?.  Il'^' 


DOCUMENT! 

8-25-93 

Vol.  58  No.  163 


mi  -  4‘'j03f> 

'  'j 


^’SRARY  use  ONLV 


Wednesday 
August  25, 1993 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


*iic***:**:ic;ic*****;*c**3_  p 

A  FR  EASTEDOOE  OS  SYSft 
EASTER^4  MICHIGAN  UNIV 
UNIV  LIBRARY  -  DOCS  UNIl 
VP51LANTI  HI  48197 


481 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  Government  Printing.  Office  ,  .  , 
l  M:-  i)sSN£»97i-e3J^  V  cf '  r/i ! 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


SEP  02  1883 


I 


8-25-03 

Vol.  58  No.  .163 
Page*  44743-45038 


Wednesday 
August  25,  1993 


Briefinga  on  How  To  Use  the  Federal  Register 
For  infonnatioa  on  briefings  in  Atlanta,  GA,  and 
Washington.  DC.  see  announcement  on  the  inside  cover 
of  this  issue. 


^  1  E  1 


8  S 


EASTERN  MICHIGAN  UNiVERSuV 
LIBRARY 


V 


SEP  0  2  1993 

U.S.  Dspcsiicrv  Document 


n  Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 

(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Roister,  National  Archives  and  Records 
Administration.  Washington.  DC  20408,  under  the  Federal  Register 
Act  (40  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Rsgistar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agendas.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  docunaents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  flling  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Ragialar  as  the  official  serial 
publication  established  under  the  Federal  Register  Act  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Ragialar  shall  be 
judicUly  noticed. 

The  Federal  Ragistar  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annrial  subscription  price  for  the  Federal 
Ragistar  paper  edition  is  S375.  or  $415  for  a  combined  Federal 
Ragistar,  Foetal  Register  Index  and  List  of  CFR  Sections  Affactad 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  m  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  fiHm;  m  $175.00  per 
magnetic  tape.  All  jHices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders,  Superintendent 
of  Docuinents,  P.O.  Box  371954,  Pittsburgh.  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Fadaral  Ragistar. 

How  To  Cite  This  Prdilication:  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

I 

FOR:  Any  person  who  usee  the  Federal  Register  and  Coda  of  Federal 

Regulations. 

WHO  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  bri^ings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  tola  in  the  developmenl  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
docunwots. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHYt  To  provide  the  public  with  accoM  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  titem. 

Thdre  will  be  no  discussion  of  specific  agency  regulations. 


ATLANTA,  GA 

September  15  at  9:30  a.m. 

Jimmy  Carter  Presidential  Library 
One  Copenhiil  Avenue,  Atlanta.  GA 
Federal  Information  Center 
1-800-347-1997 


WASHINGTON.  DC 

(two  briefings) 

September  17  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register.  7th  Floor 
Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 

202-523-4538 


When: 

Where: 


Reeervetions: 


When: 

Where: 

Reeervetions: 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

SubecriptkMie: 

Paper  or  fiche 
Magnetic  tapes 

Problems  With  public  subscriptions 
Single  copieafoeck  copies: 

Paper  or  fiche 
Magnetic  tapes 

Problems  with  public  single  copies 
FEDERAL  AGENCIES 


202-783-3238 

512-1530 

512-2303 


783-3238 

512-1530 

512-2457 


Subacrqptione: 

Paper  or  fiche  523-5243 

M^etic  tapes  512-1530 

Problems  with  Federal  agency  subscriptions  523-5243 

For  othsr  trisphoos  mmbers.  sas  the  Reeder  Aids  eection 
ettheendafthisieeoe. 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


Federal  Register 
Vol.  58.  No.  163 
Wednesday,  August  25,  1993 


ACTION 

NOTICES 

Agency  information  collection  activities  wider  OMB 
review,  44807 

Agricultural  Marketing  Service 
PROPOSED  RULES 

Tomatoes  grown  in  Florida,  44780 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farmers  Home  Administration 

Air  Force  Department 

NOTICES 

Acquisition  regulations; 

Factory  simulation;  policy  statement.  44808 
Meetings: 

Air  Force  Academy  Board  of  Visitors.  44809 
Scientific  Advisory  Board,  44808 

Animal  and  Plant  Health  Inspection  Service 
RULES 

Plant-related  quarantine,  foreign; 

Com  seed  from  New  Zealand,  44743 
PROPOSED  RULES 

Plant-related  quarantine,  foreign: 

Apples,  apricots,  peaches,  persimmons,  pomegranates, 
and  dtrus  from  Sonora,  44779 
Poultry  improvement: 

National  Poultry  Improvement  Plan  and  auxiliary 
provisions — 

Administrative  and  laboratory  procedures  for 

examining  and  testing  participating  flocks  and 
preventing  disease  outbreak,  44782 

Army  Department 

See  Engineers  Corps 

NOTICES 

Meetings: 

Military  Personal  Property  symposium,  44809 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Departme.nt 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 

Education  Department 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  44809 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 

Oak  Ridge  National  Laboratory,  TN,  44810 


Grant  and  cooperative  agreement  awards:  j 

Pacific  International  Center  for  High  Technology 

Research,  44811  j 

Natural  gas  exportation  and  importation:  | 

Mobil  Natural  Gas  Inc.,  44814  1 

Tennessee  Gas  Pipeline  Co.,  44814  j 

Engineers  Corps  | 

RULES  j 

Water  pollution  control:  1 

Clean  Water  Act —  j 

Regulatory  programs;  United  States  and  navigable  • 

waters  definition;  discharge  of  dredged  or  fill  ! 

material;  and  prior  converted  croplands  policy,  i 

45008  ' 

NOTICES 

Environmental  statements;  availability,  etc.: 

Corte  Madera,  CA;  San  Clemente  Creek,  Marin  County 
shoreline  study,  44807 

Environmental  Protection  Agency 

RULES  ' 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 

agricultural  commodities:  , 

Cyromazine,  44766 
Trimethylolpropane,  etc.,  44764 
Water  pollution  control: 

Clean  Water  Act — 

Regulatory  programs;  United  States  and  navigable 
waters  definition;  discharge  of  dredged  or  fill 
material;  and  prior  converted  croplands  policy. 
45008 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

North  Dakota,  44799 
Utah, 44802 
Hazardous  waste: 

Hazardous  Waste  Manifest  Rulemaking  Committee; 
meeting,  44799 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities; 

Acorn  squash,  etc.,  44990 
Superfund  program: 

National  oil  and  hazardous  substances  contingency 
plan — 

National  priorities  list  update,  44804 
NOTICES 

Confidential  business  information  and  data  transfei  to 
contractors.  44816,  44817,  44818,  44819 
Hazardous  waste: 

Mimicipal  solid  waste  landfill  permit  programs;  adequacy 
determinations — 

Arkansas,  44819 
Kansas,  44833 
Texas,  44821 

Pesticide,  registration,  cancellation,  etc.: 

2.4-D,  Dimethylemine  salt,  etc.,  44828 

Ethion  4  miscible,  insecticide/miticide,  etc.,  44823 

Miller’s  Malathion  25W,  etc.,  44824 

Simazine  90  DF,  etc.,  44825 

Sirlene  feed  grade  propylene  glycol,  etc.,  44826 


IV 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Contents 


Farmers  Home  Administration 

RULES 

Program  regulations: 

Farm  operating,  farm  ownership,  and  soil  and  water 
loans,  dir^  and  guaranteed;  five-year  eligibility 
certification,  44745 

Farms  and  leasehold  interests  appraisal.  44748 

Federal  Aviation  Administration 
PROPOSED  RULES 

Airworthiness  directives: 

Corporate  Jets  Ltd.,  44795 

Federal  Communications  Commission 
RULES 

Common  carrier  services: 

Interstate  pay-per-call  services;  telephone  subscribers' 
protection.  44769 
Practice  and  procedure: 

Broadcast  licensing  proceedings — 

Forfeitures,  standards  for  assessing:  policy  statement, 
44767 

Metric  conversion.  44892 
NOT1CE8 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  44835 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas; 

Illinois,  44835 
Minnesota.  44836 
Missouri.  44835 

Federal  Energy  Regulatory  Commission 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Yuma  Cogeneration  Associates,  44812 
Hydroelectric  applications.  44812 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 

Land  Management  Bureau,  44814 
Applications,  hearings,  determinations,  etc.: 

ANR  Storage  Co..  44814.  44815 
Blue  Lake  Gas  Storage  Co.,  44815 
Northern  Natural  Gas  Co.,  44815 
Steuben  Gas  Storage  Co.,  44815 
Tennessee  Gas  Pipeline  Co.,  44816 
Texas  Eastern  Transmission  Corp.,  44816 

Federal  Rnancial  Inetitutione  Examination  Council 

NOTICES 

State  certified  or  licensed  appraisers:  guidelines  withdrawn. 
44836 

Federal  Highsvay  Administration 
RULES 

Intermodal  Surface  Transportation  Efficiency  Act; 
implementation: 

Safety  belts  and  motorcycle  helmets:  compliance  and 
transfer-of-fund  procediires,  44754 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  44836 
Investigations,  hearings,  petitions,  etc.: 

Gateway  Maritime  Transport  Corp.  et  al..  44837 


Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  44888 
Applications,  hearings,  determinations,  etc.: 

AmSouth  Bancorporation  et  al..  44837 
BankAmerica  Corp.,  44838  ' 

BT  Financial  Corp.  et  al.,  44839 
First  Southern  Bancorp.  44839 
NBD  Bancorp.  Inc.,  44840 
Simmons,  James  G.,  et  al.,  44840 

Federal  Trade  Commission 
NOTICES 

Prohibited  trade  practices: 

National  Society  of  Professional  Engineers.  44841 

Fish  and  Wiidiife  Service 

NOTICES 

Endangered  and  threatened  species; 

Recovery  plans — 

Ka’u  silversword,  44846 

Endangered  and  threatened  species  permit  applications. 
44846 

Wild  Bird  Conservation  Act;  prohibition  on  import  of 
exotic  birds; 

African  grey  parrots.  44847 
Food  and  Drug  Administration 

NOTICES 
Human  drugs; 

New  drug  applications- 
Par  Pharmaceutical.  Inc.,  et  al.,  44841 
Meetings: 

Advisory  committees,  panels,  etc.,  44842 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Housing  and  Urban  Development  Department 
RULES 

Mortgage  and  loan  insurance  programs; 

'  Maximum  loan  and  mortgage  limits  for  high  cost  areas; 

revision.  44760 
PROPOSED  RULES 
Low  income  housing: 

Housing  assistance  payments  (Section  8) — 

Assisted  housing;  preferences  for  admission.’44968 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

International  Trade  Commission 
NOTICES 

Import  investigations: 

Aramid  fiber  formed  of  poly  para-phenylene 
terephthalamide  horn  Netherlands,  44849 
Compact  ductile  iron  waterworks  fittings  and  accessories 
from  China,  44850 

Cordage  products  fiom  Costa  Rica  et  al.,  44850 
Cutting  tools  for  flexible  plastic  conduit  and  components. 
44850 

Personal  computers  with  memory  management 

information  stored  in  external  memory  and  related 
materials,  44851 

Sputtered  carbon  coated  computer  disks  and  products 
containing  same,  including  disk  drives,  44851,  44852 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Contents 


V 


Stainless  steel  plate  from  Sweden.  44852 
Uranium  from — 

Tajikistan  et  al..  44853 

Vehicle  security  systems  and  components,  44853 
Meetings;  Sunshine  Act,  44888 

interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availahility.  etc.; 

CSX  Transportation,  Inc.,  et  al..  44854 

Judicial  Conference  of  the  United  States 

NOTICES 

Meetings; 

Judicial  Conference  Advisory  Committee  on — 

Appellate  Procedure  Rules,  44854 
Bankruptcy  Procedure  Rules,  44854 
Civil  Proc^ure  Rules,  44854 
Criminal  Procedure  Rules,  44855 
Evidence  Rules,  44855 

Justice  Department 
NOTICES 

Pollution  control;  consent  judgments; 

Cross,  James  D.,  et  al..  44855 
Takoma,  WA,  44855 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands; 

Wyoming,  44844 

Management  framework  plans,  etc.: 

Nevada,  44846 

Motor  vehicle  use  restrictions: 

Colorado;  correction,  44845 
Realty  actions;  sales,  leases,  etc.; 

Colorado,  44845 
Nevada.  44845 

Minerals  Management  Service 
RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations; 
Drilling  and  production  operations;  data  and  information 
availability  to  public,  44762 
PROPOSED  RULES 

Outer  Continental  Shelf;  oil.  gas,  and  sulphur  operations: 
Oil  spill  financial  responsibility;  offshore  facilities 
including  State  submerged  lands  and  pipelines. 
44797 
NOTICES 
Meetings: 

Royalty  Management  Advisory  Committee.  44849 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act,  44888 

NstionsI  Archives  snd  Records  Administration 

NOTICES 

Privacy  Act: 

Systems  of  records,  44856 

Nations!  Highway  Traffic  Safety  Administration 

RULES 

Intermodal  Surface  Transportation  Effrciency  Act; 
implementation: 

Safety  belts  and  motorcycle  helmets;  compliance  and 
transfer-of'fund  procedures.  44754 


Motor  vehicle  theft  prevention  standard: 

High  theft  lines  for  1993  model  year;  listing 
Correction.  44775 
NOTICES 

Motor  vehicle  theft  prevention  standards;  exemption 
petitions,  etc.: 

General  Motors  Corp.,  44872 

National  Oceanic  and  Atmospheric  Administration 
RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish;  correction,  44889 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  44776 

Tuna,  Atlantic  bluefin  ftsheries,  44776 

National  Science  Foundation 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Advanced  Technological  Education,  44857 

Nuclear  Regulatory  Commission 
NOTICES 

Generic  letters: 

Thermal-hydraulic  instabilities  in  boiling  water  reactors; 
long-term  solutions  and  upgrade  of  interim  corrective 
actions,  44861 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  44861 
Petitions;  Director’s  decisions; 

Baltimore  Gas  &  Electric  Co.,  44863 
Applications,  hearings,  determinations,  etc.: 

^tergy  Operations,  Inc.,  44863 

Personnel  Management  Office 
RULES 

Veterans  readjustment  appointments; 

Vietnam-era  veterans;  restoration  of  eligibility  for  Federal 
employment.  44743 
PROPOSED  RULES 

Employment; 

Reduction  in  force — 

Assignment  rights.  44778 

Public  Health  Service 

See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  44864 

Options  price  reporting  authority,  44865 
Self-regulatory  organizations;  proposed  rule  changes: 
Depository  Trust  Co.,  44865 

National  Association  of  Securities  Dealers,  Inc.,  44868 
Participants  Trust  Co.,  44869 

Small  Businesa  Administration 

PROPOSED  RULES  j 

Small  business  size  standards:  i 

Business  loan  program:  alternate  size  standard  criterion,  j 

44793 
NOTICES 

Disaster  business  loan  limit;  increase,  44871  ] 

Disaster  loan  areas:  ^ 

Illinois,  44871  .  I 

Missouri,  44871 
Nebraska,  44871 


VI 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Contents 


North  Dakota,  44872 
South  Dakota,  44872 
Wisconsin,  44872 
Meetings: 

Investment  Advisory  Council,  44872 

Transportation  Department 

See  F^eral  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 

United  States  Enrichment  Corporation 

NOTICES 

National  Environmental  Policy  Act;  implementation,  44875 


Part  IV 

Environmental  Protection  Agency,  44990 

Part  V 

Environmental  Protection  Agency  /  Department  of  Defense, 
Engineers  Corps,  45008 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Separate  Parts  In  This  Issue 
PartU 

Federal  Communications  Commission,  44892 
Part  ill 

Department  of  Housing  and  Urban  Development,  44968 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Contents  VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  irxxith  can  be  found  in  the 
Reader  Aids  section  at  the  erxi  of  this  Issue. 


5  CFR 

307... . 44743 

Proposed  Rutss: 

351 . 44778 

7  CFR 

319 . 44743 

1809 . 44748 

1823 . 44748 

1910 . 44746 

1922 . 44748 

1941  (2  documents) . 44745, 

44748 

1943  (2  documents) . 44745, 

44748 

1944  . 44748 

1945  . 44748 

1951 . 44748 

1955 . 44748 

1965 . 44748 

1980  (2  documents) . 44745, 

44748 

Proposed  Rules: 

319 . 44779 

966 . 44780 


9  CFR 


Proposed  Rules: 


145 . 

. .44782 

147 . 

. 44782 

13  CFR 

Proposed  Rules: 

121 . 

. 44793 

14  CFR 

Proposed  Rules: 

39 . 

. 44795 

23  CFR 

1215 . 

. 44754 

24  CFR 

201 . 

. 44760 

203 . 

. 44760 

234 . 

. 44760 

Proposed  Rules: 

880 . 

. 44968 

881 . 

SilOSA 

882 . 

AAORR 

883 . 

. 44968 

884 . 

. 44968 

885 . 

449afl 

886 . . 

. 44968 

889 . . 

44.qAfl 

904 . . 

AAUfM 

905 . 

. 44^ 

906 . 

. 44968 

960 . 44968 

30  CFR 


2M’...... . 

Proposed  Rules: 

253 . 

33  CFR 

323 . 

. 44762 

. 44797 

45008 

328 . 

. 45008 

40  CFR 

110 . 

. 45008 

112 . 

. 45008 

116 . 

. 45008 

117 . 

. 45008 

122 . 

. 45008 

180  (2  documents).... 

. 44764, 

44766 

230 . 

. 45008 

232 . 

. 45008 

401 . 

. 45008 

Proposed  Rules: 

Ch.  1 . 44799 

52  (2  documents) . 44799, 

44802 

180 . 44990 

300 . 44804 

47  CFR 

1  (2  documents) . 44767, 

44892 

2  . 44892 

15 . 44892 

18 . 44892 

21  . 44892 

22  . 44892 

23  . 44892 

25 . 44892 

36 . 44892 

61 . 44892 

63  . 44892 

64  . 44769 

68  . 44892 

69  . 44892 

73  . 44892 

74  . 44892 

76 . 44892 

78 . 44892 

80 . 44892 

87 . 44892 

90 . 44892 

94 . 44892 

49  CFR 

541 . 44775 

5CCFR 

285 . 44776 

661 . 44776 

672  (2  documents) . 44889 


Rules  and  Regulations 


Federal  Register 
Vol.  58,  No.  163 
Wednesday,  August  25,  1993 


44743 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rrxist  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  b^s  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  307 
BIN  3206-AE59 

Veterans  Readjustment  Appointments 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
reflect  statutory  changes  in  the  Veterans 
Readjustment  Appointment  (VRA) 
authority.  The  Veterans’  Benefits  Act  of 
1992,  approved  October  29, 1992, 
includes  a  provision  to  restore  eligibility 
to  Vietnam-era  veterans  for  Federal 
employment  under  the  VRA  authority. 
The  new  law  puts  Vietnam-era  service 
on  equal  footing  with  post-Vietnam-era 
service  in  qualifying  for  the  VRA 
program,  simplifies  the  eligibility 
requirements,  and  enables  Federal 
agencies  to  make  greater  use  of  the  VRA 
authority  by  expanding  the  pool  of  VRA 
eligibles. 

EFFECTIVE  DATE:  September  24, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O’Connor,  (202)  606-1407. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (OPM)  has 
responsibility  for  implementing  the 
VRA  program  as  provided  by  the  initial 
statute,  the  Vietnam  Era  Veterans 
Readjustment  Assistance  Act  of  1974,  as 
amended  (38  U.S.C.  4214).  Accordingly, 
OPM  is  required  by  law  to  issue  and 
amend  regulations  governing  the  VRA 
program. 

The  VRA  program  reflects  the  nation’s 
continuing  interest  in  enhancing 
employment  opportunities  for  Vietnam- 
era  and  post-Vietnam-era  veterans.  The 
VRA  program  is  intended  to  meet  the 
unique  needs  of  veterans  in  the  labor 
market,  and  to  enable  Federal  agencies 
to  hire  needed  talent  quickly. 


The  VRA  is  an  excepted  appointment 
to  a  position  otherwise  in  the 
competitive  service  that,  prior  to  the 
Veterans’  Benefits  Act  of  1992,  Public 
Law  102-568,  had  been  available  to 
most  post-Vietnam-era  veterans  but  only 
to  those  Vietnam-era  veterans  who  have 
a  compensable  service-connected 
disability,  a  separation  ft-om  active  duty 
for  a  disability  incurred  or  aggravated  in 
the  line  of  duty,  or  a  campaign  or 
expeditionary  medal  for  service  during 
the  Vietnam  era.  The  new  law 
eliminates  those  restrictions  on 
Vietnam-era  veterans.  The  term 
■  Vietnam-era”  refers  to  the  period 
beginning  August  5, 1964,  and  ending 
on  May  7, 1975;  the  term  “post-Vietnam 
era”  refers  to  the  period  after  May  7, 
1975. 

The  VRA  program  was  established  in 
1970  to  help  recently  discharged 
Vietnam-era  veterans  who  lacked 
marketable  skills  “readjust”  by  making 
it  easier  for  them  to  obtain  civil  service 
employment.  The  VRA  authority  has 
been  amended  at  various  times  over  the 
years,  with  the  primary  concern  being  to 
provide  a  helping  hand  to  the  more 
recent  service  members.  However,  there 
was  concern  that  the  amendments  of 
.1989  and  1991  to  extend  the  program  to 
veterans  serving  after  the  Vietnam  era, 
had  an  adverse  impact  on  Vietnam-era 
veterans  by  restricting  their  eligibility. 
As  a  result,  tbe  Office  of  Persormel 
Management  asked  Congress  to  put 
Vietnam-era  service  on  equal  footing 
with  post-Vietnam-era  service  as 
qualifying  for  the  VRA  program. 
Congress  agreed,  and  passed  the 
amending  legislation. 

The  regulations  are  also  amended  to 
reflect  the  modification  of  the 
definitions  of  VRA  eligibility  made  by 
Public  Laws  102-16  and  102-127. 

OPM  published  interim  rules  in  the 
Federal  Register  (58  FR  12145)  on 
March  3, 1993.  Two  comments  were 
received.  One  agency  recommended 
granting  VRA  eligibility  to  pre-Vietnam- 
era  veterans.  OPM  cannot  do  this  by 
regulation  because  VRA  eligibility  is 
defined  by  statute.  Another  agency 
suggested  describing  the  VRA  as  a 
noncompietitive  appointment.  This 
would  not  be  correct  because  the  VRA 
is  an  excepted  appointment.  The 
noncompetitive  aspect  consists  of  the 
conversion  to  career-conditional 
appointment  that  follows,  provided 


performance  is  successful,  2  years  after 
the  VRA  appointment  is  made. 

OPM  also  has  supplemented  the  new 
law  with  guidance  issued  through 
Federal  Personnel  Manual  Letter  307- 
17,  February  12, 1993. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  in  E.0. 12291, 
Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
Government  employment  practices. 

List  of  Subjects  in  5  CFR  Part  307 
Government  employees.  Veterans. 

U.S.  Office  of  Personnel  Management. 
Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

PART  307— VETERANS 
READJUSTMENT  APPOINTMENTS 

Accordingly,  OPM  is  adopting  its 
interim  regulations  amending  5  CFR 
part  307  which  were  published  at  58  FR 
12145  on  March  3, 1993,  as  final 
regulations  without  change. 

IFR  Doc.  93-20439  Filed  8-24-93;  8:45  am) 
BILUNG  CODE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  No.  92-180-2] 

Importation  of  Com  Seed  From  New 
Zealand 

AGENCY:  Animal  and  Plant  Heafth 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  importation 
of  com  to  allow  seed  of  Indian  com  or 
maize  {Zea  mays  L)  that  is  free  from  the 
cob  and  firom  all  other  parts  of  the  com 
to  be  imported  into  the  United  States 
from  New  Zealand.  This  action  is 
warranted  because  pest  risk  analyses 
indicate  that  injurious  plant  diseases  of 
concern  to  U.S.  agriculture  are  not 
disseminated  by  such  com  seed.  This 
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action  relieves  restrictions  on  the 
importation  of  com  seed  from  New 
Zealand,  providing  U.S.  seed  developers 
with  a  winter  generation  of  com  seed  to 
help  speed  the  development  of  new 
seed  varieties, 

EFFECTIVE  DATE:  August  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grosser,  Senior  Operations 
Officer,  Port  Operations.  PPQ,  APHIS. 
USDA,  room  632,  Federal  Building, 

6505  Elelcrest  Road.  Hyattsville,  MD 
20782.  (301)  436-6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.24 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  seed  and  all  other  portions  of 
maize  or  Indian  com  (Zea  mays  L),  and 
closely  related  plants,  in  the  raw  or 
unmanufactured  state.  Section  319.24(a) 
lists  countries  in  which  diseases  occur 
that  are  injurious  to  such  com  and 
closely  related  plants,  and  lists  some  of 
those  diseases.  Section  319.24(b)  lists 
countries  from  which  the  importation  of 
seed  and  all  other  portions  of  maize  or 
Indian  com  (Zea  mays  L.),  and  closely 
related  plants,  is  generally  prohibited 
because  of  the  diseases  of  such  com 
listed  in  paragraph  (a)  and  other 
diseases.  Prior  to  the  effective  date  of 
this  Rnal  mle.  New  Zealand  was  among 
the  countries  listed  in  paragraphs  (a) 
and  (b)  of  §319.24. 

On  June  10, 1993,  we  published  in  the 
Federal  Register  (58  FR  32456-32458, 
Docket  No.  92-180-1)  a  proposal  to 
amend  the  regulations  to  allow  seed  of 
Indian  com  or  maize  (Zea  mays  L.)  that 
is  free  frt)m  the  cob  and  hrom  all  other 
parts  of  com  to  be  imported  from  New 
Zealand  into  the  United  States.  Also,  we 
proposed  to  remove  New  2^aland  frnm 
the  list  in  §  319.24(a)  of  countries  in 
which  certain  injurious  diseases  of  such 
com  and  closely  related  plants  occur. 
These  actions  are  warranted  because 
pest  ris(  analyses  show  that  com  in 
New  Zealand  is  not  affected  by  the 
injurious  diseases  specifically  listed  in 
§  319.24(a)  and  we  believe  that  any 
other  plant  diseases  affecting  corn  or 
other  plants  in  New  Zealand  would  not 
be  carried  by  com  seed. 

Miscellaneous 

The  regulations  in  7  CTR  319.41 
govern  the  importation  of  Indian  com  or 
maize,  broomcom,  and  related  plants. 
Section  319.41-1,  “Plant  products 
permitted  entry,”  lists  products  of 
Indian  com  or  maize,  broomcom,  and 
closely  related  plants  that  may  be 
imported  into  the  United  States.  In 
Docket  No.  92-180-1,  we  also  proposed 


to  add  a  new  paragraph  (c)  to  §  319.41- 
1,  stating  that  seed  of  Indian  com  or 
maize  (Zea  mays  L.)  that  is  free  from  the 
cob  and  from  all  other  parts  of  corn  may 
be  imported  into  the  United  States  from 
New  Zealand  without  further 
restriction,  in  order  to  make  this  section 
consistent  with  the  proposed  changes  in 
§319.24. 

Finally,  we  proposed  to  amend 
footnote  2  in  §  319.41-1.  The  footnote 
paraphrases  §  319.24(b).  We  proposed  to 
amend  this  footnote  to  reflect  the 
proposed  changes  to  §  319.24(b). 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  )uly  12, 1993.  We 
received  1  comment  by  that  date,  from 
a  seed  trade  association,  which  was  in 
favor  of  the  proposal. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  mle.  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  mle. 

Effective  Date 

This  is  a  substantive  mle  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  mle 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  Making  this  mle  effective 
immediately  will  allow  interested  seed 
developers  to  begin  preparing  for 
research  activities  in  the  1993-94  winter 
season.  Therefore,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined*  that  this  mle 
should  be  made  elective  upon 
signature. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  mle  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  mle.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  mle  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in  • 
domestic  or  export  markets. 

New  Zealand  is  not  expected  to 
export  a  significant  amoimt  of  com  seed 
to  the  United  States  for  feed  or 


industrial  use  as  a  result  of  this  mle. 
Rather,  New  Zealand  is  expected  to 
serve  as  a  location  for  off-season  seed 
development  for  purposes  of  research. 
Several  large  U.S.  corn  seed  companies 
and  at  lea.st  one  U.S.  foundation  grower 
(a  grower  that  develops  seed  for  public 
use)  grow  seed  in  the  southern 
hemisphere  during  the  fall  and  winter 
seasons  to  help  speed  the  development 
of  new  seed  varieties.  Currently, 
Argentina  and  Chile  are  the  primary 
countries  utilized  for  this  purpose. 

In  1992,  the  U.S.  com  seed  industry 
had  annual  sales  of  approximately  $1.5 
billion.  Only  about  5  percent  (less  than 
$75  million)  of  this  total  was  reinvested 
into  developing  new  seed  varieties.  Of 
the  companies  making  this  investment, 
only  a  few  used  locations  in  the 
southern  hemisphere  for  off-season  seed 
development,  and  even  fewer  used  New 
Zealand  for  this  purpose. 

Current  U.S.  com  research  in  New 
Zealand  is  valued  at  around  $3  million. 
Most  of  the  com  seed  grown  by  U.S. 
companies  in  New  Zealand  is  exported 
to  countries  in  Europe,  and  would 
continue  to  be  exported  there  even  with 
the  implementation  of  this  mle. 
However,  the  overall  U.S.  research 
investment  in  New  Zealand  may 
increase  somewhat  with  easier 
importation  into  the  United  States. 

Most  small  businesses  involved  with 
com  production  in  the  United  States 
produce  com  for  feed  and  industrial 
use.  There  are  approximately  160  small 
businesses  in  the  United  States  that 
produce  com  seed.  Because  the  United 
States  is  one  of  the  lowest-cost 
producers  of  com  in  the  w'orld,  these 
small  businesses  would  not  be 
threatened  by  imports  from  New 
Zealand.  It  is  more  expensive  to  grow 
com  in  New  Zealand,  and 
transportation  to  the  United  §tates 
would  add  as  much  as  40  percent  to  the 
cost. 

In  preparing  this  analysis,  APHIS  first 
considered  the  possibility  that  the  mle 
change  would  give  large  com  seed 
companies  an  advantage  over  small 
corhpanies  that  could  not  afford,  with 
their  smaller  budgets,  to  take  advantage 
of  the  seed  development  opportunities 
in  New  Zealand. 

Large  com  seed  companies  are 
usually  trying  to  develop  new  varieties 
of  corn.  As  a  mle,  small  com  seed 
companies  are  not  involved  in  research 
and  development,d)ut  are  more 
interested  in  taking  varieties  already 
developed,  usually  by  foundation 
growers,  and  adapting  them  for  local 
conditions.  Therefore,  southern 
hemisphere  locations  would  not  be 
useful  to  small  com  seed  companies, 
except  indirectly,  as  these  locations  are 
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used  by  foundation  growers.  For  this 
reason,  the  use  of  New  Zealand  by  large 
com  seed  developers  will  not  put  small 
companies  at  any  disadvantage.  As 
stated  above,  large  com  seed  companies 
are  already  using  other  southern 
hemisphere  locations  for  seed 
development.  No  small  businesses  are 
known  to  have  operations  overseas.  If 
there  is  a  shift  to  more  development 
operations  in  New  Zealand,  it  will  be  at 
the  expense  of  the  other  southern 
hemisphere  locations,  not  at  the 
expense  of  small  com  seed  companies 
in  the  United  States. 

APHIS  also  considered  the  possibility 
that  this  rule  would  prompt  New 
Zealand  to  begin  producing  com  seed 
for  planting  by  U.S.  farmers,  generating 
competition  for  U.S.  com  seed 
companies,  large  and  small.  However,  as 
stated  earlier,  it  is  much  more  expensive 
to  grow  com  in  New  Zealand  than  in  the 
United  States.  With  the  addition  of 
transportation  costs,  it  is  highly  unlikely 
that  importation  of  com  seed  grown  by 
New  Zealand  companies  will  pose  any 
threat  to  U.S.  companies. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  mle  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  mle:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  mle;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  mle. 

Paperwork  Reduction  Act 

This  mle  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fmits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 


Authority:  7  U.S.C  150dd,  ISOee,  150ff, 
151-167;  21  U.S.C  136a;  7  CFR  2.17,  2.51, 
and  371.2(c),  unless  otherwise  noted. 

Subpan— Com  Diseases 

§319.24  [Amendedl 

2.  Section  319.24  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  phrase  “New 
Zealand,”  is  removed. 

b.  Pcuragraph  (b)  is  amended  by 
removing  the  first  word  in  the 
introductory  paragraph,  “On”,  and 
adding  the  phrase  “Except  as  provided 
for  in  paragraph  (d)  of  this  section  for 
com  seed  from  New  Zealand,  on”  in  its 
place. 

c.  A  new  paragraph  (d)  is  added  to 
read  as  follows: 

§  31 9.24  Notice  of  quarantine. 
***** 

(d)  Seed  of  Indian  com  or  maize  (Zea 
mays  L.)  that  is  free  from  the  cob  and 
from  all  other  parts  of  com  may  be 
imported  into  the  United  States  from 
New  Zealand  without  further 
restriction. 

Subpan — Indian  Com  or  Maize, 
Broomcom,  and  Related  Plants 

3.  In  §  319.41-1,  footnote  2  is 
amended  (1)  by  removing  the  first  word 
in  paragraph  (b),  “Seed”,  and  adding  the 
phrase  “Except  as  provided  for  in 
paragraph  (c)  for  com  seed  from  New 
Zealand,  seed”  in  its  place;  and  (2)  by 
adding  a  new  paragraph  (c)  to  read 
“Seed  of  Indian  com  or  maize  (Zea 
mays  L.)  that  is  free  from  the  cob  and 
from  all  other  parts  of  com  may  be 
imported  into  the  United  States  from 
New  Zealand  without  further 
restriction.  (§  319.24.)”. 

4.  In  §  319.41-1,  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

§  31 9.41  -1  Plant  products  permitted 
entry.' 

***** 

(c)  Seed  of  Indian  com  or  maize  {Zea 
mays  L)  that  is  firee  from  the  cob  and 
from  all  other  parts  of  com  may  be 
imported  into  the  United  States  from 
New  Zealand  without  further 
restriction. 

Done  in  Washington,  DC,  this  18th  day  of 
August  1993. 

Eugene  Branstool, 

Assistant  Secretary.  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-20517  Filed  8-24-93;  8:45  ami 

BILLING  CODE  341(X-34-P 


>  Except  as  provided  in  S  319.41-6  the  regulations 
in  this  subpart  do  not  authorize  importations 
through  the  mails. 


Farmers  Home  Administration 

7  CFR  Parts  1910, 1941, 1943,  and  1980 

R!N  0575-AB32 

Five-Year  Applicant  Loan  Eligibility 
Certification  by  County  Committee 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Interim  mle  with  request  for 
comments. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its  loan 
making  regulations  to  extend  the  period 
of  time  that  an  applicant  may  be  eligible 
for  direct  and  guaranteed  farm 
operating,  farm  ownership,  and  soil  and 
water  loans  to  five  years.  This  action  is 
necessary  to  implement  a  provision  of 
the  Agricultural  Credit  Improvement 
Act  of  1992,  dated  October  28, 1992. 

The  intended  effect  is  to  reduce  the 
amount  of  time  needed  to  process 
Farmer  Programs  loan  applications  and 
reduce  the  amount  of  burden  on  County 
Office  personnel,  lenders,  and  the 
County  Committee. 

DATES:  Interim  mle  effective  August  25, 
1993.  Written  comments  must  be 
submitted  on  or  before  September  24, 
1993. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  FmHA,  USDA,  room  6348-S, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this  mle 
will  be  available  for  public  inspection 
during  regular  working  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  D.  Eifert,  Senior  Loan  Officer, 
Farmer  Programs  Loan  Making  Division, 
FmHA,  USDA,  room  5438-S,  14th  Street 
and  Indepiendence  Avenue,  SW., 
Washington,  DC  20250;  telephone  (202) 
720-3889. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  action  was  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
mle  related  to  Notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983) 
and  FmHA  Instmction  1940-J, 
"Intergovernmental  Review  of  FmHA 
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Programs  and  Activities”  (December  23. 
1983),  farm  ownership  loans  and  farm 
operating  loans  are  excluded  from  the 
scope  of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  The  soil 
and  water  loan  program,  however,  is 
subject  to  the  provisions  of  Executive 
Order  12372. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs,  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.406 —  ^Farm  Operating  Loans 

10.407 —  Farm  Ownership  Loans 
10.416 — Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  “Environmental  Program.” 
The  FmHA  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 

Public  Law  91-190,  an  Enviromnental 
Impact  Statement  is  not  required. 

Discussion  of  the  Interim  Rule 

Farm  loans  made  to  FmHA  applicants 
are  governed  mainly  by  the 
Consolidated  Farm  and  Rural 
Development  Act  (CON ACT;  7  U.S.C. 
1921,  et  seq.).  Present  loan  making 
regulations  require  the  County 
Committee  to  determine  an  applicant’s 
eligibility  status  for  each  loan  requested, 
with  the  eligibility  determination 
remaining  valid  for  that  loan  only. 

It  is  the  policy  of  this  Department  to 
publish,  for  comment,  rules  relating  to 
public  property,  loans,  grants,  benefits, 
and  contracts,  notwithstanding  the 
exemption  in  5  U.S.C  553  wi^  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rule  making 
because  a  statutory  change  made  by 
section  12  of  the  Agricultural  Credit 
Improvement  Act  of  1992  (Act)  to 
section  333  of  the  CONACT  necessitates 
amendment  of  Farmer  Programs  direct 
and  guaranteed  loan  making  regulations, 
and  section  23  of  the  Act  specifically 
requires  publication  of  an  interim  rule. 
Se^on  12  authorizes  the  County 
Committee  to  extend  an  applicant’s 
eligibility  to  a  period  not  to  exceed  five 
years. 

Upon  determination  by  the  County 
Committee  that  an  applicant  is  eligible 
for  a  particular  type  of  loan,  any 
subsequent  requests  submitted  by  the 
applicant  for  the  same  type  of  assistance 
will  not  require  County  Committee 
action  if  the  request  is  approved  less 
than  five  years  from  the  date  of  the 


original  County  Committee 
determination.  However,  if  FmHA 
determines  that  the  applicant’s  situation 
has  changed  significantly  since  the 
Committee’s  determination,  the  request 
will  be  presented  to  the  County 
Committee  for  a  new  eligibility 
determination.  The  applicant  will  be 
notified  in  writing  if  the  request  is 
presented  to  the  County  Committee 
again.  This  action  is  not  appealable; 
however,  any  ultimate  denial  of  a  loan 
guarantee  would  trigger  appeal  rights. 
This  will  provide  some  assurance  that 
applicants  who  do  not  meet  the 
eligibility  requirements  at  the  time  of 
the  loan  request  will  not  receive 
assistance.  The  eligibility  will  be 
determined  by  loan  type  because 
eligibility  criteria  vary  slightly  between 
lean  types.  For  instance,  an  applicant 
for  a  farm  ownership  loan  must  be 
owner-operator  of  the  farm  after  loan 
closing,  while  an  applicant  for  a  farm 
operating  loan  must  be  the  owner- 
operator  OR  tenant-operator  after  loan 
closing.  Emergency  loan  applicants  are 
excluded  from  the  five-year  eligibility 
period  because  two  of  the  eligibility 
requirements  for  emergency  loans 
mandate  that  an  applicant  operate  in  a 
designated  or  contiguous  disaster  area 
and  suffer  a  qualifying  production  and/ 
or  physical  loss.  The  Committee  cannot 
certify  that  an  applicant  will  meet  these 
requirements  for  any  length  of  time. 
Therefore,  eligibility  determinations  for 
emergency  loans  will  continue  to  be 
made  by  &e  County  Committee  for  each 
loan  application,  as  set  forth  in 
§  1945.180  of  subpart  D  of  part  1945  of 
this  chapter.  Eligibility-nnd  ineligibility 
determinations  %  the  County 
Committee  are  appealable  in  accordance 
with  subpart  B  of  part  1900  of  this 
chapter,  and  applicants  are  given  their 
appeal  rights  when  notified  in  writing  of 
an  unfavorable  Committee 
determination. 

This  rule  is  intended  to  minimize  the 
administrative  burden  on  the  Agency 
and  County  Committee  and  decrease  the 
timefrnme  for  processing  applications. 
These  revisions  will  allow  an  applicant 
to  remain  eligible  for  FmHA  farm 
operating,  farm  ownership,  and  soil  and 
water  loan  assistance,  as  determined  by 
the  County  Committee,  for  five  years  in 
most  cases.  FmHA  and  the  County 
Committee  will  no  longer  be  required  to 
review  every  application  for  eligibility 
frt>m  an  applicant  already  determined 
eligible. 

^ferences  to  “insured  loans”  in  the 
regulation  texts  have  been  changed  to 
read  “direct  loans”  to  reflect  changes  in 
tenninology  required  by  the  Credit 
Reform  Act  of  1990  (2  U.S.C.  661  et 
seq.).  Provisions  also  are  added  to 


ensure  that  each  lender  and  loan 
applicant  is  notified  of  eligibility  or 
ineligibility  within  5  calendar  days  of 
the  County  Committee’s  determination. 
This  revision  is  intended  to  provide 
more  timely  processing  of  applications 
within  a  reasonable  period  of  time. 

List  of  Subjects 
7  CFR  Part  1910 

Applications.  Credit.  Loan 
programs — ^Agriculture,  Loan 
programs — ^Housing  and  community 
development.  Low  and  moderate 
income  housing.  Marital  status 
discrimination.  Sex  discrimination. 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
Agriculture,  Rural  areas.  Youth. 

7  CFR  Part  1943 

Credit,  Loan  programs — ^Agriculture, 
Recreation,  Water  resources. 

7  CFR  Part  1980 
Agriculture,  Loan  programs — 
Agriculture. 

Therefore.  FmHA  amends  chapter 
XVUI,  title  7,  Code  of  Federal 
Regulations,  as  follows: 

PART  1910— GENERAL 

1.  The  authority  citation  for  part  1910 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 

5  U.S.C  301:  7  CFR  2.23  and  2.70. 

Subpart  A — Receiving  and  Processing 
Applications 

2.  Section  1910.4(b)(19)  is  amended 
by  revising  the  word  “Exclusion”  to 
read  “Exclusions”. 

3.  Section  1910.4(c)  is  amended  by 
revising  the  words  “farmer  program”  to 
read  “Farmer  Programs”  in  tbe  heading. 

4.  Section  1910.4(f)  is  amended  by 
removing  the  words,  “Farmer  Programs 
Borrower  Responsibilities.”  and 
inserting  in  their  place,  “Letter  to  Notify 
Applicant(s)/Borrower(s)  of  Their 
Responsibilities  in  Connection  with 
Fanner  Programs  Loans.” 

5.  Section  1910.4(g)  is  revised  to  read 
as  follows: 

§  1910.4  Processing  applications. 
***** 

(g)  Determining  eligibility.  The  County 
Committee  will  determine  eligibility  of 
all  Farmer  Prograips  applicants 
including  RH  applicants  who  are  also 
applying  for  a  Farmer  Programs  loan,  or 
who  are  already  indebted  for  a  Farmer 
Programs  loan.  The  Farmer  Programs 
application  does  not  need  to  be 
complete  before  it  is  reviewed  by  the 
County  Committee;  however,  all 
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information  relative  to  the  eligibility 
decision  must  be  received.  The  County 
Supervisor  will  determine  eligibility  for 
alt  other  RH  applicants. 

(1)  The  County  Committee  will  certify 
whether  or  not  the  applicant  meets  the 
eligibility  requirements  and  whether  or 
not  the  applicant  is  a  beginning  farmer 
or  rancher,  as  defined  in  §  1955.103  of 
subpart  C  of  part  1955  of  this  chapter, 
by  use  of  Form  FmHA  440-2,  “County 
Committee  Certification  or 
Recommendation.”  An  eligible  FO 
applicant  requesting  to  purchase 
suitable  farmland,  who  is  considered  a 
beginning  farmer  or  rancher,  will  be 
given  priority  as  outlined  in 

§  1955.107(f)  of  subpart  C  of  part  1955 
of  this  chapter.  In  addition,  it  is  the 
responsibility  of  the  County  Committee 
to  determine  whether  or  not  the 
applicant  is  an  operator  of  not  larger 
than  a  family  size  farm,  as  of  the  time 
immediately  after  the  contract  6f  sale  or 
lease  is  entered  into,  even  though  the 
applicant  is  not  in  need  of  FmHA  credit 
assistance  on  eligible  rates  and  terms  to 
purchase  suitable  farmland.  The  County 
Committee  will  not  determine  the 
applicant's  projected  repayment  ability, 
or  the  adequacy  of  collateral  equity  to 
secure  the  requested  loan(s).  or  the 
feasibility  of  the  proposed  operation. 
These  decisions  must  be  made  by  the 
loan  approval  official. 

(2)  Eligible  applicants  will  remain 
eligible  for  Farmer  Programs  loans  for  a 
period  of  five  years  from  the  date  of  the 
most  current  Form  FmHA  440-2. 
subject  to  the  following  guidelines: 

(i)  The  eligibility  period  for 
emergency  loans  is  valid  only  for  each 
application  submitted,  in  accordance 
with  §  1945.180  of  subpart  D  of  part 
1945  of  this  chapter. 

(ii)  For  OL.  FO.  and  SW  loans,  the 
five-year  eligibility  period  is  valid  by 
loan  type  (e.g..  OL.  FO.  or  SW).  The  , 
exact  dates  of  the  period  of  eligibility 
will  be  documented  on  the  Form  FmHA 
440-2.  Loans  must  be  approved  prior  to 
the  end  of  the  period  of  eligibility. 

(iii)  Subsequent  requests  for  loan 
assistance  within  the  eligibility  period 
from  an  applicant  who  has  previously 
been  determined  eligible  for  the  same 
type  of  assistance  do  not  need  to  be 
reviewed  by  the  Committee  unless  the 
County  Supervisor  has  determined  that 
the  applicant’s  situation  has  changed 
such  that  the  eligibility  determination 
would  potentially  be  affected. 

(iv)  If  the  County  Committee  is  to 
review  an  application  within  the 
eligibility  period,  the  County  Supervisor 
will  immediately  notify  the  applicant  in 
writing  prior  to  the  Committee  review, 
including  the  reason(s)  for  the  review. 
This  notification  is  provided  as  a 


courtesy  and  is  not  appealable.  The 
review  will  take  place  without  delay. 

The  County  Supervisor  will  send 
written  notice  of  eligibility  or 
ineligibility  to  the  applicant  within  5 
calendar  days  of  the  date  of  the  review, 
along  with  the  exact  dates  of  the  period 
of  eligibility,  as  applicable. 

(v)  If  an  applicant  is  determines! 
eligible  for  a  direct  loan,  the  applicant 
is  automatically  eligible  for  a  guaranteed 
loan  of  the  same  type.  Likewise,  an 
eligible  determination  for  a  guaranteed 
loan  automatically  indicates  applicant 
eligibility  for  a  direct  loan  of  the  same 
type,  provided  that  the  County 
Supervisor  can  document  that  alternate 
sources  of  credit  are  not  available  to  the 
applicant  with  or  without  a  guarantee. 
The  County  Supervisor  must  clearly 
document  in  the  loan  file  the  reason(s) 
the  applicant  is  moved  to  direct  credit 
in  such  cases. 

*  *  *  *  * 

6.  Section  1910.4(i)  is  amended  by 
revising  the  words  “fanner  program"  to 
read  “Farmer  Programs”  in  the  first 
sentence. 

7.  Section  1910.6  is  cunended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (b)(1)  to  read  as 
follows: 

§  1910.6  Notification  of  applicant 
*  *  «  *  * 

(a)  Favorable  eligibility  decision.  If  the 
decision  of  eligibility  is  favorable,  the 
County  Supervisor  will  notify  the 
applicant  within  5  calendar  days  of  the 
County  Committee  determination.  For 
OL,*  FO,  and  SW  loans,  the  notification 
will  include  the  exact  dates  of  the 
period  of  eligibility,  in  accordance  with 
§  1910.4(g)  of  this  subpart.  For  Farmer 
Programs,  if  the  County  Supervisor  has 
determined  the  operation  is  feasible,  the 
loan  will  be  promptly  processed  in 
accordance  with  the  applicable 
regulations.  Care  should  be  exercised 
that  the  applicant  clearly  understands  a 
decision  of  eligibility  does  not 
constitute  approval  of  the  loan.  In 
notifying  the  applicant  of  a  favorable 
decision  on  eligibility,  the  County 
Supervisor  will,  when  necessary, 
schedule  a  meeting  with  the  applicant 
to  proceed  with  developing  the  loan 
docket.  When  the  applicant  has  been 
determined  eligible  for  assistance  and 
additional  information  becomes 
available  that  indicates  the  original 
eligibility  determination  may  be  in 
error,  the  County  Committee  will 
reconsider  the  applicant,  taking  the  new 
information  into  account.  The  County 
Committee  will  then  recertify  whether 
or  not  the  applicant  still  meets 
eligibility  requirements,  by  the  use  of 
Form  FmHA  440-2.  Written  notification 


as  to  the  action  taken  will  be  sent  to  the 
applicant  within  5  calendar  days  of  the 
County  Committee  determination. 

(b)  *  *  * 

(1)  The  County  Supervisor  will  notify 
the  applicant  in  writing  of  the 
unfavorable  decision  within  5  calendar 
days  of  the  County  Committee 
determination.  *  *  • 

*  *  *  •  * 

PART  1941— OPERATING  LOANS 

8.  The  authority  citation  for  part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C  301.  7 
CFR  2.23  and  2.70. 

Subpart  A — Operating  Loan  Policies, 
Procedures,  and  Authorizations 

§1941.29  [Amended] 

9.  In  §  1941.29,  the  heading, 
paragraphs  (b)  introductory  text,  (b)(1), 
(b)(2).  (c)  introductory  text,  and  (c)(3) 
are  amended  by  revising  each 
occurrence  of  Ae  word  “insured”  to 
read  “direct.”  and  (c)  introductory  text 
is  amended  by  revising  the  word  “will” 
to  read  “may.” 

10.  Section  1941.30  is  revised  to  read 
as  follows: 

§  1941.30  Count>  Committee  certification. 

The  County  Committee  will  certify  an 
applicant's  eligibility  status  on  Form 
FmHA  440-2,  “County  Committee 
Certification  or  Recommendation,”  in 
accordance  with  §  1910.4(g)  of  subpart 
A  of  part  1910  of  this  chapter.  In  some 
instances,  the  committee  may  want  to 
interview  the  applicant  or  see  the  farm 
before  making  any  recommendations. 

PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

11.  The  authority  citation  for  part 
1943  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C  301;  7 
CFR  2.23  and  2.70. 

Subpart  A — Insured  Farm  Ownership 
Loan  Policies,  Procedures,  and 
Authorizations 

§1943.29  [Amended] 

12.  In  §  1943.29,  paragraph  (d)  is 
amended  by  revising  the  word 
“insured”  to  read  “direct.” 

13.  Section  1943.30  is  revised  to  read 
as  follows: 

§  1 943.30  County  Committee  certification. 

The  County  Committee  will  certify 
applicant  eligibility  status  on  Form 
FmHA  440-2,  “County  Committee 
Certification  or  Recommendation,”  in 
accordance  wiA  §  1910.4(g)  of  subpart 
A  of  part  1910  of  Ais  chapter.  A  some 
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instances,  the  Committee  may  want  to 
interview  the  applicant  or  see  the  farm 
before  making  any  recommendations. 

Subpart  B — Insured  Soil  and  Water 
Loan  Policies,  Procedures,  and 
Authorizations 

§1943.79  [Amended] 

14.  Section  1943.79,  the  section 
heading,  paragraphs  (a),  (c)  introductory 
text,  (c)(1)  and  (d)  are  amended  by 
revising  each  occurrence  of  the  w-ord 
“(I)insured”  to  read  ‘‘(D)direct.” 

15.  Section  1943.80  is  revised  to  read 
as  follows: 

§  1943.80  County  Committee  certification. 

The  County  Committee  will  certify 
applicant  eligibility  status  on  Form 
FmHA  440-2,  "County  Committee 
Certification  or  Recommendation,”  in 
accordance  with  §  1910.4(g)  of  subpart 
A  of  part  1910  of  this  chapter.  In  some 
instances,  the  Committee  may  want  to 
interview  the  applicant  or  see  the  farm 
before  making  any  recommendations. 

§1943.82  [Amended] 

16.  In  §  1943.82,  paragraph  (a)  is 
amended  by  revising  the  entry  “ » 427- 
8”  to  read  “  *  1927-8"  in  the  “FmHA 
form  No.”  column. 

PART  1980— GENERAL 

17.  The  authority  citation  for  part 
1980  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C  1480; 

5  U.S.C.  301:  7  CFR  2.23  and  2.70. 

Subpart  B — Farmer  Programs  Loans 

§  1980.1 14  [Amended] 

18.  In  §  1980.114,  the  Hrst  sentence  of 
the  introductory  text  is  amended  by 
adding  the  word  "loan”  preceding  the 
word  “applicant.” 

19.  In  §  1980.115,  the  introductory 
text  and  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 

§  1980.1 15  County  Committee  review. 

The  County  Committee  will  review 
loan  applications  to  determine  whether 
the  loan  applicants  meet  FmHA 
eligibility  requirements.  Applications 
do  not  need  to  be  complete  before  they 
are  reviewed  by  the  County  Committee; 
however,  all  information  relating  to  the 
eligibility  must  be  received.  The  County 
Supervisor  will  notify  both  the  lender 
and  the  loan  applicant  in  writing  within 
5  calendar  days  of  the  County 
Committee’s  determination. 

(a)  Favorable  action.  If  the  County 
Committee  finds  the  loan  applicant 
eligible,  the  members  will  sign  the  Form 
FmHA  440-2,  “County  Committee 
Certification  or  Recommendation.”  This 


form  will  be  retained  in  the  County 
Office  file.  The  loan  applicant  will 
remain  eligible  for  guaranteed  FO,  OL, 
and  SW  loans  for  a  period  of  five  years 
from  the  date  of  the  most  recent  Form 
FmHA  440-2,  subject  to  the  following 
guidelines: 

(1)  The  five-year  eligibility  period  is 
valid  by  loan  type  (e.g.,  OL,  FO,  SW). 

The  exact  dates  of  the  period  of 
eligibility  will  be  documented  on  Form 
FmHA  440-2.  Loans  must  be  approved 
prior  to  the  end  of  the  period  of 
eligibility. 

(2)  When  the  loan  applicant  has  been 
determined  eligible  for  assistance  and 
additional  information  becomes 
available  before  issuance  of  the 
conditional  commitment  that  indicates 
the  original  determination  may  be  in 
error,  the  County  Committee  will 
reconsider  the  loan  applicant,  taking  the 
new  information  into  account.  The 
County  Committee  will  then  recertify 
whether  or  not  the  loan  applicant 
continues  to  meet  eligibility 
requirements  by  the  use  of  Form  FmHA 
440-2.  The  County  Supervisor  will 
provide  proper  notification  of  action 
taken,  including  the  exact  dates  of  the 
period  of  eligibility,  as  applicable,  to  the 
lender  and  the  loan  applicant. 

(3)  Subsequent  requests  for  loan 
assistance  within  the  eligibility  period, 
from  a  loan  applicant  who  has 
previously  bwn  determined  eligible  for 
the  same  type  of  assistance,  do  not  need 
to  be  reviewed  by  the  Committee  unless 
the  Coimty  Supervisor  has  determined 
that  the  loan  applicant’s  situation  has 
changed  such  that  the  eligibility 
determination  would  potentially  be 
affected. 

(4)  If  the  County  Committee  is  to 
review  an  application  within  the 
eligibility  f)eriod,  the  County  Supervisor 
will  immediately  notify  the  loan 
applicant  and  the  lender  in  writing  prior 
to  the  Committee  review,  including  the 
reason(s)  for  the  review.  This 
notification  is  provided  as  a  courtesy 
and  is  not  appealable.  The  review  will 
take  place  without  delay.  The  County 
Supervisor  will  send  written  notice  of 
the  County  Committee  decision  to  the 
loan  applicant  and  the  lender  within 
five  calendar  days  of  the  date  of  the 
review,  along  with  the  exact  dates  of  the 
period  of  eligibility,  as  applicable. 

(5)  A  loan  applicant  witn  a  valid 
eligibility  determination  for  direct 
credit,  as  defined  in  §  1910.4(g)  of 
subpart  A  of  part  1910  of  this  chapter, 
will  also  be  considered  eligible  for  a 
guaranteed  loan  of  the  same  type. 

(b)  Unfavorable  action.  If  the  County 
Committee  finds  the  loan  applicant 
ineligible,  the  members  will  complete 
Form  FmHA  440-2.  The  County 


Supervisor  will  provide  proper 
notification  to  the  lender  and  the  loan 
applicant  of  the  County  Committee’s 
decision,  the  reasons  for  the  unfavorable 
decision,  and  the  opportunity  for  an 
appeal  as  set  out  in  subpart  B  of  part 
1900  of  this  cliapter. 
***** 

§  1 980.1 1 6  [Amended] 

20.  Section  1980.116  is  amended  by 
adding  the  word  “loan”  preceding  the 
word  “applicant”  in  the  second 
sentence. 

§1980.117  [Amended] 

21.  Section  1980.117  is  amended  by 
adding  the  word  “loan”  before  the  word 
“applicant”  in  Administrative 
paragraph  (A). 

22.  Exhibit  E  to  subpart  B  is  amended 
by  revising  paragraph  IV.  D.  to  read  as 
follows: 

Exhibit  E  to  Subpart  B — Demonstration 
Project  for  Purchase  of  Certain  Farm  Credit 
System  Acquired  Farmland 
***** 

IV.  PROGRAM  ADMINISTRATION 

***** 

D.  Prospective  borrowers  must  meet  the 
applicable  requirements  of  subpart  G  of  part ' 
1940  of  this  chapter,  including  providing 
Form  SCS-CPA-026,  “Highly  Erodible  Land 
and  Wetland  Conservation  Dietermination," 
and  Form  AD-1026,  “Highly  Erodible  Land 
Conservation  (HELC)  and  Wetland 
Conservation  (WC)  Certification,”  as  required 
by  Exhibit  M  to  subpart  G  of  part  1940  of  this 
chapter. 

***** 

Dated:  June  23, 1993. 

Bob  ).  Nash, 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

IFR  Doc.  93-20334  Filed  8-24-93;  8;45  amt 
BILUNQ  CODE  341(M>7-M 


7  CFR  Parts  1809, 1823, 1922, 1941, 
1943, 1944, 1945, 1951, 1955, 1965,  and 
1980 

PIN  0575-AB30 

Appraisal  of  Farms  and  Leasehold 
Interests 

AGENCY:  Farmers  Home  Administration. 
USDA. 

ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its  farm 
tract  appraisal  regulations  in  order  to 
implemdht  and  conform  to  the 
provisions  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
(FIRREA)  of  1989.  The  intended  effect  of 
this  rule  is  to  meet  the  provisions  of  title 
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XI  of  FIRREA  and  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  (USPAP)  as  directed  from  the 
Office  of  Management  and  Budget  (0MB 
Bulletin  A-129). 

DATES:  Interim  rule  effective  August  25, 
1993.  Comments  must  be  received  on  or 
before  September  24, 1993. 

ADDRESSES:  Submit  written  comments 
in  duplicate,  to  the  Office  of  the  Chief. 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
USDA,  room  6348,  South  Agriculture 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC  20250. 

All  written  comments  made  pursuant  to 
this  notice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  T.  Thelen,  Senior  Loan  Officer. 
Program  Development  Staff,  USDA, 
FmHA,  room  4918-S,  South  Building, 
Washington,  DC  20250,  telephone:  (202) 
720-0830. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  there  will  not  be  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation;  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Sections  1922.202-1922.208  of 
FmHA  Instruction  1922-E  are  being 
exempted  from  the  Federal  Register. 
FmHA  believes  that  these  sections  are 
exempt  from  those  requirements 
because  they  involve  only  internal 
Agency  management.  It  is  the  policy  of 
this  Department  to  publish  for 
comment,  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  proposed  rule  making. 

Civil  Justice  Reform 

The  proposed  regulation  has  been 
reviewed  in  light  of  Executive  Order 
12778  and  meets  the  applicable 
standards  provided  in  sections  2  (a)  and 
2  (b)(2)  of  that  Order.  Provisions  within 
this  part  which  are  inconsistent  with 
State  law  are  controlling.  All 
administrative  remedies  pursuant  to  7 


CFR  part  1900  subpart  B  must  be 
exhausted  prior  to  filing  suit. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  “Environmental  Program.”  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 

Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  needed. 

Programs  Affected 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  NOS.  10.404 — ^Emergency  Loans, 

10.406 —  ^Farm  Operating  Loans, 

10.407 —  ^Farm  Ownership  Loans,  and 
10.416 — Soil  and  Water  Loans. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice,  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983) 
this  program/activity  is  excluded  from 
the  scope  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Discussion  of  Changes 

7  CFR  part  1809,  subpart  A 
“Appraisal  of  Farms  and  Leasehold 
Interests,"  is  being  deleted  from  the 
Federal  Register  and  revised  and 
renumbered  to  FmHA  Instruction  1922, 
subpart  E — “Appraisal  of  Farms  and 
Leasehold  Interests.”  section  1922.201 
“General”  (old  §  1809.1  “General”)  and 
a  new  §  1922.209  “Easements  and 
appraising  properties  subject  to 
easements”  are  being  published  for 
comment. 

All  other  §§  1809.2  through  1809.8  of 
subpart  A  have  been  amended  and 
placed  in  §§  1922.202  through  1922.208 
of  FmHA  Instruction  1922  subpart  E. 

The  amendments  were  made  in  order  to 
comply  with  FIRREA  or  FmHA 
Instruction  1922-A  “General  Appraisal” 
and  Section  in.A.3,a.  (1)  of  OMB 
Circular  A-129.  FmHA  Instruction 
1922-A  and  OMB  Circular  A-129 
require  that  the  Agency’s  farm  real 
property  appraisals  and  reviews 
conform  with  the  Uniform  Standards  of 
Professional  Appraisal  Practice  (USPAP) 
Standards  I,  II,  and  III.  Sections 
1922.202  through  1922.208  are  being 
exempted  from  the  Federal  Register 
since  they  involve  internal  Agency 
management. 

The  following  changes  are  being  made 
to  §§  1809.1—1809.2  of  7  CFR  part  1809 
subpart  A: 


1.  Section  1809.1  entitled  “General” 
has  been  amended  to  include 
compliance  and  reference  to  Section  I 
and  n  of  the  Uniform  Standards  of 
Professional  Appraisal  Practice  (USPAP) 
and  will  be  published  for  comment  as 

§  1922.201  “General.” 

2.  Section  1809.1  “General  (a)^d)” 
have  been  amended  and  placed  in 

§  1922.202  entitled  “Administrative 
responsibilities”  of  FmHA  Instruction 
1922-E  and  §  1922.203  entitled 
“Definitions.”  Section  1922.203 
includes  a  new  definition  for  appraisal, 
and  definitions  for  reproduction  and 
replacement  costs. 

3.  Section  1809.2  “Definition  of 
values”  was  deleted  and  amended  since 
references  to  agricultural  value.  Form 
FmHA  424-1  and  other  statements  are 
no  longer  used  in  farm  tract  appraisals 
and/or  are  explained  thoroughly  in 
other  parts  of  FmHA  Instruction  1922- 
E  or  Sections  I  and  II  of  USPAP.  This 
amended  section  has  been  replaced  with 
§  1922.204  “Fundamental  assumptions” 
and  includes  those  assumptions 
described  in  §  1809.3  (a)(1)  through  (4). 

4.  Section  1809.3  “Basic  farm 
valuation  principles”  was  deleted, 
revised  and  placed  in  §  1922.205 
entitled  “Basic  principles  of  real 
property  valuation.”  A  majority  of  the 
principles  set  out  in  §  1809.3  are 
adequately  described  in  USPAP 
Sections  I  and  II  and  ExhibitA  of  FmHA 
Instruction  1922-E.  The  new  §  1922.205 
will  include  use  of  12  economic 
principles  affecting  value.  The  12 
principles  are:  Anticipation, 
substitution,  change,  competition, 
supply  and  demand,  balance, 
conformity,  externalities,  contribution, 
highest  and  best  use,  surplus 
productivity  and  increasing  and 
decreasing  returns. 

5.  Section  1809.4  “The  three-way 
approach  to  market  value”  has  been 
amended  to  follow  Sections  I  and  II  of 
USPAP  standards.  The  amended 
information  has  been  transferred  to 

§  1922.206  “Appraisal  process”  and 
§  1922.207  “The  three  approaches  to 
value.”  Section  1922.206  is  an  eutline  of 
the  items  to  complete  in  the  appraisal 
process,  while  §  1922.207  details  the 
three  approaches  as  set  out  in  USPAP. 
Major  changes  in  the  cost  approach 
include  authority  to  use  either  a  direct 
method  (Age-Life)  or  indirect  method 
(Market  extraction)  in  arriving  at 
depreciation  for  buildings. 

6.  Section  1809.5  “Normal  long-term 
prices  and  costs,”  has  been  updated  and 
revised  to  include  typical  prices  and 
costs  used  in  the  Income  approach.  The 
current  contents  of  this  section  are  now 
fully  described  in  the  Income  approach 
in  §  1922.207. 
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7.  Section  1809.6  “Making  the 
appraisal”  has  been  deleted  and  current 
revisions  of  the  information  are  covered 
in  Exhibit  A  of  FmHA  Instruction  1922- 
E. 

8.  Section  1809.7  “Loan  to  holders  of 
leasehold  interest”  has  been  amended 
and  retained  as  §  1922.208  “Appraising 
leasehold  interest.”  The  major 
amendments  include  guidance  on 
appraising  land  subject  to  Conservation 
Reserve  Program  (CRP)  leasehold 
interests.  Section  1922.208  will  require 
that  the  appraiser  complete  a  market 
analysis  to  determine  if  the  CRP 
leasehold  interests  have  any  significant 
increase  or  decrease  to  the  market  value 
of  the  profierty  before  an  appraisal  is 
completed. 

9.  Section  1809.8  “Preparation  of 
appraisal  report”  has  been  amended  by 
deleting  references  to  Exhibit  C  “Long- 
Time  Commodity  Price  Data;”  D 
“Present  Value  of  $1  PER  ANNLTvI;”  E 
“Long-Time  Cost  Data;”  F  "Work-out 
Earnings  Table  of  Several  Sales;”  and  G 
“Guide  for  Preparation  of  Form  FmHA 
1922-11  Appraisal  for  Mineral  Rights.” 
Exhibits  C,  D,  E,  and  F  are  outdated  and 
no  longer  applicable  under  USPAP 
standards  and  are  no  longer  acceptable 
appraisal  techniques.  Exhibit  G  has  been 
deleted  and  the  information  was  placed 
in  a  Forms  Manual  Insert.  The  form  will 
continue  to  be  used. 

Discussion  of  the  Interim  Rule 

It  is  the  policy  of  this  Department  to 
publish  notice  of  proposed  rulemaking 
with  a  comment  period  before  rules  are 
issued,  even  though  5  U.S.C.  Section 
553  exempts  rules  relating  to  loans, 
grants,  benefits,  or  contracts.  However, 
exemptions  are  permitted  where  an 
agency  finds,  for  good  cause,  that 
compliance  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

Sections  1922.202  through  1922.208 
of  FmHA  Instruction  1922-E  are  being 
revised  and  omitted  from  the  Federal 
Register  since  they  involve  only  internal 
Agency  management. 

Sections  1922.201  and  1922.209  are 
being  published  for  comment.  Section 
1922.201  requires  that  FmHA  farm  tract 
appraisals  be  performed  in  accordance 
with  Sections  I  and  n  of  the  Uniform 
Standards  of  Professional  Appraisal 
Practices  (USPAP).  These  sections  of 
USPAP  and  Section  III  were  published 
as  Interim  Common  Rule  in  the  Federal 
Register  (See  55  FR  53610  No.  251  dated 
12/31/90)  by  the  following  Agencies  and 
Departments:  (1)  Department  of 
Treasury — Office  of  the  Comptroller  of 
the  Currency,  12  CFR  part  34;  (2)  Board 
of  Governors  of  the  Federal  Reserve 
System,  12  CFR  part  225;  (3)  Federal 


Deposit  Insurance  Corporation.  12  CFR 
part  323;  (4)  Department  of  the 
Treasury,  Office  of  Thrift  Supervision,  , 
12  CFR  part  564;  (5)  National  Credit 
Union  Administration,  12  CFR  part  722; 
and  (6)  Resolution  Trust  Corporation,  12 
CFR  part  1608.  It  is  intended  that  FmHA 
farm  tract  appraisals  and  reviews  be 
performed  in  accordance  with  generally 
accepted  appraisal  standards  (Sections  I, 
II,  and  III)  as  evidenced  by  the  standards 
promulgated  by  the  Appraisal  Standards 
Board  of  the  Appraisal  Foundation. 

Section  1922.209  “Easements  and 
appraising  properties  subject  to 
easements”  is  also  being  published  for 
comment.  This  new  section  was  added 
to  FmHA  Instruction  1922-E,  in  order  to 
furnish  guidelines  for  FmHA  contract 
appraisers  and  FmHA  designated 
appraisers.  FmHA  believes  that  the 
methods,  concepts  and  guidelines  to  be 
used  in  the  easement  valuation  process 
are  germane  and  acceptable  to  those 
promulgated  by  real  estate  appraisal 
foundations,  alliances,  institutes,  and 
societies  in  the  United  States. 

FmHA  is  making  this  action  effective 
immediately  upon  publication  in  the 
Federal  Register,  without  prior  public 
comment.  FmHA  has  concluded  that 
there  is  a  need  to  provide  immediate 
guidance  to  FmHA  designated 
appraisers  and  FmHA  contract 
appraisers,  concerning  the  use  of  the 
uniform  standards  as  set  out  in  Sections 
I,  II,  and  III  of  USPAP.  This  emergency 
action  is  necessary  since  most  States 
have  enacted  legislaticm  and  have 
implemented  FIRREA.  Most  States 
implemented  FIRREA  on  January  1, 
1993;  thus,  the  USPAP  standards  have 
to  be  adhered  to  by  all  appraisers  when 
completing  real  property  appraisals. 

This  also  means  that  such  appraisers 
obtain  or  complete  certain  educational 
courses  and  testing  for  the  appropriate 
State  certificate  or  license.  Further 
delays  by  FmHA  will  have  a  very  real 
adverse  impact  on  FmHA  borrowers  and 
loan  applicants.  Delays  will  allow 
FmHA  contract  appraisers,  some 
guaranteed  lenders  and  FmHA 
designated  appraisers  to  use  outdated 
techniques  and  methods  when 
appraising  farm  real  property.  The 
continued  use  of  outdated,  nonuniform 
appraisal  techniques  will  assuredly 
cause  such  appraisals  to  be  appealed 
and  ultimately  reversed,  since  they  may 
not  have  been  completed  within  USPAP 
standards.  Such  actions  will  cause 
undue  hardship  and  delays  for  many 
FmHA  borrowers  and  Farmer  Program 
loan  applicants. 


Lists  of  Subjects  in  7  CFR  Parts  1809, 
1823, 1922, 1941, 1943, 1944, 1945, 
1951, 1955, 1965, 1980 
Accounting  servicing.  Agriculture, 
Credit,  Crops*  Debt  restructuring. 
Disaster  assistance.  Farm  labor  housing. 
Foreclosure,  Grant  programs — Housing 
and  community  development. 
Government  acquired  property. 
Government  property  management. 
Home  improvement,  Indians, 
Intergovernmental  relations.  Livestock. 
Loan  programs — Agriculture,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate 
income  housing  loans — Servicing,  Low 
and  moderate  income  housing — Rental, 
Migrant  labor.  Mobile  homes. 

Mortgages,  Nonprofit  organizations. 
Public  housing.  Real  property — 
Appraisals,  Recreation,  Rent  subsidies, 
Reporting  requirements.  Rural  areas. 
Rural  housing.  Sale  of  government 
acquired  property.  Subsidies,  Surplus 
government  property.  Water  resources. 
Youth. ' 

Accordingly,  under  the 
administrator’s  authority,  5  U.S.C.  301, 
chapter  XVIII,  title  7  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1809— [REMOVED  AND 
RESERVED] 

1.  Part  1809  is  removed  and  reserved. 

PART  1922— APPRAISAL 

2-3.  The  authority  citation  for  part 
1922  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480; 

5  U.S.C.  301;  7  CFR  2.23  and  2.70. 

4.  Subpart  E,  consisting  of 
§§  1922.201  through  1922.250,  is  added 
to  part  1922  to  read  as  follows: 

Subpart  E— Appraisal  of  Farms  and 
Leasehold  Interests 

Sec. 

1922.201  General. 

1922.202-1922.208  [Reserved! 

1922.209  Easements  and  appraising 
property  subject  to  easements. 
1922.210-1922.250  [Reserved) 

Subpart  E— Appraisal  of  Farms  and 
Leasehold  Interests 

§  1922.201  General. 

This  subpart  prescribes  the 
procedures  and  guidelines  for 
conducting  appraisals  in  connection 
with  making  and  servicing  Farmers 
Home  Administration  (FmHA)  insured 
loans  on  farm  tracts.  It  also  includes 
guidance  for  market  valuations  of  farm 
tracts  when  leasehold  interests. 
Conservation  Reserve  Program, 
easements  and  mineral  rights  are 
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involved.  Farm  tracts  will  be  appraised 
for  market  value.  FmHA  designated 
appraisers  and  contract  appraisers  will 
comply  with  the  guidelines  and 
standards  as  set  out  in  Sections  I  and  II 
of  the  Uniform  Standards  of 
Professional  Appraisal  Practice 
(USPAP),  when  completing  farm  tract 
appraisals  as  prescribed  in  this  subpart. 
A  current  copy  of  Sections  I  and  II  of 
USPAP  promulgated  by  The  Appraisal 
Foundation  is  located  in  each  FmHA 
State  Office. 

§§1922.202-1922.208  [Reserved] 

§  1922.209  Easements  and  appraising 
property  subject  to  easements. 

(a)  Easements.  Easements  represent  an 
interest  in  real  property  that  conveys 
use.  but  not  ownership,  of  a  portion  of 
an  owner’s  property,  ^sements 
frequently  permit  a  specific  portion  of  a 
property  to  be  used  for  access  to  an 
adjoining  property  or  as  a  public  right- 
of-way.  Although  surface  easements  are 
the  most  common,  subterranean  and 
overhead  easements  are  used  for  public 
utilities,  roadways,  bridges,  air  rights, 
etc.  Basic  easement  valuation  concepts 
are  as  follows: 

(1)  A  property  that  acquires  an 
easement  is  the  beneficiary  of  additional 
rights;  one  that  is  subject  to  em  easement 
is  burdened.  Easement  rights  can  be 
conveyed  in  perpetuity  or  for  a  limited 
time  period.  An  easement  can  be  created 
by  a  contract  between  private  parties  or 
it  can  be  arranged  by  states, 
municipalities,  or  public  utilities 
through  the  exercise  of  eminent  domain. 
In  any  case,  a  valuation  is  needed  to 
estimate  the  price  the  easement 
beneficiary  should  pay  to  the  burdened 
party. 

(2)  An  easement  that  affords  ingress 
and  egress  to  an  otherwise  landlocked- 
parcel  may  increase  its  value.  The  value 
of  an  easement  is  usually  estimated  as 
some  part  of  the  amount  of  value  it  adds 
to  the  property  it  benefits;  the  burdened 
property’s  loss  in  value  can  also  be  used 
to  indicate  the  value  of  an  easement. 
The  value  of  an  easement  reflects  the 
basic  economic  concept  of  contribution. 

(3)  When  an  easement  is  acquired  by 
a  public  utility  company  for  overhead 
power  lines,  valuation  becomes  more 
complicated.  In  all  cases,  however,  an 
easement  is  a  partial  interest  in  the 
burdened  real  estate  property. 

(4)  Preservation  easements,  such  as 
conservation  easements,  prohibit 
physical  changes  to  the  property. 
Usually,  the  owner  must  maintain  the 
condition  of  the  property  at  the  time  the 
ea.sement  is  donated  or  immediately 
after  a  proposed  restoration.  The 
economic  theory  that  underlies  the' 


valuation  of  preservation  easements  is 
generally  the  same  as  that  which 
governs  eminent  domain  appraising, 
although  the  acquirer  of  a  preservation 
easement  receives  rather  than  takes 
rights.  Each  easement  document 
contains  specific  controls  and 
restrictions.  An  appraiser  must  carefully 
analyze  easement  restrictions  or 
proposed  restrictions  to  determine  how 
it  affects  the  property.  Damage  to  the 
remaining  property  is  the  difference  in 
the  value  of  the  remainder  as  a  part  of 
the  whole,  or  its  value  before  the 
easement,  and  the  value  of  the 
remaining  property  after  the  easement 
before  consideration  of  compensation. 
The  amount  of  compensation  is 
determined  by  subtracting  the  value  of 
the  remaining  property  after  the 
easement,  before  compensation,  from 
the  value  of  the  remaining  property  after 
easement,  after  compensation. 

(5)  Frontage  easements  (roads  or 
underground  water  pipes,  electricity, 
communication  lines)  can  contribute  to 
the  value  of  the  property.  Rights 
considered  consist  of  both  subsurface 
and  surface  rights.  Fair  or  just 
compensation  consists  of  compensation 
for:  The  taking  and  use  of  the 
subsurface;  the  cost  of  replenishing  any 
items  destroyed  (lawns,  bushes,  etc.); 
and  any  inconvenience  or  interruption 
during  installation  and  later 
maintenance.  Detailed  market  analysis 
may  be  completed  to  determine  the 
value  of  the  easement.  Usually,  1 
percent  of  the  fair  market  value  is 
adequate  compensation  for  property 
taken.  It  may  be  higher  when  subsurface 
property  has  considerable  disruption 
factors. 

(6)  Oil.  gas.  pipeline  and  power  line 
easements  crossing  property  can  be 
determined  by  two  approaches.  The 
appraiser  can  find  comparable  sales  of 
land  and  narrow  strips  of  land  that  have 
been  sold  or  purchased  in  the  market 
and  tabulate  the  prices  received  and 
paid,  or  use  the  before  and  after  values 
as  set  out  in  paragraph  (b)  of  this 
section.  Most  landowners  realize  that  a 
taking  agency  should  pay  no  more  than 
what  it  has  paid  others  to  acquire 
similar  easements  needed  in  the  same 
area  or  what  other  landowners  have 
accepted  as  compensation  for  the  same 
kind  of  rights. 

(b)  Appraising  property  subject  to 
easements. 

(1)  When  there  is  an  established 
traditional  market  for  properties 
containing  conservation  or  other 
easements,  value  of  the  property  subject 
to  the  easement  can  be  determined  .-.-rn 


(2)  If  there  is  no  established 
traditional  market  (market  value  for  the 
easement)  for  properties  containing 
conservation  or  other  easements,  value 
of  the  property  subject  to  the  easement 
can  be  determined  as  outlined  in 
paragraph  (d)  of  this  section.  When 
there  is  an  existing  easement  on  the 
subject  property,  the  before  valuation 
will  be  completed  assuming  there  is  no 
easement  on  the  property.  The  after 
valuation  will  be  the  market  value  of  the 
property  subject  to  an  easement. 

(c)  Appraising  property  with  no 
established  market  for  easements.  In 
most  cases,  there  is  no  established 
traditional  market  for  conservation 
easements  or  other  easements.  These 
interests  must  be  valued  indirectly 
through  the  Before  and  After  method  of 
appraisal.  The  Before  and  After  method 
is  used  to  determine  whether,  and  the 
degree  to  which,  an  easement  changes  a 
property’s  use  and  value.  The  value  of 
projperty  after  the  imposition  of  the 
easement  is  subtracted  ftom  the  value  of 
the  property  before  the  imposition  of  the 
easement  to  estimate  the  value  of  the 
easement.  Each  value  conclusion  is 
made  as  of  the  same  dat^.  The  following 
steps  will  be  used  to  determine  the 
value  of  easements  to  the  subject 
property  being  appraised,  i.e.,  if  there  is . 
no  traditional  market  for  the  easement 
available: 

(l)  Before  valuation. 

(i)  Apply  highest  and  best  use 
principles. 

(A)  Determine  the  property’s  highest 
and  best  use  in  its  current  condition 
unrestricted  by  the  easement  (the 
“Before”  value).  Generally,  in  this  step 
the  appraiser  considers  the  suitability  of 
the  property’s  current  use  under 
existing  zoning  and  market  conditions 
and  estimates  the  reasonable  likelihood 
of  a  change  in  use  (and  the  associated 
direct  and  indirect  costs  and  delay), 
absent  the  easement,  to  realize  a  more 
profitable  economic  use. 

(B)  Evaluate  potential  for 
continuation  of  existing  use  and 
alternative  uses.  Under  this  step  the 
appraiser  estimates  the  property’s 
potential  for  continuation  of  existing 
use,  if  its  existing  use  or  realistic 
alternative  uses  generate  greater  value. 
Alternative  uses  may  include,  if 
appropriate,  either  existing 
improvements  or  as  vacant  land  which 
may  include  the  following:  Subdivision, 
Redevelopment.  Renovation,  Flooding, 
or  Timbering. 

(C)  Estimate  remoteness  of  eventual 
zoning  changes.  Under  this  analysis,  the 
appraiser  must  consider  future  changes 

for  the 


through  the  normal  appraisal  prde^*  ^  '^'siiji^Qji^-^ture  probability  of  a  change 
outlined  in  §  1922.207  of  this  subpart.  mu.st  bfe  ffecognized  in  the  market  place 
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and  supported  by  quantification — both 
statistical  and  anecdotal. 

Hypothetically,  value  added  to  land  by 
possibilities  of  development  is  not  an 
appropriate  pre-easement  consideration, 
unless  factually  supported  in  the  report. 

(ii)  Apply  the  three  recognized 
approaches  to  value.  This  will  be 
accomplished  as  set  out  in  §  1922.207  of 
this  subpart.  The  appraiser  will  apply, 
as  appropriate,  the  three  approaches  to 
the  “Before”  value  to  estimate  the  value 
of  the  property  without  restrictions  or 
not  being  encumbered  by  the  easement. 
Comparable  properties  used  should  not 
be  encumber^  by  the  easement.  All 
factors  must  be  analyzed  in  view  of  the 
current  local  market,  which  if  necessary, 
reflects  foreseeable  trends  reflected  in 
the  market  place,  such  as  rezonings, 
demolition  permits,  subdivision 
approvals,  leases,  etc.  The  three 
approaches  should  be  used  whenever 
possible  to  estimate  the  value  of  an 
easement.  For  each  method  not  used, 
the  appraiser  must  explain  why  the 
omitted  method  is  not  applicable. 

(2)  After  valuation. 

(i)  Determining  highest  and  best  use 
by  comparing  easement  covenants  to 
existing  zoning  regulations  and  other 
controls.  The  appraiser  must  analyze  the 
easement  terms  and  covenants, 
individually  and  collectively,  and 
compare  them  to  existing  zoning 
regulations  and  other  controls  to 
estimate  whether,  and  the  extent  to 
which,  the  use  restrictions  contained  in 
the  easement  will  affect  current  and 
alternate  future  uses  of  the  property. 
Examples  of  pre-existing  controls 
include  local  regulations,  such  as 
agricultural  or  historic  district  zones; 
statewide  regulations,  such  as  land-gain 
taxes  to  deter  land  speculation;  and 
Federal  limitations,  such  as  flood  plain 
controls  or  the  necessity  to  obtain 
environmental  or  historic  preservation 
reviews  for  federally  licensed  or  assisted 
projects  encumbered  or  restricted  by  the 
easement. 

(ii)  Changes  in  highest  and  best  use. 
Easement  restrictions  may  be  reflected 
in  the  three  approaches  to  value  even 
without  a  change  in  highest  and  best 
use.  Under  the  Comparable  Sales 
approach  to  value,  a  well  informed 
purchaser  would  consider  the 
immediate  and  long  term  costs  of 
complying  with  the  easement  and  pay 
less  for  a  restricted  property  than  for 
otherwise  comparable  unrestricted 
properties.  Similarly,  the  Cost  and 
Income  approaches  may  indicate 
immediate  and  long  term  value 
impairment  attributable  to  the  easement. 
The  change  in  market  value  attributable 
to  an  easement  is  frequently  greater  on 
properties  in  those  agricultural. 


recreational,  residential,  or  commercial 
areas  that  are  experiencing  a  change  in 
highest  and  best  use.  Where  current  use 
is  commensurate  with  highest  and  best 
use,  an  easement  perpetually  limiting 
use  of  the  property  to  current  use  may 
have  nominal  value. 

(iii)  Apply  the  three  approaches  to 
value.  This  will  be  accomplished  as  set 
out  in  §  1922.207  of  this  subpart.  The 
appraiser  will  apply  the  Comparable 
^les.  Cost,  and  Income  approaches  as 
appropriate  to  estimate  the  value  of  the 
property  as  encumbered  or  restricted  by 
the  easement.  Comparable  properties 
used  would  be  subject  to  the  type  of 
easement  appraised.  Market 
abstractions,  market  analysis  as  well  as 
feasibility  analysis  should  be  made  part 
of  this  report.  The  three  approaches 
should  be  used  whenever  possible  to 
estimate  the  value  for  an  easement.  For 
each  method  not  used,  the  appraiser 
must  explain  why  the  omitt^  method 
is  not  applicable. 

(d)  Arriving  at  the  estimated  value  of 
the  easement.  The  Recommended 
Market  Value  of  the  property  arrived  at 
bom  the  After  valuation  is  subtracted 
bom  the  Before  valuation  to  arrive  at  the 
estimated  value  of  the  easement. 

(e)  Arriving  at  the  Recommended 
Market  Value  of  the  property  subject  to 
an  easement.  The  Recommended 
Market  Value  of  the  property  will  be  the 
Recommended  Market  Value  of  the 
property  arrived  at  bom  the  After 
valuation  approach. 

§§1922.210-1922.250  [Reserved] 

5.  7  CFR  chapter  XVIII  is  amended  by 
revising  the  numerals  “422-1”  to  read 
"1922-1”  in  the  following  places; 

a.  Part  1941,  subpart  A,  Exhibit  A, 
paragraph  B 

b.  Part  1943,  subpart  A,  §  1943.32  (a) 

c.  Part  1943,  subpart  B,  §  1943.82  (a) 

d.  Part  1944,  subpart  A,  §  1944.30  (a) 

e.  Part  1945,  subpart  C,  §§  19^i5.111  (b)  and 
§1945.120  (b)(5)(ii)(A) 

f.  Part  1945,  subpart  D,  §  1945.175  (c)(1) 

g.  Part  1951,  subpart  S,  §  1951.911  (a)(6)(ii) 

h.  Part  1955,  subpart  A,  Exhibit  G,  ftem  1 
and  Exhibit  G-1 ,  Item  1 

i.  Part  1965,  subpart  A7§  1965.27  (g)(5) 

6.  7  CFR  chapter  XVIII  is  amended  by 
revising  the  numerals  “422-2”  to  read 
1922-2”  in  the  following  places: 

a.  Part  1941,  subpart  A,  Exhibit  A, 
paragraph  B 

b.  Part  1943,  subpart  A,  §  1943.32  (a) 

c.  Part  1943,  subpart  B,  §  1943.82  (a) 

7.  7  CFR  chapter  XVIII  is  amended  by 
revising  the  numerals  “422-3”  to  read 
“1922-3”  in  the  following  places: 

a.  Part  1941,  subpart  A.  Exhibit  A, 
paragraph  B 

8.  7  CFR  chapter  XVIII  is  amended  by 
revising  the  numerals  “422-10”  to  read 


"1922-10”  in  Part  1941,  subpart  A, 
Exhibit  A,  paragraph  B. 

9.  7  CFR  chapter  XVIII  is  amended  by 
revising  the  words  “FmHA  422-1, 
“Appraisal  Report  (Farm  Tract)”  ”  to 
read  “FmHA'l922-l,  “Appraisal 
Report — Farm  Tract”  ”  in  the  following 
places: 

a.  Part  1965,  subpart  A,  §  1965.12(f) 

b.  Part  1980,  subpart  C,  §  1980.246(c)(5)(i) 

10.  7  CFR  chapter  XVIII  is  amended 
by  revising  the  words  “subpart  A  of  part 
1809  of  this  chapter  (FmHA  Instruction 
422.1)”  to  read  “subpart  E  of  part  1922 
of  this  chapter”  in  the  following  places: 

a.  Part  1943,  subpart  A,  §  1943.25(c)(2) 

b.  Part  1943,  subpart  B,  §  1943.75(c)(2) 

c.  Part  1944,  subpart  A,  §  1944.24(c)(2) 

d.  Part  1944,  subpart  D,  §  1944.169(a)(l)(i) 

e.  Part  1944,  subpart  ),  §  1944.463(d)(2) 

f.  Part  1951,  subpart  S,  §  1951.909(f)(1) 
(introductory  text) 

g.  Part  1951,  subpart  S,  §  1951.911(a)(6)(ii) 

h.  Part  1951,  subpart  S,  §  1951.91  l(a)(7)(ii) 

i.  Part  1955,  subpart  A,  §  1955.10(e) 
(introductory  text) 

j.  Part  1955,  subpart  B,  §  1955.66(h)(2) 

k.  Part  1955,  subpart  C, 

§  1955.103(definition  of  “Capitalization 
Value”) 

l.  Part  1955,  subpart  C,  §  1955.107(c) 

m.  Part  1965,  subpart  A,  §  196  5.12(d) 

n.  Part  1965,  subpart  A,  §  1965.13(d) 
(introductory  text) 

o.  Part  1965,  subpart  A,  §  1965.25(d)(1) 

p.  Part  1965,  subpart  A,  §  1965.26(a)(2) 

q.  Part  1965,  subpart  A,  §  1965.27(h)(1) 
(introductory  text) 

PART  1823— ASSOCIATION  LOANS 
AND  GRANTS— COMMUNITY 
FACILITIES,  DEVELOPMENT, 
CONSERVATION,  UTILIZATION 

Subpart  N — Loans  to  Indian  Tribes  and 
Tribal  Corporations 

11.  In  Exhibit  A,  paragraph  (2),  the 
words  “Form  FmHA  442-1:  Appraisal 
Report  (Farm  Tract)”  are  revised  to  read 
“Form  FmHA  1922-1:  Appraisal 
Report — Farm  Tract.” 

PART  1941— OPERATING  LOANS 

Subpart  A — Operating  Loan  Policies, 
Procedures,  and  Authorizations 

12.  The  authority  citation  for  part 
1941  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C  301;  7 
CFR  2.23  and  2.70. 

§1941.25  [Amended] 

13.  In  the  introductory  text  of 

§  1941.25(a),  the  words  “FmHA  422-1, 
“Appraisal  Report  (FARM  TRACT),”  ” 
are  revised  to  read  “FmHA  1922-1, 
“Appraisal  Report — Farm  Tract,”.” 

14.  In  Exhibit  A,  the  Table  at  the  end 
of  paragraph  B  is  revised  to  read  as 
follows; 
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Exhibit  A — Processing  Gvide — ^faisured 
Operating  Loans 
***** 

Application  Prooeasing 
***** 

B.  Field  Visit 

***** 


Form  No. 

Name 

440-13 

Report  o(  ien  search _ 

• 

440-21 

ApjxaisSl  of  rhattd  property  . 

• 

1922-1 

Appraise!  report-tarm  tract  .... 

* 

1922-2 

Supplemental  report-irriga' 
tion.  drainage,  levee,  and 
minerals. 

1922-3 

Map  of  property  . . . 

• 

1922-10 

Appraiser's  wod^^^eet-farm 
tract 

* 

2006-9  1 

Notice  of  visit  or  meeting _ 

e 

*  *  *  *  * 


PART  1944-HOUSING 

Subpart  D—Farm  Labor  Housing  Loan 
and  Grant  PoTicies,  Procedure  and 
Authorizations 

§1944.157  [Amended] 

15.  In  §  1944.157{aM7)(m).  the  words 
"subpart  A  of  part  1809  (FmHA 
Instruction  422. IT*  are  revised  to  read 
“subpart  E.** 

PART  1945— EMERGENCY 

Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Aulhorizabons 

§1945.169  [Ameode^ 

16.  In  §4S.169(aKlMiul.  the  words 
“FrnHA  422-1.  “Appraisal  Report  (Farm 


Tract)”  ’*  are  revised  to  read  “FmHA 
1922-1,  “Appraisal  Report — ^Farm 
Tract”.” 

§1945.175  (Amended] 

17.  In  the  introductory  text  of 

§  1945.175(c)(2).  the  words  “FmHA 
Instniction  422.1  (available  in  any 
FmHA  office)"  are  revised  to  read 
“subpart  E  of  part  1922  of  this  chapter.” 

PART  1951— SERVICING  AND 
COLLECTIONS 

Subpart  S — Farmer  Program  Account 
Servicing  Policies 

§1951.909  (Atnendetg 

18.  In  §  1951.909(i)(3)(iii).  the  words 
“subpart  A  of  part  1809  of  this  chapter 
(FmHA  Instruction  422.1,  available  in 
any  FmHA  office)  for  real  estate  and 
Form  FmHA  422.1”  are  revised  to  read 
“subpart  E  of  part  1922  of  this  chapter 
for  r^  estate  and  Form  FmHA  440-21.” 

19.  In  §  1951.909(iK4)(ii).  the  words 
“FmHA  Instruction  422.1”  are  revised 
to  read  “subpart  E  of  part  1922  of  this 
chapter.” 

§1961.910  lARMndetq 

20.  In  §  1951.910(a)(1).  the  words 
“subpart  A  of  part  1809  of  this  chapter 
(FmHA  Instruction  422.1,  available  in 
any  FmHA  office)”  are  revised  to  read 
“subpait  E  of  part  1922  of  this  diapter.” 

§1051.911  [Amended] 

21.  In  §1951.911(a)(7Kii),  the  words 
“FmHA  422.1”  are  revis^  to  read 
“FmHA  1922-1.” 


Exhibit  F — [Amended] 

22.  In  Part  1951,  Exhibit  F,  attachment 
3.  in  paragraph  V.  the  words  “subpart  A 
of  part  1809  of  this  chapter  (FmHA 
Instruction  422.1  available  in  any 
FmHA  office)”  are  revised  to  read 
“subpart  E  of  part  1922  of  this  chapter.” 

PART  1965— REAL  PROPERTY 

Subpart  A — Servicing  of  Real  Estate 
Security  for  Fanner  Program  Loans 
and  Certain  Note^nly  Cases 

§1965.12  [Amendetq 

23.  Section  1965.12  is  amended  in 
paragraph  (d)  by  revising  the  words 
“subpart  A  of  1809  of  this  chapter 
(FmHA  Instruction  422.1  available  in 
any  FmHA  office)”  are  revised  to  read 
“subpart  E  of  part  1922  of  this  chapter.” 

24.  Section  1965.12  is  amended  in 
paragraph  (d)  by  revising  the  words 
“subpart  A  of  part  1809  of  this  chapter 
(FmHA  Instruction  422.1,  Exhibit  A 
available  in  any  FmHA  office)"  to  read 
“subpart  E  of  part  1922  of  this  chapter”; 
and  in  paragraph  (g)  by  revising  the 
words  “§  1965.34(f)”  to  read 
“§1965.34”. 

PART  1980— GENERAL 

Sdbpart  6 — Farmer  Program  Loans 

25.  Exhibit  C  of  sul^iart  B  is  revised 
to  read  as  follows: 


Exhibit  C  of  Subpart  B— Application  Pfocessing  fcw  Guaranteed  Farmer  Program  Loans 


FmHA  Form  No. 

Title 

Requremeni 

Exhibit  D  Attachment  1  _ 

Request  for  Interest  Assistarx^e  ....  _  _ 

1980-6,  Exhibit  D. 

Exhibit  D  Attachment  2 . . — 

Interest  Assistance  VWxksheet/Needs  Test 

1980-B,  Exhibit  O. 

1910-6  (optionsp  . . . 

Commercial  Credit  Report _ 

Evidence  Required  of  Entity.  Applicants  Organization 
Request  for  Verification  of  Empfoymertt . . 

1980-B,  §1960.113(8X3). 

1 986-6,  §1980.1 13{aX11). 

1980-6,  §1980.1 13(aX2). 

Optional  at  ths  point  in  processng,  may  be  used  to 
supplement  Creofit  Report. 

1980-B,  §1980.113(at^. 

1980- A,  §19aa40.  See  also  §§1980.42.  1960.43, 

440-13  (op8onal)  . . 

ddO-.'t?  ^npHnnal)  . 

Report  of  Lien  Search - 

Request  for  Statement  of  Debts  and  Coflatera] 

1940-22  (ieqiOTer^ . . 

Environmental  Checkfist  tor  Categorical  Exclusions  .. 

1980-25  (requifBd  form)  . 

Leases  and/or  Contracts  (Evidence  of  Ownership) _ 

Farmer  Programs  Application  and  the  following  at- 

1980.44. 

1980-6,  §  196ai  13(aK4}. 

1980-B,  §  1980.1 13(a)t1)- 

431-2  . . 

tachments: 

Farm  and  Home  Plan,  or  Projeded  Plan  of  Op- ' 

1980-B,  §198ai  13(2^. 

{ 

i 

1922-1  . -  _  _ _ 

eration  and  Cash  Row  SMement,  sobstarv 
bated  by  readily  availMde  production  and  fi¬ 
nancial  history.  i 

Applicable  drawings  and  specifications _ 

Appraisal  Report— Farm  Tract  or  any  form  meeting 

/^iprai^l/ZIppraiser  requirements  are  odfmed  m 

44<>-21 _ ^ 

USPAP.  j 

Appraisal  of  Chattel  Property  _  _ 

FmHA  1980-B.  §196ai13(a)m. 

Do. 
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Exhibit  C  of  Subpart  B— Application  Processing  for  Guaranteed  Farmer  Program  Loans— Continued 

FmHA  Form  No. 

Title 

Requirement 

Loan  Agreement  . 

1980-B,  §1980.1 13(a)(6)  paragraph  VII  of  Form 

FmHA  449-35,  “Lender’s  Agreement”  or  para¬ 
graph  VII  of  Forni  FmHA  1980-38,  “Lenders 
Agreement  (Line  of  Credit)”. 

Lender  plan  for  servicing  the  loan  and  providing 
management  assistance  to  the  borrower. 

1980-B.  §1980.1 13(a)(9). 

1980-24 . 

Request  Interest  Assistance/Interest  Rate  Buydown/ 
Subsidy  Payment  to  Guaranteed  Loan  Lender. 

1980-B:  §1980.1 10(b);  Exhibit  D.  Exhibit  E. 

1940-3  . 

Request  for  Obligation  of  Funds — Guaranteed  Loans 

1980-A:  §  1980.83(b):  1980-B:  §1980.115  Adminis¬ 
trative  A.I.,  Exhibit  D,  Exhibit  E. 

Dated:  August  10, 1993. 

Bob  Nash, 

Undersecretary  for  Small  Community  and 
Rural  Development. 

(FR  Doc.  93-20369  Filed  8-24-93;  8:45  am) 
BI  LUNG  CODE  341O-07-U 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 

23  CFR  Part  1215 

RIN  2127-AE50 

[Docket  No.  92-40  Notice  2] 

Use  of  Safety  Beits  and  Motorcycle 
Helmets;  Compliance  and  Transfer*of> 
Funds  Procedures 

AGENCIES:  National  Highway  Tra^c 
Safety  Administration  (NHTSA), 

Federal  Highway  Administration 
(FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  the 
penalty  provisions  contained  in  section 
153  of  title  23,  United  States  Code,  as 
enacted  by  section  1031  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  Section  153 
provides  that  a  State  that  fails  to  adopt 
and  put  into  effect  motorcycle  helmet 
and  safety  belt  use  laws  before  October 
1, 1993  is  subject  to  having  the 
Secretary  of  Transportation  transfer 
funds  apportioned  under  the  State’s 
Federal-aid  highway  programs  to  its 
apportionment  under  the  section  402 
hi^way  safety  program.  This  rule  sets 
forth  the  criteria  to  be  use  to  determine 
a  State’s  compliance  with  the  Act  and 
the  mechanism  by  which  NHTSA  and 
FHWA  (the  Agencies)  will  inform  States 
of  their  compliance  status. 

EFFECTIVE  DATE:  September  24. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Butler,  Office  of  Regional 
Operations,  room  5238,  NHTSA,  400 


Seventh  Street  SW.,  Washington,  DC 
20590 (202-366-2674) or  John 
Donaldson,  Office  of  the  Chief  Counsel, 
room  5219,  NHTSA,  400  Seventh  Street 
SW.,  Washington,  DC  20590  (202-366- 
1834).  Also,  Mila  Plosky,  Office  of 
Highway  Safety,  room  3407,  FHWA,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (202-366-6902)  or  Wilbert 
Baccus,  Office  of  Chief  Counsel,  room 
4230,  FHWA.  400  Seventh  Street  SW.. 
Washington.  DC  20590  (202-366-0780). 

SUPPLEMENTARY  INFORMATION: 

Background 

Wearing  safety  belts  and  motorcycle 
helmets  are  two  of  the  most  effective 
actions  the  motoring  public  can  take  to 
reduce  the  incidence  of  death  and 
serious  injury  from  highway  crashes. 
Section  1031  of  the  Intermc^al  Surface 
Transportation  Efficiency  Act  of  1991 
(Pub.  L.  102-240)  (the  Act)  adds  a  new 
section  153  to  title  23  of  the  United 
States  Code  which  authorizes  a  three 
year  incentive  grant  program  designed 
to  promote  the  passage  of.  and 
compliance  with,  motorcycle  helmet 
and  safety  belt  laws.  To  be  eligible  for 
funding  under  the  Act  in  the  first  year, 
a  State  must  have  in  effect  both  a  law 
requiring  all  individuals  on  a  motor 
cycle  to  wear  helmets  and  a  law 
requiring  individuals  in  the  front  seat  of 
passenger  vehicles  to  wear  safety  belts 
(or  be  secured  in  child  passenger  safety 
systems). 

Continued  eligibility  for  the  grants  is 
conditioned  upon  meeting  specific 
compliance  rates.  To  be  eligible  in  the 
second  year  a  State  must  achieve  at  least 
75  percent  compliance  with  its 
motorcycle  helmet  law  and  50  percent 
compliance  with  its  safety  belt  law.  For 
the  third  year,  a  State  must  achieve  at 
least  85  percent  compliance  with  its 
motorcycle  helmet  law  and  70  percent 
compliance  with  its  safety  belt  law. 

If  a  State  fails  to  adopt  and  put  into 
effect  motorcycle  helmet  and  safety  belt 
laws  before  the  first  day  of  fiscal  year 
(FY)  1994  (October  1, 1993),  section 
153(h)  directs  the  Secretary  of 


Transportation  to  transfer  funds  from 
the  State’s  Federal-aid  highway 
programs  under  each  subsections  104 
(b)(1),  (b)(2).  and  (b)(3)  of  title  23. 

United  States  Code,  to  the  State’s 
highway  safety  program  under  section 
402  of  that  title.  The  transfer  will  take 
place  in  the  fiscal  year  succeeding  the 
year  in  which  the  State  is  in  non- 
compliance.  A  State  not  in  compliance 
throughout  FY  1994  will  experience  a 
transfer  of  IV2  percent  of  its  Federal 
highway  construction  funds  for  FY 
1995.  For  non-compliance  in  FY  1995 
and  beyond,  the  transfer  will  rise  to  3 
percent  for  FY  1996  and  thereafter.  Any 
obligation  limitation  applicable  to  the 
transferred  Federal-aid  highway  funds 
prior  to  transfer  will  apply, 
proportionately,  to  those  funds  after 
transfer. 

The  transferred  funds  may  be  used  for 
projects  in  any  402  program  area 
approved  in  the  State’s  Highway  Safety 
Plan,  without  Federal  earmarking  of  any 
amounts  or  percentages  for  specific 
program  activities.  In  accordance  with 
section  153,  the  Federal  share  of  the  cost 
of  any  project  carried  out  under  section 
402  with  the  transferred  funds  will  be 
100  percent. 

Proposed  Compliance  Criteria 

To  regulate  the  transfer  process  for  FY 
1995  and  later  years,  the  Agencies 
published  a  joint  notice  of  proposed 
rulemaking  (NPRM)  (58  FR  4622)  on 
January  15, 1993.  The  NPRM  proposed 
to  apply  criteria  derived  ftxim  those  that 
the  agency  employed  in  awarding 
incentive  grants  for  FY  1992.  A  State 
that  qualified  for  an  incentive  grant  for 
FY  1992  would  be  considered  in 
compliance  for  transfer  purposes  and 
any  State  not  meeting  those  criteria  on 
October  1, 1993,  would  be  in  non- 
compliance  and  subject  to  the  transfer. 

The  law  provides  that,  in  order  to 
avoid  the  transfer  of  funds,  a  State  must 
have  in  effect  by  October  1, 1993  a  law 
which  makes  unlawful  throughout  the 
State  the  operation  of  a  motorcycle  if 
any  individual  on  the  motorcycle  is  not 
wearing  a  motorcycle  helmet  and  a  law 
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which  makes  unlawful  throughout  the 
State  the  operation  of  a  passenger 
vehicle  whenever  an  individual  in  a 
front  seat  of  the  vehicle  fother  than  a 
child  who  is  secured  in  a  child  restraint 
system)  does  not  have  a  safety  belt 
properly  fastened  about  the  individual's 
body. 

S^tion  153(i)  contains  the  followii^ 
definitions; 

Motoivycie  means  a  motor  v^icle 
which  is  designed  to  travel  on  not  more 
than  3  wheels  in  contact  with  the 
surface; 

Motor  vehicle  means  any  vehicle 
driven  or  drawn  by  mechanical  power 
manufactured  primarily  for  use  on 
public  highways,  except  any  v^ide 
operated  exclusively  on  a  rail  or  rails; 

Passen^  vehicie  means  a  motor 
vehicle  wrhich  is  designed  fm* 
transporting  10  individuals  or  less, 
including  the  driver,  except  that  such 
term  does  not  include  a  vehicle  vidtich 
is  constructed  on  a  truck  chassis,  a 
motorcycle,  a  trails,  or  any  motor 
vehicle  which  is  not  required  on  the 
date  of  the  enactment  of  this  section 
under  a  Federal  Motor  Vehicle  Safety 
Standard  to  be  equipped  with  a  belt 
sy^ran; 

^  Safety  beh  means:  (a)  With  respect  to 
open-body  passenger  vehicles, 
including  convertible,  an  oocuptant 
restraint  system  consisting  of  a  lap  belt 
or  a  lap  belt  with  a  detach^le  sh^lder 
belt;  and  (b)  with  respect  to  oth^ 
passenger  vehicles,  an  occupant 
retrain!  system  conristing  of  integrated 
lap  shoulder  belts. 

Except  for  children  in  child  restraint 
systems,  the  statute  does  not  provide  for 
any  exemptions  from  application. 
However,  the  Agencies  acknowledged  in 
the  NPRM  that  all  States  have 
exemptions  written  into  one  or  both  of 
their  motorcycle  helmet  and  safety  bek 
laws.  The  Agencies  stated  that  Congress' 
intent  to  aid  States  in  efforts  to 

achieve  higher  safety  belt  arvd 
motorcycle  helmet  use  and  to  enact  and 
maintain  use  laws  would  not  be  served 
by  reading  the  statute  so  literally  as  to 
impose  a  penalty  upon  all  States  whose 
laws  contain  any  exemptions.  On  the 
other  hand,  some  exemptions  are  either 
incompatible  with  the  language  of  the 
statute  or  would  so  undermine  the 
safety  considerations  underlying  the 
statute  that  States  whose  laws  contain 
such  exemptions  should  be  subject  to 
thepenakies contained  in  the  Act. 

Tne  Agencies  reviewed  existing  State 
safety  belt  laws  and  proposed  in  the 
NPRM  to  peimU  exemptions  covering 
persons  with  medical  excuses;  postal, 
utility  and  other  commercial  drivers 
who  make  frequent  stops  in  the  course 
of  their  business;  emergency  vehicle 


operators  and  passengers;  prersons  riding 
in  positions  not  equipped  with  safety 
belts;  persons  in  public  and  livery 
conveyances;  persons  riding  in  parade 
vehicles;  persons  in  the  custody  of 
police;  persons  in  vehicles  not  required 
to  have  shoulder  belts  in  front,  and 
passengers  of  certain  larger,  heavier 
vehicles.  The  Agencies  also  proposed  to 
permit  exemptions  from  motorcycle 
helmet  laws,  such  as  for  riders  in 
enclosed  cabs.  The  Agencies  explained 
that  these  exemptions  would  apply  in 
situations  of  very  low  risk  or  where 
exigent  justifications  exist. 

The  Agencies  proposed  to  consider 
the  following  exem^ons  incompatible 
with  the  statute: 

1.  Motorcycle  helmet  laws  of  less  than 
universal  application,  such  as  laws 
which  apply  only  to  minors  or 
novice  motorcycle  operators: 

2.  Safety  beh  laws  which  exempt 
vehicles  equipped  with  air  bags. 

The  agency  reasoned  that  a 
motorcycle  helmet  law  exempting  a 
significant  percentage  of  riders  from  its 
coverage  is  wholly  iiKxmsiStent  with  the 
statute,  and  would  result  in  large 
numbers  of  riders  being  exposed  to 
serious  risk.  Similarly,  a  law  exempting 
persons  in  vehicles  equipped  with  air 
bags  would  leave  large  numbers  of 
persons  at  risk  in  side  impact  and 
rollover  crashes — crashes  for  which  air 
bags  provide  little  or  no  protection — and 
would  diminish  occupant  protection 
.  even  in  frontal  crashes. 

The  Agencies  further  proposed  that 
any  State  considering  an  exemption 
otter  than  one  identified  as  acceptable 
should  anticipate  that  the  agency  would 
review  the  exemption  in  accordance 
with  these  principles.  As  an  example  of 
an  unaccefrtable  exemption,  the 
Agencies  described  a  provision  calling 
for  secondary  enforcement  of  a 
motorcycle  helmet  law.  Under  such  a 
system,  a  rider  may  not  be  cited  for 
failure  to  wear  a  helmet  unless  stopped 
by  a  law  enforcement  officer  for  another 
reason.  The  Agencies  states  that  they 
would  txrnsider  a  State  helmet  law  with 
only  secondary  enforcement  provisions 
non-complying  because  it  is  likely  that 
helmet  use  in  a  jurisdiction  with  such 
a  law  would  be  significantly  lower  than 
that  typical  in  a  State  with  a  primary 
enforcement  law. 

Notification  of  Compliance 

The  Agencies  proposed  to  notify  all 
States  of  initial  assessments  of 
compliance  with  section  153  for  FY 
1994  by  September  30. 1993.  Each  State 
initially  found  not  to  comply  '.vould 
have  an  opportunity  to  rebut  this  initial 
determination.  The  Agencies  would 


notify  all  States  by  January  31, 1994  of 
their  final  determinations  of  compliance 
or  non-complianoe  with  section  153  for 
FY  1994. 

For  FY  1995  and  beyond,  the 
Agencies  proposed  to  notify  States  of 
initial  assessments  of  txnnpHance  by 
September  15  of  the  fiscal  year  prior  to 
the  fiscal  year  for  which  compliance 
was  being  assessed.  Each  State  initially 
found  not  to  comply  would  have  an 
opportunity  to  rebut  this  initial 
determination.  The  Agencies  would 
notify  all  States  by  October  10  of  the 
fiscal  year  for  which  compliance  was 
being  assessed  of  its  final 
determinations  of  compliance  or  non- 
compliance  with  section  153  for  that 
fiscal  year. 

None  of  the  commenters  to  the  NPRM 
questioned  the  Agencies’  proposed 
procedures  for  infonning  the  States  of 
their  compliance  status.  However,  in 
order  to  simplify  the  Federal 
notification  procedures,  the  Agencies 
have  made  some  changes.  These 
changes  are  for  the  administrative 
convenience  of  the  Agencies,  and  will 
not  result  in  any  additional  burden  to 
the  States. 

For  FY  1994,  the  States  will  continue 
to  be  notified  of  initial  assessments  of 
compliance  and  have  the  opportunity  to 
contest  neg^ive  initial  determinations, 
in  accordance  with  the  procedures  and 
the  timeframes  set  forth  in  the  NPRM. 
However,  notification  of  final 
compliance  status  will  be  provided  only 
to  those  States  initially  found  to  be  in 
non-compliance.  Those  States  initially 
found  to  be  in  compliance  will  receive 
no  additional  notice,  and  may  rely  on 
the  initial  notice  as  a  final 
determination.  For  FY  1995  and  beyoml. 
the  relevant  information  will  be 
provided  through  the  various  notices  of 
apportionment  required  under  section 
104(e)  of  title  23,  United  States  Code. 
This  process  has  been  used  successfally 
in  regulations  implementing  the 
National  Minimum  Drinking  Age  Law 
(23  U.S.C.  156),  which  is  struclured 
similarly  to  section  153. 

Discussion  of  Comments 

The  Agencies  received  responses  to 
the  NPRM  from  advocacy  organizations 
and  associations.  State  government 
agencies,  members  of  Congress,  and 
individuals.  Commenters  focused  on  the 
differences  between  safety  belt  laws  and 
helmet  laws,  the  impacts  on  the  “rights** 
of  States  and  individuals,  and  the 
desirability  of  various  exemptions.  The 
discussion  of  comments  is  organized 
under  topic  headings  below. 
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Differing  Treatment  of  Safety  Belt  and 
Motorcycle  Helmet  Laws 

In  the  NPRM,  the  Agencies  proposed, 
consistent  with  the  grant  application 
procedures  distributed  to  the  States,  that 
a  State  motorcycle  helmet  law  with  only 
secondary  enforcement  provisions 
would  not  comply  with  the 
requirements  of  section  153.  In  contrast, 
the  Agencies  have  previously  accepted 
safety  belt  laws  with  secondary 
enforcement  provisions,  when 
evaluating  State  laws  for  compliance 
with  the  requirements  of  section  153. 
Many  commenters  criticized  this 
difference  in  enforcement  approach. 

Several  commenters  argued  that  the 
statutory  language  does  not  support 
such  a  different  treatment.  Others 
questioned  why  the  Agencies’  argument 
that  a  primary  enforcement  law  for 
helmets  would  be  more  effective  than  a 
secondary  enforcement  law  could  not  be 
applied  equally  to  safety  belts.  One 
commenter  argued  that  the  assumption 
of  lower  helmet  use  under  a  secondary 
enforcement  law  was  purely 
speculative,  since  no  such  laws  exist  on 
which  to  base  that  assumption. 

Many  commenters  complained  that 
requiring  a  primary  enforcement 
approach  for  helmet  laws,  but  not  for 
safety  belt  laws,  unfairly  discriminates 
against  motorcycle  riders.  Citing  1990 
statistics  from  NHTSA’s  Fatal  Accident 
Reporting  System,  some  of  these 
commenters  stated  that  there  were  15 
times  more  fatal  crashes  involving 
passenger  cars  and  light  trucks  than 
those  involving  motorcycles.  Relying  on 
these  statistics,  they  argued  that 
maintaining  the  primary/secondary 
enforcement  distinction  between  the 
two  laws  “ignores  the  true  traffic  fatality 
problem  as  shown  by  the  statistics.” 
Moreover,  they  pointed  out  that  safety 
belts,  for  which  the  Agencies  allow  a 
less  stringent  standard  of  enforcement, 
offer  a  greater  degree  of  protection 
(head,  chest,  abdomen,  and  extremities) 
than  do  helmets  (head  only). 

The  commenters  varied  in  their 
proposed  solution,  some  urging  that 
secondary  enforcement  provisions  be 
acceptable  for  both  laws,  others  seeking 
a  uniform  primary  enforcement 
standard,  and  still  others  supporting  the 
agencies’  proposal  in  the  NPRM.  A  few 
commenters  were  fundamentally 
opposed  to  the  requirements  and  any 
accompanying  enforcement  provisions. 
One  commenter  supporting  primary 
enforcement  for  both  laws  argued,  with 
respect  to  helmet  laws  in  particular,  that 
there  was  no  rationale  for  a  secondary 
enforcement  provision,  because 
compliance  with  the  law  is  visually 


apparent  without  the  need  for 
investigative  activity. 

Another  commenter  disagreed.with 
any  requirement  for  safety  belt  use, 
regardless  of  the  enforcement  level, 
arguing  that  buckling  up  has  not 
decreased  the  absolute  number  of  deaths 
and  injuries,  but  merely  shifted  the 
distribution  from  the  non-belted  to  the 
belted  population.  Still  another 
commenter  stated  that  driver  and  rider 
education  concerning  vehicle  control 
and  alcohol  and  drug  use  is  more 
important  to  achieving  highway  safety 
gains  than  are  safety  belt  and  helmet 
laws. 

The  authors  of  section  153, 
Representative  Jim  Cooper  and  Senator 
John  Chafee,  pointed  out  that  prior  to 
the  existence  of  section  153  both 
primary  and  secondary  enforcement 
safety  belt  laws  existed,  and  each  of 
these  had  a  proven  record  of  increasing 
safety  belt  use.  However,  there  was  no 
record  to  demonstrate  the  effectiveness 
of  secondary  enforcement  helmet  laws, 
as  no  State  had  passed  such  a  law.  In 
support  of  the  Agencies’  proposal,  they 
argued  that  the  intent  of  the  legislation 
was  to  require  each  State  to  pass  a 
universal  motorcycle  helmet  law  that  is 
enforced  under  all  circumstances  and 
that,  in  their  view,  secondary 
enforcement  provisions  would  be  as 
ineffective  as  age  specific  laws  in 
attaining  this  goal. 

The  Agencies  have  carefully 
considered  each  of  these  comments  in 
light  of  the  statutory  provision  and  the 
circumstances  surrounding  its 
enactment.  In  drafting  section  153, 
Congress  was  guided  by  existing  State 
safety  belt  and  helmet  laws.  Helmet 
laws  were  on  the  books  long  before  the 
first  safety  belt  law,  and  all  existing 
helmet  laws  are  primary.  They  are 
readily  enforceable  since  helmet  use  is 
easily  observed  without  the  need  to  stop 
the  vehicle.  Conversely,  States  evolved 
the  concept  of  secondary  enforcement 
for  safety  belt  laws  because  belt  use  is 
not  easily  observed  from  outside  the 
vehicle.  Lawmakers  were  concerned 
that,  in  enforcing  primary  safety  belt 
laws,  police  would  make  too  many 
“false”  stops.  In  short,  the  reasons 
underlying  the  choice  of  enforcement 
mechanism  have  historically  been 
different  for  the  two  laws,  and  should 
not  be  ignored. 

Helmet  use  in  States  that  currently 
have  universal  laws  (all  are  primary 
enforcement  laws)  is  at  the  95  to  100 
percent  level.  There  is  precedent, 
however,  that  a  weakening  of  Federal 
requirements  could  reduce  this  usage.  In 
1975,  47  States  and  the  District  of 
Columbia  had  passed  primary 
enforcement  laws  requiring  every  rider 


to  wear  a  helmet.  With  the  1976  removal 
of  Federal  sanction  authority  for  Slates’ 
failure  to  adopt  highway  safety 
standards  (including  motorcycle  safety), 
28  States  weakened  (e.g.,  by  introducing 
age-specificilimitations)  or  repealed 
their  motorcycle  helmet  laws  between 
1976  and  1980.  Comparing  1980  to  1975 
(the  year  before  repeals  began), 
motorcycle  fatalities  increased  61 
percent  while  motorcycle  registrations 
increased  only  15  percent. 

Based  on  past  precedent,  the  Agencies 
are  concerned  that  the  acceptance  of 
secondary  enforcement  helmet  laws 
would  result  in  a  reduction  in  safety, 
compared  to  what  could  be  achieved 
with  primary  enforcement  helmet  laws. 
We  agree  with  Representative  Cooper 
and  Senator  Chafee  that  the  difference 
between  primary  and  secondary 
enforcement  helmet  laws  would  likely 
be  measurable  in  numbers  of  helmets 
worn,  and  consequently  in  deaths, 
injuries,  and  health  care  costs.  To 
reiterate  a  point  made  in  the  NPRM, 
every  percentage  point  in  lost  helmet 
■usage  represents  riders  who  will  be  at 
greater  risk  of  fatal  or  serious  injury. 

The  comment  that  there  were  15  times 
(the  correct  figure,  based  on  1990  data  - 
from  the  Fatal  Accident  Reporting 
System,  is  actually  11  times)  more  fatal 
crashes  involving  cars  and  light  trucks 
than  those  involving  motorcycles  in 
1990  needs  to  be  placed  in  perspective. 
This  disparity  follows  naturally  from 
the  fact  that  there  are  many  more  cars 
and  light  trucks  on  the  road  than  there 
are  motorcycles.  Motorcycles  make  up 
only  2  percent  of  all  registered  vehicles 
in  the  United  States  and  account  for 
only  0.5  percent  of  all  vehicles  miles 
traveled.  However,  per  vehicle  mile 
traveled,  motorcyclists  are  about  20 
times  more  likely  to  die  in  a  motor 
vehicle  crash  than  are  passenger  car 
occupants.  ' 

Moreover,  though  motorcyclists  were 
involved  in  only  1  percent  of  all  police- 
reported  motor  vehicle  crashes  in  1991, 
they  accounted  for  8  percent  of  all 
occupant  fatalities  and  almost  7  percent 
of  total  traffic  fatalities.  Clearly,  riding 
a  motorcycle  is  a  very  high  risk  form  of 
transportation  in  the  normal  traffic 
environment,  and  it  is  even  more  risky 
without  a  helmet.  NHTSA  estimates  that 
an  unhelmeted  motorcyclist  is  40 
percent  more  likely  to  incur  a  fatal  head 
injury  and  15  percent  more  likely  to 
incur  a  non-fatal  head  injury  than  a 
helmeted  motorcyfclist  when  involved  in 
a  crash. 

In  light  of  the  overwhelmingly 
disproportionate  involvement  of 
motorcycle  riders  in  fatal  crashes,  as 
compared  to  occupants  of  other  motor 
vehicles,  the  Agencies  do  not  believe 
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that  requiring  helmet  laws  to  be  primary 
enforcement  laws,  while  accepting 
secondary  enforcement  provisions  for 
safety  belt  laws,  unfairly  discriminates 
against  motorcyclists.  Moreover,  given 
past  precedent,  the  Agencies  are 
concerned  that  secondary  enforcement 
helmet  laws  will  result  in  substantially 
reduced  compliance  from  that  which 
could  be  achieved  with  primary 
enforcement  helmet  laws.  Consequently, 
the  Agencies  will  not  accept  secondary 
compliance  helmet  laws  as  complying 
with  section  153.  The  comment 
regarding  the  relative  degree  of 
protection  offered  by  safety  bells,  as 
compared  to  motorcycle  helmets,  is 
irrelevant  to  this  determination,  as  the 
two  safety  devices  are  unique  to  the 
vehicles  in  which  they  are  employed. 

The  argument  that  safety  belt  use  has 
merely  shifted  deaths  and  injuries  from 
the  non-belted  to  the  belted  population 
obscures  the  lifesaving  record  of  safety 
belts.  Such  a  shift  is  to  be  expected  as 
more  people  buckle  up.  Indeed,  if  100 
percent  of  motorists  wore  safety  belts, 
100  percent  of  the  observed  fatalities 
would  consist  of  belted  victims. 
However,  the  important  point  is  that 
there  has  been  a  consistent  correlation 
between  safety  belt  use  and  lives  saved 
or  serious  injuries  avoided.  Numerous 
research  studies  confirm  that  lap  and 
shoulder  safety  belts  woni  by  front  seat 
passenger  car  occupants  reduce  the  risk 
of  fatal  injury  by  45  percent  and  the  risk 
of  moderate  to  critical  injuries  by  50 
percent. 

The  Agencies  agree  with  the  comment 
that  driver  and  rider  education  can  have 
an  important  role  in  reducing  crashes 
and  injuries.  Indeed,  motorist  education 
programs  have  always  played  an 
important  role  in  achieving  NHTSA's 
mission.  However,  the  purpose  of  this 
rule  is  to  implement  those  provisions  of 
section  153  concerning  the  adoption  of 
safety  belts  and  motorcycle  helmet  laws. 
The  States  are  free  to  pursue  education 
programs  in  further  achievement  of 
traffic  safety  objectives,  and  may  even 
do  so  under  the  incentive  grant 
provisions  of  section  153. 

States’  Rights  and  Individual  Freedom 

Several  commenters  argued, 
variously,  that  the  proposed  provisions 
interfere  with  the  Slates’  right  to 
determine  the  best  laws  for  their 
citizenry,  trample  on  individuals' 
freedom  of  choice  or  privacy  interests, 
overreach  Congressional  intent,  or 
impose  an  unreasonable  mandate  on 
State  legislatures. 

There  is  little  question  that  safety 
laws  impose  some  degree  of  control  on 
the  lives  of  individuals,  because  they 
require  actions  that  some  people  do  not 


take  voluntarily.  Nevertheless,  the 
legitimacy  of  most  traffic  laws  (e.g., 
driving  on  the  right  side  of  the  road, 
speed  limits,  traffic  signals)  is  readily 
accepted,  because  we  recognize  that 
failure  to  obey  these  laws  results  in 
serious  risks  to  ourselves  and  to  others. 
Similar  risks  exist  when  individuals  fail 
to  buckle  up  or  w'ear  motorcycle 
helmets,  becau.se  traffic  crashes  have 
many  victims — family,  friends, 
employers,  and  taxpayers — all  of  whom 
hear  some  measure  of  the  human  and 
economic  cost. 

Arguments  concerning  individual 
freedom  or  States’  rights  fail  to 
recognize  the  tremendous  costs  to 
society  and  to  the  nation  associated 
with  the  carnage  on  our  highways. 
Motor  vehicle  crashes  cost  society  more 
than  $137  billion  each  year,  and  are  the 
leading  cau.se  of  death  for  persons  aged 
6  to  33. 

In  1992,  alone,  21,366  people  died  in 
passenger  cars  and  2,394  people  died 
riding  motorcycles.  Many  of  these 
deaths  might  have  been  prevented,  had 
the  victims  been  belted  or  helmeted. 
Congress  recognized  this  terrible  toll 
when  it  enacted  section  153.  Indeed,  in 
the  broader  context,  the  effect  of  traffic 
safety  laws  is  to  help  individuals 
achieve  the  freedom  to  pursue  greater 
challenges  and  liberties. 

The  courts  have  consistently 
recognized  that  safety  belt  and  helmet 
laws  do  not  violate  the  right  to  privacy 
and  other  due  process  provisions  of 
Federal  or  State  constitutions,  and  are  a 
proper  exercise  of  police  power  because 
of  the  public  interest  involved.  For 
example,  in  affirming  the 
constitutionality  of  Iowa’s  safety  belt 
law.  the  Iowa  Supreme  Court  stated: 

We  fail  to  see  how  Hartog’s  claimed  right 
to  decide  whether  to  buckle  up  resembles 
those  liberty  interests  the  Supreme  Court  has 
explicitly  recognized  to  be  part  of  the  right 
of  privacy  implicit  in  the  due  process  clause 
of  the  fourteenth  amendment.  Granted. 
Iowa’s  seat  belt  law  does  restrict  Hartog’s 
freedom  of  choice  and,  in  that  sense,  does 
affect  his  interest  in  liberty.  The  law, 
however,  does  not  regulate  those  intimate 
decisions  relating  to  marriage,  procreation, 
child  rearing,  education  or  family  that  have 
heretofore  been  recognized  as  deserving  the 
heightened  constitutional  protection. 

State  V.  Hartog,  440  N.W.2d  852,  855  (1989). 

In  addition,  studies  have  shown  that 
society  pays  when  people  crash,  and 
societal  costs  are  greater  when 
individuals  are  unprotected.  The 
CJeneral  Accounting  Office.,  in  a  1991 
report  reviewing  a  broad  array  of 
published  and  unpublished 
effectiveness  studies  on  helmets  and 
helmet  laws,  highlighted  the  societal 
costs  implicated,  stating  that: 


The  additional  deaths  and  serious  head 
injuries  resulting  from  the  nonuse  of  helmets 
impose  a  substantial  cost  burden  on  society. 
Society  bears  direct  costs  related  to  the 
treatment  and  rehabilitation  of  accident 
victims  and  indirect  costs  consisting 
primarily  of  lost  or  reduced  productivity.  The 
studies  we  evaluated  showed  that 
nonhelmeted  riders  were  more  extensive 
users  of  medical  services  and  long-tenn  care, 
and  were  more  likely  to  die  or  lose  earning 
capacity  through  disability.  In  one  sense,  the 
care  of  accident  victims  represents  a  claim  on 
society’s  resources  regardless  of  how 
payment  is  made.  The  studies  we  evaluated 
also  indicated,  however,  that  much  of  the 
actual  payment  for  care  is  made  by  society 
through  tax-supported  programs  or  insurance; 
premiums. 

In  light  of  the  broad  societal  interests 
at  stake,  and  the  minimal  impacts  on  the 
rights  of  States  or  individuals,  the 
Agencies  do  not  believe  that  the 
requirements  related  to  acceptable 
safety  belt  or  helmet  laws  impose  an 
unreasonable  burden  or  are  otherwise 
improper. 

Exemptions 

Several  commenters  suggested  a 
different  treatment  of  exemptions  than 
that  proposed  in  the  NPRM.  One 
commenter,  citing  an  unfair  burden  to 
motorcyclists,  for  which  the  Agencies 
specified  only  one  exemption,  argued 
that  similar  standards  should  apply  to 
both  helmet  and  safety  belt  lavvs.’  That  * 
commenter  believed,  for  example,  that 
an  exemption  for  medical  reasons 
should  apply  under  helmet  laws  as  well 
as  safety  belt  laws.  Another  commenter 
was  concerned  that  the  exemption  for 
commercial  drivers  who  make  frequent 
stops  might  not  be  deemed  to  cover 
newspaper  delivery  persons,  and 
requested  that  such  persons  be 
specifically  included. 

There  were  opposing  view’s 
concerning  the  desirability  of  an 
exemption  for  motorcyclists  in  enclosed 
cabs.  One  commenter  urged  against  the 
exemption,  noting  the  special  danger  to 
parking  enforcement  officials  who  often 
use  such  vehicles,  and  that 
manufacturers  of  motorcycles  vyith 
enclosed  cabs  recommend  wearing 
helmets.  That  commenter  also  expressed 
concern  about  liability  issues  and  the 
undermining  of  State  efforts  to  require 
helmets  in  enclosed  cabs.  A  second 
commenter  supported  the  exemption, 
pointing  out  that  three-wheeled  electric 
vehicles  often  exhibit  the  safety 
characteristics  of  motor  vehicles.  This 
latter  commenter  suggested  that  a  driver 
of  such  a  vehicle  be  deemed  a  ‘‘rider  in 
8n  enclosed  cab,”  even  if  the  vehicle  is 
in  the  convertible  mode,  with  the  cab 
enclosure  removed,  if  the  other  safety 
features  of  the  vehicle  remain  unaltered. 
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Alternatively,  the  commenter  suggested 
that  a  new  class  of  vehicles  he  defined 
for  the  purpose  of  accommodating  such 
an  exemption. 

Two  commenters  sought  more 
specificity  in  the  Agencies’  approach  to 
exemptions.  One  urged  that  the 
Agencies  address  certain  unanswered 
questions  concerning  helmet  law 
requirements,  such  as  whether  they 
would  apply  to  motorcycles  ridden  on 
private  property,  public  rights-of-way 
(adjacent  to  public  streets),  public  lands, 
non-Federal  and  State  roads  (e.g., 
county  and  private  roads),  or  to 
motorcycles  not  in  motion.  The  other 
commenter  suggested  that  the  Agencies 
publish  in  an  appendix  to  the  final  rule, 
and  update  as  necessary,  each  specific 
provision  in  State  law  would  be  found 
compatible  with  the  provisions  of 
section  153. 

After  careful  consideration  of  these 
comments,  the  Agencies  have  decided 
not  to  expand  upon  the  exemptions 
identified  as  acceptable  in  the  NPRM. 
The  Agencies  do  not  accept  the  notion 
that  each  of  the  exemptions  applicable 
to  safety  belt  laws  should,  under 
concepts  of  fairness,  be  applied  to 
helmet  laws,  because  the  two  laws 
present  different  problems  that  cannot 
be  address  by  common  exemptions.  The 
Agencies  also  decline  to  change  the 
exemption  for  “commercial  drivers 
ifiaking  frequent  stops.”  The  existing 
characterization  is  sufficiently  broad  to 
cover  a  wide  range  of  individuals 
engaged  in  bona  fide  stop-and-go 
commercial  work  activities,  including 
newspaper  delivery  persons. 

Motorcyles  with  enclosed  cabs 
represent  a  very  small  proportion  of  the 
motorcycle  fleet  and  have  an  enclosure 
that  helps  to  protect  the  occupant. 
Because  of  these  factors,  the  Agencies 
believe  that  the  exemption  from  the 
requirement  to  wear  helmets  would  not 
result  in  the  exposure  of  a  large  group 
of  persons  to  serious  risk.  Consequently, 
the  Agencies  will  accept  the  exemption 
for  motorcycles  with  enclosed  cabs. 
However,  the  acceptance  of  the 
exemption  for  the  purpose  of 
compliance  with  section  153  is  in  no 
way  intended  to  discourage  States,  in 
the  exercise  of  their  legislative 
judgment,  from  requiring  helmets  to  be 
worn  in  these  situations. 

The  Agencies  declined  to  adopt  the 
suggestion  that  a  new  class  of  vehicles 
be  defined  to  accommodate  three¬ 
wheeled  electric  vehicles  exhibiting  the 
safety  features  of  motor  vehicles.  The 
universe  of  such  vehicles  is  presently 
quite  small,  and  the  Agencies  believe 
that  special  purpose  vehicles  of  this 
nature  should  remain  subject  to  the 
requirements  imposed  on  motorcycles. 


Moreover,  should  the  cab  section  of 
such  a  vehicle  be  removed,  the 
exemption  from  wearing  a  motorcycle 
helmet  would  no  longer  apply,  as 
allowing  its  continued  application 
without  the  presence  of  the  enclosed 
cab  would  render  it  essentially 
meaningless. 

Finally,  the  Agencies  do  not  believe  it 
is  appropriate  to  specify,  in  an  appendix 
or  otherwise,  an  exhaustive  list  of  all  the 
exemptions  of  agency  would  find 
acceptable  under  section  153.  The 
variety  of  State  laws  that  might  be 
passed,  and  the  combinations  of 
exemptions  that  might  be  encountered, 
make  the  creation  of  such  a  list 
problematic  at  best.  However,  the 
Agencies  do  believe  that  certain 
exemptions,  which  have  consistently 
been  found  either  acceptable  or  not 
acceptable  under  past  practice,  should 
be  specified  in  the  rule.  Consequently, 
we  have  inserted  a  new  §  1215.5, 
identifying  certain  exemptions 
discussed  in  the  NPRM  as  either 
complying  or  not  complying  with  the 
provisions  of  section  153.  (Subsequent 
sections  and  cross-references  are 
renumbered  accordingly.)  The  new 
section  also  provides  that  exemptions 
not  specifically  enumerated  will  be 
carefully  reviewed  for  compatibility 
with  section  153. 

The  Agencies  have  not  included 
“persons  in  vehicles  not  required  to 
have  shoulder  belts  in  firont”  or 
“passengers  of  certain  larger,  heavier 
vehicles”  in  new  §  1215.5,  though  these 
provisions  were  referenced  in  the 
NPRM.  The  former  provision  has  been 
deleted  as  unnecessa^,  since  there  is  no 
statutory  requirement  to  use  a  shoulder 
belt  in  a  passenger  vehicle  not  required 
to  be  manufactured  with  such  a  device. 
The  latter  provision  is  insufficiently 
specific  to  qualify  as  an  absolute 
exemption  for  inclusion  in  the  body  of 
the  rule.  The  Agencies  will  need  to 
review  individual  State  laws  to 
determine  what  classes  of  “larger, 
heavier  vehicles”  are  being  excluded,  in 
order  to  make  an  informed 
determination  as  to  compliance.  In  any 
event,  exemptions  for  larger,  heavier 
vehicles  falling  outside  the  statutory 
definition  of  passenger  vehicle  would  be 
acceptable.  New  §  1215.5  also  provides 
that  the  Agencies  will  carefully  review 
all  other  exemptions  not  enumerated  to 
determine  their  compatibility  with 
section  153. 

The  Agencies  do  not  believe  that  any 
additional  specificity  concerning  scope 
or  exemptions  is  appropriate. 
Consequently,  details  regarding  the 
application  of  helmet  laws  on  public 
lands  and  rights-of-way.  State  and 
county  roads,  and  the  like,  are  not 


articulated  in  the  rule.  Rather,  the 
Agencies  intend  that  the  reach  of  helmet 
iaws  be  universal  and  broad,  to  the 
maximum  extent  of  State  enforcement 
authority.  Moreover,  should  any  of  the 
specific  exefnptions  identified  as 
acceptable  in  this  rule  prove,  in 
practice,  to  undermine  the  purposes  of 
section  153,  the  Agencies  will  alleviate 
this  situation  in  a  new  rulemaking 
procedure. 

Miscellaneous 

The  Agencies  wish  to  provide  a 
clarification  relevant  to  the  use  of 
transferred  funds.  Section  153  penalty 
funds  are  to  be  transferred  to  a  State’s 
apportionment  under  section  402  of  title 
23,  United  States  Code  (the  section  402 
program)  and,  except  where  prohibited 
by  Federal  law,  administered  in 
accordance  with  regulations 
implementing  the  section  402  program. 
One  such  regulation  (23  CFR  1252.5(a)) 
limits  the  Federal  contribution  for  State 
Planning  and  Administration  activities 
to  a  maximum  of  ten  percent  of  the  total 
funds  the  State  receives  under  23  U.S.C. 
402.  The  impact  of  this  provision  on 
transferred  ftinds  is  arguably 
ambiguous.  A  similar  question  arises  - 
with  respect  to  the  impact  of  the 
statutory  requirement  that  40  percent  of 
the  Federal  Funds  for  the  section  402 
program  are  to  be  expended  by  political 
subdivisions  of  States.  To  clarify  that 
both  the  ten  percent  and  the  40  percent 
figures  are  to  be  based  on  all  funds 
available  for  use  under  the  section  402 
program,  including  transferred  funds, 
the  Agencies  have  added  a  new 
paragraph  (d)  to  §  1215.8  of  this  rule. 

Federalism  Assessment 
This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612, 
concerning  Federalism.  The  rule’s 
provisions  may  affect  the  allocations  of 
States’  resources,  the  way  they  measure 
their  success  in  traffic  law  enforcement, 
relationships  among  State  agencies,  and 
the  distribution  of  Federal  funds 
between  States’  highway  construction 
and  safety  programs.  All  of  these  effects 
may  fairly  be  regarded  as  Federalism 
impacts.  However,  the  basic 
requirements  of  the  rule  (i.e.,  the 
potential  redistribution  of  Federal 
funds)  are  mandated  by  statute,  so  the 
agencies  do  not  have  discretion  to 
mitigate  these  impacts.  The  agencies 
have  carefully  CQnsidered  the  comments 
of  State  agencies  in  shaping  the  details 
of  the  rule. 

Economic  and  Other  Effects 

The  Agencies  have  analyzed  the  effect 
of  this  action  and  have  determined  that 
it  is  not  “major”  within  the  meaning  of 
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Executive  Order  12291,  but  that  it  is 
"signjncant”  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  A  Final 
Regulatory  Evaluation  describing  in 
detail  the  expected  costs  and  benehts 
from  the  implementation  of  the  Act  has  - 
been  prepared  and  placed  in  the  docket. 
The  Agencies  estimate  that  if  all  of  the 
States  without  safety  belt  or  helmet  laws 
were  to  pass  such  laws  to  avoid  the 
transfer  of  funds,  271  lives  would  be 
saved  and  there  would  be  5,722  fewer 
injuries,  including  2,597  fewer  moderate 
to  critical  injuries,  each  year.  States 
with  conforming  laws  will  incur  no 
costs  as  a  result  of  this  rulemaking 
action.  States  penalized  will  accrue  a 
loss  of  highway  construction  funds,  but 
these  monies  will  remain  in  the  State  to 
be  used  in  the  State’s  section  402 
program.  For  many  States  this  will 
result  in  a  doubling  (or  more)  of  the 
State’s  available  section  402  funding.  In 
any  event,  any  costs  to  States  resulting 
from  the  fund  transfer  are  avoidable  by 
passage  of  the  requisite  usage  laws. 

The  Agencies  have  evaluated  the 
effects  of  this  rule  on  small  entities. 

Based  on  the  evaluation,  we  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
preparation  of  a  Regulatory  Flexibility 
Analysis  is,  therefore,  unnecessary. 

The  Agencies  have  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  Agencies 
have  determined  that  this  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

List  of  Subjects  in  23  CFR  Part  1215 

Highway  safety.  Motorcycle  helmets. 
Safety  belts.  Transportation. 

In  accordance  with  the  foregoing,  part 
1215  of  title  23  of  the  Code  of  Federal  . 
Regulations  is  added  as  follows: 

PART  1215— USE  OF  SAFETY  BELTS 
AND  MOTORCYCLE  HELMETS— 
COMPLIANCE  AND  TRANSFER-OF- 
FUNDS  PROCEDURES 

Sec. 

1215.1  Scope. 

1215.2  Purpose. 

1215.3  Definitions. 

1215.4  Compliance  criteria. 

1215.5  Exemptions. 

1215.6  Review  and  notification  of 
compliance  status. 

1215.7  Transfer  of  funds. 

1215.8  Use  of  transferred  funds. 

Authority:  23  U.S.C.  153;  delegation  of 

authority  at  49  CFR  1.50. 

§1215.1  Scope. 

This  part  establishes  criteria,  in 
accordance  with  23  U.S.C  153,  for 


determining  compliance  with  the 
requirement  that  States  not  having 
safety  belt  and  motorcycle  helmet  use 
laws  be  subject  to  a  transfer  of  Federal- 
aid  highway  apportionments  under  23 
U.S.C.  104  (b)(1),  (b)(2),  and  (b)(3)  to  the 
highway  safety  program  apportionment 
under  23  U.S.C.  402. 

§1215.2  Purpose. 

This  part  clarifies  the  provisions 
which  a  State  must  incorporate  into  its 
laws  to  prevent  the  transfer  of  a  portion 
of  its  Federal-aid  highway  funds  to  the 
section  402  highway  safety  program 
apportionment,  describes  notification 
and  transfer  procedures,  and  establishes 
parameters  for  the  use  of  transferred 
funds. 

§1215.3  Definitions. 

As  used  in  this  part: 

FHWA  means  the  Federal  Highway 
Administration. 

Motor  vehicle  means  any  vehicle 
driven  or  drawn  by  mechanical  power 
manufactured  primarily  for  use  on 
public  highways,  except  any  vehicle 
operated  exclusively  on  a  rail  or  rails. 

Motorcycle  means  a  motor  vehicle 
which  is  designed  to  travel  on  not  more 
than  3  wheels  in  contact  with  the 
surface. 

NHTSA  means  the  National  Highway 
Traffic  Safety  Administration. 

Passenger  vehicle  means  a  motor 
vehicle  which  is  designed  for 
transporting  10  individuals  or  less, 
including  the  driver,  except  that  such 
term* does  not  include  a  vehicle  which 
is  constructed  on  a  truck  chassis,  a 
motorcycle,  a  trailer,  or  any  motor 
vehicle  which  is  not  required  on  the 
date  of  the  enactment  of  this  section 
under  a  Federal  motor  vehicle  safety 
standard  to  be  equipped  with  a  belt 
system. 

Safety  belt  means,  with  respect  to 
open-body  passenger  vehicles, 
including  convertibles,  an  occupant 
restraint  system  consisting  of  a  lap  belt 
or  a  lap  belt  and  a  detachable  shoulder 
belt;  and  with  respect  to  other  passenger 
vehicles,  an  occupant  restraint  system 
consisting  of  integrated  lap  shoulder 
belts. 

§  1215.4  Compliance  criteria. 

(a)  In  order  to  avoid  the  transfer 
specified  in  §  1215.7,  a  State  must  have 
a  law  which  makes  unlawful  throughout 
the  State  the  operation  of  a  motorcycle 
if  any  individual  on  the  motorcycle  is  ■ . 
not  wearing  a  motorcycle  helmet. 

(b)  In  order  to  avoid  the  transfer 
specified  in  §  1215.7,  a  State  must  have 
a  law  which  makes  unlawful  throughout 
the  State  the  operation  of  a  passenger 
vehicle  whenever  an  individual  in  the 


front  seat  of  the  vehicle  (other  than  a 
child  who  is  secured  in  a  child  restraint 
system)  does  not  have  a  safety  belt 
properly  fastened  about  the  individual’s 
body. 

(c)  A  State  that  enacts  the  laws 
specified  in  paragraphs  (a)  and  (b)  of 
this  section  will  be  determined  to 
comply  with  23  U.S.C.  153,  provided 
that  any  exemptions  are  consistent  with 
§1215.5. 

§1215.5  Exemptions. 

(a)  The  following  provisions  shall  be 
deemed  to  comply  with  23  U.S.C  153: 

(1)  Safety  belt  laws  exempting  persons 
with  medical  excuses,  persons  in 
emergency  vehicles,  persons  in  the 
custody  of  police,  persons  in  public  and 
livery  conveyances,  persons  in  parade 
vehicles,  persons  in  positions  not 
equipped  with  safety  belts,  and  postal, 
utility  and  other  commercial  drivers 
who  make  frequent  stops  in  the  course 
of  their  business. 

(2)  Motorcycle  helmet  laws  exempting 
riders  in  enclosed  cabs. 

(b)  The  following  provisions  shall  be 
deemed  not  to  comply  with  23  U.S.C. 
153: 

(1)  Safety  belt  laws  exempting 
vehicles  equipped  with  air  bags. 

(2)  Motorcycle  laws  of  less  than 
universal  application  (e.g.  laws  applying 
only  to  minors  or  novice  motorcycle 
operators)  or  whose  enforcement  is  by 
any  means  other  than  primary 
enforcement. 

(c)  An  exemption  not  identified  in 
paragraph  (a)  of  this  section  shall  be 
deemed  to  comply  with  23  U.S.C.  153 
only  if  NHTSA  and  FHWA  determine 
that  it  is  consistent  with  the  intent  of 
§  1215.4  (a)  or  (b),  as  applicable,  and 
applies  to  situations  in  which  the  risk 
to  occup>ants  is  very  low  or  in  which 
there  are  exigent  justifications. 

§  1215.6  Review  and  notification  of 
compliance  status. 

(a)  Review  of  each  State’s  laws  and 
notification  of  compliance  status  for 
fiscal  year  1994  shall  occur  in 
accordance  with  the  following 
procedures: 

(1)  NHTSA  and  FHWA  will  review 
appropriate  State  laws  and  notify  States 
by  certified  mail  of  their  initial 
assessment  of  compliance  with  23 
U.S.C.  153  by  September  30, 1993. 

(2)  If  NHTSA  and  FHWA  initially  find 
that  a  State  complies  with  23  U.S.C. 

153,  the  notice  shall  so  inform  the  State. 
Otherwise,  the  notice  shall  state  the 
reasons  for  the  non-compliance  and 
shall  inform  the  State  that  it  may, 
within  30  calendar  days  after  its  receipt 
of  the  notice,  submit  documentation 
showing  why  it  is  in  compliance  to  the 
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Associate  Administrator  for  Regional 
Operations.  NHTSA,  400  Seventh  Street 
SW..  Washington.  DC  20950. 

For  each  State  initially  found  in  non- 
compliance.  NHTSA  and  FHWA  will 
provide  a  final  determination  of 
compliance  or  non-compliance  with  23 
U.S.C.  153  by  January  31. 1994. 

(b)  Review  of  each  State’s  laws  and 
notification  of  compliance  status  for 
fiscal  year  1995  and  beyond  shall  occur 
in  accordance  with  the  following 
procedures: 

(1)  NHTSA  and  FHWA  will  review 
appropriate  State  laws  for  complianoe 
with  23  U.S.C.  153.  States  initially 
found  to  be  in  non-compliance  will  be 
notified  of  such  funding  and  of  funds 
expected  to  be  transferred  under 

§  1215.7  through  the  advance  notice  of 
apportionments  required  under  23 
U.S.C.  104(e).  normally  not  later  than 
ninety  days  prior  to  final 
apportionment. 

(2)  A  State  notiHed  of  non-compliance 
under  paragraph  (b)(1)  of  this  section 
may.  within  30  days  after  its  receipt  of 
the  advance  notice  of  apportionments, 
submit  documentation  showing  why  it 
is  in  compliance  to  the  Associate 
Administrator  for  Regional  Operations. 
NHTSA.  400  Seventh  Street  SW,, 
Washington.  DC  20950. 

(3)  Every  fiscal  year,  each  State 
determined  to  be  in  non-compliance 
with  23  U.S.C.  153  will  receive  notice 
of  the  funds  being  transferred  under 

§  1215.7  through  the  certification  of 
apportionments  required  under  23 
U.S.C.  104(e),  normally  on  October  1. 

§  1215.7  Transfer  of  funds. 

(a)  If.  at  any  time  in  fiscal  year  1994. 
a  State  does  not  have  in  efiect  the  laws 
described  in  §  1215.4,  the  Secretary 
shall  transfer  IV2  fiercent  of  the  funds 
apportioned  to  the  State  for  fiscal  year 
1995  under  23  U.S.C.  104  (b)(1).  (b)(2) 
and  (b)(3)  to  the  apportionment  of  the 
State  under  23  U.S.C.  402. 

(b)  If,  at  any  time  in  a  fiscal  year 
beginning  after  September  30. 1994,  a 
State  does  not  have  in  effect  the  laws 
described  in  §  1215.4.  the  Secretary 
shall  transfer  3  percent  of  the  funds 
apportioned  to  the  State  for  the 
succeeding  fiscal  year  under  23  U.S.C. 
104  (b)(1).  (b)(2).  and  (b)(3)  to  the 
apportionment  of  the  State  under  23 
U.S.C.  402. 

(c)  Any  obligation  limitation  existing 
on  the  transferred  construction  funds 
prior  to  transfer  will  apply, 
proportionately,  to  those  funds  after 
transfer. 

§  1215.8  Use  of  transferred  funds. 

(a)  Any  funds  transferred  under 
§  1215.7  may  be  used  for  approved 


projects  in  any  section  402  program 
area. 

(b)  Any  funds  transferred  under 

§  1215.7  shall  not  be  subject  to  Federal 
earmarking  of  any  amounts  or 
percentages  for  specific  program 
activities. 

(c)  The  Federal  share  of  the  cost  of 
any  project  carried  out  under  section 
402  with  the  transferred  funds  shall  be 
100  percent. 

(d)  In  the  event  of  a  transfer  of  funds 
under  §  1215.7,  the  40  percent  political 
subdivision  participation  in  State 
highway  safety  programs  and  the  10 
percent  limitation  on  the  Federal 
contribution  for  Planning  and 
Administration  activities  carried  out 
under  section  402  shall  be  based  upon 
the  sum  of  the  funds  transferred  and 
amounts  otherwise  available  for 
expenditure  under  section  402. 

Issued  on:  August  19, 1993. 

Rodney  E.  Slater, 

Administrator,  Federal  Highway 
Administration. 

Howard  M.  Smolkin, 

Executive  Director,  National  Highway  Traffic 
Safety  Administration. 

|FR  Doc.  93-20512  Filed  8-24-93:  8:45  am) 
Ba.LING  CODE  4910-69-41 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  201,  ?03,  and  234 
[Docket  No.  N-83-3656;  FR-3552-N-01] 

Loan  and  Mortgage  insurance; 

Changes  to  the  Maximum  Loan  and 
Mortgage  Limits  for  Single  Family 
Residences,  Condominiums  and 
Manufactured  Homes  and  Lots 

AGENCY:  Ofiice  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Ckimmissioner.  HUD. 

ACTION:  Notice  of  revisions  to  FHA 
maximum  loan  and  mortgage  limits  for 
high-cost  areas. 

SUMMARY:  This  document  amends  the 
list  of  areas  eligible  for  high-cost  loan 
and  mortgage  limits  under  certain  of 
HUD’s  insuring  authorities  under  the 
National  Housing  Act  (NHA)  by 
increasing  the  mortgage  limits  for  some 
Counties  and  by  adding  new  Counties  to 
the  list.  This  document  also  corrects 
several  omissions  and  errors  related  to 
the  Annual  Update  of  Changes  to  the 
Maximum  Mortgage  Limits  published 
on  March  15. 1993  (58  FR  13950). 


Loan  and  mortgage  limits  are  adjusted 
in  an  area  when  the  Secretary 
determines  that  middle-  and  moderate- 
income  persons  have  limited  housing 
opportunities  because  of  high  prevailing 
housing  sales  prices. 

EFFECTIVE  DATE:  August  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  single  family:  Morris  Carter, 

Director,  Single  Family  Development 
Division,  room  9272;  telephone  (202) 
708-2700.  For  manufactured  homes: 
Robert  J.  Coyle.  Director,  Title  I 
Insurance  Division,  room  B-133; 
telephone  (202)  755-7400,  for  both: 

TDD,  (202)  708-4594;  451  Seventh 
Street  SW,  Washington,  DC  20410. 

(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Housing  Act  (NHA),  12 
U.S.C.  1703  and  1709  et  seq.,  authorizes 
HUD  to  insure  loans  and  mortgages  for 
single  family  residences  (from  one-  to 
four-family  structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  manufactured  homes 
and  lots  in  combination.  The  NHA 
permits  HUD  to  adjust  the  maximum 
loan  and  mortgage  limits  under  most  of 
these  programs  to  reflect  regional 
differences  in  the  cost  of  housing.  In 
addition  section  214  of  the  NHA 
provides  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska,  Guam. 
Hawaii,  and  the  Virgin  Islands. 

This  document  increases  the  high-cost 
loan  and  mortgage  limits  for  Addison 
and  Lamoille  Counties,  Vermont:  Bucks 
County.  Pennsylvania;  St.  Mary's 
County.  Maryland;  Augusta  County, 
Virginia  and  the  Cities  of  Waynesboro 
and  Staunton,  Virginia;  Charlotte  and 
Collier  Counties,  Florida:  Johnson 
County.  Iowa;  Eagle,  LaPlata  and  Routt 
Counties,  Colorado:  Burlt?igh  County, 
North  Dakota;  Summit  and  Washington 
Counties.  Utah;  Flathead  County. 
Montana:  Maui  County.  Hawaii;  the  San 
Luis-Obispo-Alascardero-Paso  Robles. 
CA  MSA;  Calaveras,  Amador  and 
Tuolumne  Counties.  California;  and 
Kootenai  County,  Idaho;  and  adds  to  the 
list  of  high  cost  areas:  Jackson  County, 
Georgia:  Sumter  County,  South 
Carolina;  Erie  County,  Ohio;  Tooele 
County.  Utah;  and  Walla  Walla  County, 
Washington. 

Part  I  of  this  document  provides  a 
revised  method  for  computing  high-cost 
area  limits  for  hianufactured  home  and 
lot  loans  and  lot-only  loems  insured 
under  Title  I  of  the  National  Housing 
Act.  This  revised  computation  method 
is  a  consequence  of  the  basic  dollar 
limits  being  increased  from  $54,000  to 
$64,800  for  manufactured  home  and  lot 
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loans,  from  $13,500  to  $16,200  for  lot- 
only  loans,  and  from  $40,500  to  $48,600 
for  home-only  loans.  The  new  dollar 
limits  were  published  in  the  Federal 
Register  on  )uly  30, 1993  (58  FR  40996) 
and  became  effective  on  August  30, 

1993. 

The  revised  computation  method  for 
Title  I  manufactured  home  loans  is 
applicable  to  high-cost  areas  identified 
in  this  document  and  to  high-cost  areas 
listed  in  the  Annual  Upnlate  of  Changes 
to  the  Maximum  Mortgage  Limits 
published  on  March  15, 1993  (58  FR 
13950). 

The  last  comprehensive  list  of  high- 
cost  areas  was  published  on  March  15, 
1993  (58  FR  13590)  listing  all  areas 
eligible  for  "high-cost”  loan  and 
mortgage  limits  under  certain  of  HUD’s 
insuring  authorities  under  the  National 
Housing  Act,  and  the  applicable  limits 
for  each  area. 

These  high-cost  limits  are  effective 
August  25, 1993  and  supersede  other 
published  amoimts  in  effect,  to  the 
extent  they  are  inconsistent  with  figures 
appearing  in  this  document. 

List  of  Sub)ects 
24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement.  Loan 
programs-housing  and  community 
development.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recorikeeping  requirements. 


24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement.  Loan  programs-housing 
and  community  development.  Mortgage 
insurance,  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

These  amendments  appear  in  two 
parts.  Part  I  explains  how  the  high-cost 
limits  are  calculated  for  manufactured 
home  and  lot  loans  insured  under  Title 
I  of  the  National  Housing  Act.  Part  n 
lists  each  high-cost  area,  with  applicable 
limits  for  single  family  residence 
(including  condominiums)  insured 
sections  203(b),  234(c)  and  214  of  the 
National  Housing  Act.  Accordingly,  the 
Department  publishes  the  revised  dollar 
limitations  as  follows: 

National  Housing  Act  High  Cost 
Mortgage  Limits 

Part  1.  Method  of  Computing  Limits 
Under  Title  I,  National  Housing  Act. 

A.  Combination  manufactured  home 
and  lot  (excluding  Alaska,  Guam  and 
Hawaii):  To  determine  the  high-cost 
area  limit  for  a  combination 
manufactured  home  and  lot  loan, 
multiply  the  dollar  amount  in  the  "one- 
family”  column  of  Part  n  by  96%. 
However,  in  no  case  may  this  high-cost 
area  limit  exceed  $119,880  (185%  of  the 
basic  limit  of  $64,800).  For  example. 


Addison  County,  VT  has  a  one-family 
limit  of  $93,100.  The  combination  home 
and  lot  loan  limit  is  $89,376  (96%  of 
$93,100),  which  is  less  than  the  cap  of 
$119,880. 

B.  Lot  only  (excluding  Alaska.  Guam 
and  Hawaii):  To  determine  the  high-cost 
area  limit  for  a  combination 
manufactured  home  lot  loan,  muhiply 
the  dollar  amount  in  the  “one-family” 
column  of  Part  II  by  24%.  However,  in 
no  case  may  this  high-cost  area  limit 
exceed  $29,970  (185%  of  the  basic  limit 
of  $16,200).  For  example,  Addison 
County,  VT  has  a  one-family  limit  of 
$93,100.  The  lot-only  loan  limit  is 
$22,344  (24%  of  $93,100),  which  is  less 
than  the  cap  of  $29,970. 

C.  Alaska.  Guam  and  Hawaii  limits: 
Section  2(b)(2)  of  the  National  Housing 
Act  limits  the  maximum  loan  amounts 
for  all  types  of  manu&ctured  home 
loans  insured  imder  Title  I  of  the  Act  to 
140%  of  the  basic  limits.  Therefore,  the 
dollar  limits  for  Alaska,  Guam  and 
Hawaii  are  as  follows; 

1.  For  manufactured  homes:  $64,040 
(140%  of  $48,600). 

2.  For  combination  manufactured 
homes  and  lots:  $90,720  (140%  of 
$64,800). 

3.  For  lots  only:  $22,680  (140%  of 
$16,200). 

Part  II 

Accordingly,  the  Department  is 
publishing  &e  revised  dollar  limitations 
as  follows: 


Market  area  designation  arxl  local  jurisdictions 

1 -family  and 
condo  unit 

2-family 

3Tamily 

4-4amily 

HUD  Regional  Office — Boston: 

Barnstable  County,  MA  . . . . 

$124,875 

$140,600 

$170,200 

$197,950 

Dukes  County,  MA  . . . 

124,875 

140,600 

170,200 

197,950 

Nantucket  County,  MA  . 

124,875 

140,600 

170,200 

197,950 

HUD  Field  Office — Burlington: 

Addison  Couitly,  VT  . . . 

'  93,100 

104,850 

127,400 

147,000 

Lamoilte  County,  VT . . . 

91,150 

102,650 

124,700 

143,900 

REGION  11 

HUD  Ftegiortal  Office — Buffalo: 

Niagara  Falls  County,  NY  . . . . . 

94,500 

106,400 

129,300 

149,200 

REGION  III 

HUD  Regional  Office — Philadelphia; 

Bucks  County,  PA  . . . - . . . . . - . - . 

133,000 

149,800 

182,000 

210,000 

HUD  Field  Office— Balbinore: 

St.  Mary’s  County,  MD  - - - - 

113,900 

128,250 

155,850 

179,850 

HUD  Field  Office— Richmond: 

Augusta  County  and  the  Cities  of  Waynesboro  and  Staunton,  VA  — . .-. - 

1  71,150 

80,100 

97,350 

123.750 

Isle  of  Wight  Courrty,  VA . . . . . 

123,000 

139,350 

169,300 

194,350 

REGION  IV 

HUD  Flegioruil  Office — Atlanta: 

Jackson  County.  GA  . . . 

1 

i  78,350 

88,250 

170,250 

123,750 

HUD  Field  Office— Caribbean; 

Bayamon  Municipio.  PR . —  . . - . — . .  . 

1 

i  109,250 

123,050 

149,500 

172,500 

Aguas  Buenas  Municipio,  PR . 

1  93,050 

104,800 

127,300 

146,900 

HUD  Field  Office— Columbia: 

Sumter  County,  SC  . . . - . — 

1  71,250 

80,250 

97,500 

112,500 
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Market  area  designation  arxJ  local  jurisdictions 

1 -family  and 
condo  unit 

2-family 

1 

3-family 

4-family 

HUD  Field  Office— Coral  Gables; 

Charlotte  County,  FL  . 

92,150 

103,750 

126,100 

145,500 

Collier  County.  FL . . . 

129,650 

146,050 

177,450 

204,750 

REGION  V 

HUD  Field  Office— Cleveland; 

•  Erie  Courtly.  OH  . .'. . 

85,000 

95,750 

116,350 

134250 

HUD  Field  Offi<»— Colurrtxjs: 

Union  County,  OH  . 

98,700 

111,150 

135,100 

155,850 

HUD  Field  Office— Grand  Rapids: 

Kalamazoo-BatUeaeek,  Ml 

MSA 

Calhoun  County . . . 

78,850 

88,800 

107,900 

124,500 

Kalamazoo  County 

Van  Buren  County 

HUD  Field  Office — Minneafxtiis; 

Sherburne  County,  MN . . .TXi* . 

110,200 

124,100 

150,800 

174,000 

HUD  Field  Office — Salt  Lake  City; 

Tooele  County,  UT  . 

74,400 

83,800 

101,800 

117,450 

Summit  County.  UT . 

151,725 

194,100 

234,600 

291,600 

Washington  County,  UT  . 

83,100 

93,600 

113,750 

131250 

HUD  Field  Office— Helena; 

Flathead  Courtly,  MT . . 

39,300 

100,550 

122,200 

141,000 

REGION  IX 

HUD  Regiortal  Office— San  Francisco: 

San  Benito  Courtly,  CA  . 

123,500 

139,100 

169,000 

195,000 

Humbolt  County,  CA 

Lake  Courtly,  CA 

HUD  Field  Office^resno: 

Mariposa  County,  CA  . . 

108,750 

122,500 

148,850 

171,750 

HUD  Field  Office — Honolulu; 

Maui  County,  HI . . 

204250 

230,050 

279,500 

322,500 

San  Luis-Obispo-Atascadero-Paso  Robies.  CA  MSA 

San  Luis-Obispo  Courtly,  CA  . 

151,725 

194,100 

234,600 

291,600 

HUD  Field  Office--Sacramento; 

Calaveras  County,  CA . — . — . 

125,850 

141,750 

172200 

198,750 

Amador  Courtty,  CA  . . . 

123,000 

138,550 

168,350 

194,250 

Tuohimrte  County,  CA . 

122,550 

138,000 

167,700 

193.500 

REGION  X 

HUD  Regiortal  Office — Seattle; 

Skagit  County.  WA . 

104,500 

117,700 

143,000 

165,000 

HUD  Field  Office— Boise; 

Kootenai  Courtty,  ID  . 

81,050 

91,300 

110,950 

128,000 

HUD  Field  Office — Spokane: 

Walla  WaMa  Courtty.  WA . 

68,500 

77,550 

94,250 

108,750 

Dated;  August  10, 1993. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

(FR  Doc.  93-20442  Filed  8-24-93;  8:45  am) 
BOUNQ  CODE  tt10-37-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 
RIN  101&-AB34 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Data  and 
Information  To  Be  Made  Available  to 
the  Public 

AGENCY:  Minerals  Management  Service. 
Interior. 


ACTION:  Final  rule. 


SUMMARY:  The  Minerals  Management 
Service’s  (MMS)  regulations  governing 
oil  and  gas  and  sulphur  operations  in 
the  Outer  Continental  Shelf  (OCS) 
include  provisions  for  release  of  data 
and  information  to  the  public.  This  final 
rule  ensures  that  the  items  of  data  and 
information  submitted  on  Forms  MMS- 
1866.  Request  for  Reservoir  Maximum 
Efficient  Rate  (MER);  MMS-1867. 
Request  for  Well  Maximum  Production 
Rate  (MPR);  MMS-1868.  Well  Potential 
Test  Report;  MMS-1869.  Quarterly  Oil 
Well  Test  Report;  and  h^S-1870. 
Semiannual  Gas  Well  Test  Report,  that 
are  made  available  for  public  inspection 
are  clearly  identified  in  the  regulations. 

EFFECTIVE  DATE:  September  24. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 


Kumkum  Ray,  Engineering  and 
Standards  Branch,  telephone  (703)  787- 
1600. 

SUPPLEMENTARY  INFORMATION:  The  rules 
at  30  CFR  part  250  governing  offshore 
oil  and  gas  and  sulphur  operations, 
which  were  published  in  the  Federal 
Register  on  April  1, 1988,  included 
provisions  in  §  250.18  governing  the 
release  of  data  and  information  to  the 
public.  Section  250.18  specifies  periods 
of  time  when  certain  geological  and 
geophysical  data  and  information  will 
be  protected  from  disclosure  to  the 
public.  Section  250.18(d)  identifies 
specific  items  of  data  and  information 
on  Forms  MMS-330,  MMS-331,  and 
MMS-331C  that  are  to  be  protected  from 
disclosure  for  specified  time  periods. 
The  release  of  data  and  information  on 
other  MMS  reporting  forms  is  not 
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mentioned  in  30  CFR  part  250.  This 
apparent  inconsistency  makes  it 
necessary  to  determine  whether  data 
and  information  submitted  on  Forms 
MMS-1866,  MMS-1867,  MMS-1868,  or 
MMS-1870  should  be  available  for 
public  inspection  when  the  same  data  or 
information  is  protected  from  disclosure 
under  §  250.18  when  submitted  on 
Forms  MMS-330,  MMS-331,  or  MMS- 
33lC. 

Under  CXIS  Order  No.  12,  Public 
Inspection  of  Records,  which  was 
rescinded  by  a  Federal  Register  notice 
published  April  1, 1988  (53  FR  10596), 
lessees  were  advised  regarding  the 
specific  data  and  information  that 
would  be  protected  from  disclosure  for 
specified  time  periods.  The  provisions 
of  §  250.18  are  not  as  inclusive  as  OCS 
Order  No.  12. 

Under  revised  part  250,  the  Gulf  of 
Mexico  OCS  Region  issued  further 
guidance  in  the  form  of  a  Notice  to 
Lessees  and  Operators  (NTL).  The  NTL 
88-03  was  issued  on  June  29, 1988,  and 
provided  an  interpretation  on  the  data 
and  information  to  be  made  available  to 
the  public.  To  provide  additional 
specificity  in  the  regulations,  MMS 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
August  4, 1989  (54  FR  32316).  The 
proposed  rule  would  have  amended 
§  250.18  to  identify  those  items  of  data 
and  information  submitted  on  MMS 
reporting  Forms  MMS-1866  and  MMS- 
1868  that  would  be  subject  to  protection 
from  disclosure  and  the  timetables  for 
release  of  the  protected  data  eind 
information.  The  proposed  rule  also 
provided  that  all  data  and  information 
submitted  on  Forms  MMS-1867,  MMS- 
1869,  and  MMS-1870  would  be 
available  for  public  inspection  upon 
receipt. 

Following  the  public  comment 
period,  the  comments  received  were 
reviewed,  further  analysis  conducted 
within  MMS,  and  a  decision  was  made 
to  propose  a  revised  rule  that  more 
closely  follows  the  framework  of  CXDS 
Order  No.  12. 

The  revised  proposed  rule  published 
in  the  Federal  Register  on  June  18, 1991 
(56  FR  27929),  modified  the  previously 
published  proposal  to  provide  that,  with 
the  exception  of  summary  of  the  porous 
zones,  all  information  on  Forms  MMS- 
330,  MMS-331,  and  MMS-331C  will  be 
released  when  the  well  goes  on 
production.  Data  and  information  on 
Forms  MMS-1867,  MMS-1868,  MMS- 
1869,  and  MMS-1870,  which  are  not 
submitted  until  after  the  well  is  on 
production,  will  be  released  upon 
receipt  of  the  forms.  Although  Form 
MM^1866  is  submitted  after  the  well  is 
on  production,  most  of  the  data  on  the 


form  is  used  to  estimate  the  reserves  and 
will  not  be  available  for  public 
inspection  without  the  consent  of  the 
lessee  for  the  same  periods  as  those 
provided  for  in  paragraph  (b)  of 
§  250.18.  The  K^S  believes  that 
returning  to  the  basic  approach  of 
releasing  certain  information  when  a 
well  goes  on  production  will  provide  a 
balance  between  the  commercial 
interests  of  the  lessees  to  protect  data 
and  information  from  disclosure  and  the 
interests  of  the  public  to  have  access  to 
data  and  information  concerning  public 
lands.  Timely  comments  were  received 
from  two  commenters  and  an  analysis  is 
presented  in  the  discussion  section. 

Differences  Between  Proposed  and 
Final  Rules 

Language  changes  made  to  the  rule 
since  its  publication  as  a  proposed  rule 
are  italicized. 

The  final  rule  clarifies  the  availability 
of  information  for  Form  MMS-1866 
which  will  be  subject  to  the  requirement 
of  §  250.18,  paragraph  (b),  only. 

The  revision  with  reference  to  Form 
MMS-330  clarifies  that  the  summary  of 
porous  zones  is  item  35  on  the  form. 

Item  36,  geologic  markers,  is  identified 
as  an  additional  item  of  data  and 
information  on  Form  MMS-330  that 
would  be  subject  to  protection  from 
disclosure. 

On  Form  MMS-1868,  static 
bottomhole  pressure  information  will 
only  be  available  to  the  public  upon 
commencement  of  production  or  2  years 
after  submittal,  whichever  comes  first. 

Discussion  of  Comments 

One  commenter  requested  that  special 
considerations  be  given  for  the 
protection  of  data  and  information  from 
deepwater  (greater  than  400  meters) 
leases.  The  MMS  disagrees  with  the 
change  suggested  by  this  commenter 
that  pertains  to  Form  MMS-1866, 
whereby.items  1-33  would  be  withheld 
from  public  disclosure  for  “10  years  or 
when  leases  are  no  longer  in  effect.” 
First,  items  1-31  will  be  withheld  from 
the  public.  Items  32  and  33  (Gas  Oil 
Ratio  and  Water  Oil  Ratio,  respectively) 
will  not  be  withheld  because  ^ey  are 
calculated  data  from  other  public 
information  sources  of  production  data 
such  as  Oil  and  Gas  Operations  Report 
Forms.  Further,  the  suggested  time 
period  of  10  years  after  submission  to 
MMS  is  inordinately  long.  We  believe  a 
reasonable  time  period  for 
nondisclosure  of  the  information  is  2 
years  after  submission.  Form  MMS- 
1866  is  required  for  producing 
reservoirs:  therefore,  the  2-year  period 
extends  beyond  first  production. 


Another  commenter  requested  that 
§  250.18(d)  be  revised  to  read,  “Data  and 
information  identified  in  paragraph  (d) 

(1)  through  (3)  of  this  section  shall  not 
be  available  for  public  inspection 
without  the  consent  of  the  lessee  for  the 
same  periods  as  those  provided  in 
paragraph  (b)  of  this  section  or  until  the 
well  goes  on  production,  whichever  is 
earlier.  Data  and  information  identified 
in  paragraph  (d)(4)  of  this  section  shall 
not  be  available  for  public  inspection 
without  the  consent  of  the  lessee  for  the 
same  periods  as  those  provided  in 
paragraph  (b)  of  this  section." 

(Emphasis  add^). 

We  agree  with  this  suggested  language 
because  it  would  help  to  clarify  the 
release  of  Form  MM^1866  information 
per  §  250.18(d)(4)  which  is  not 
contingent  upon  first  production  of  a 
well  but  rather  the  requirements  found 
in  30  CFR  250.172. 

A  minor  change  identifying  the  item 
number  for  “porous  zones”  was  also 
suggested.  We  agree  with  the 
modification  and  additionally  include 
the  related  item  “geologic  markers.” 

Section  250.18(d)  is  revised  to  read, 

“.  .  .  except  that  item  35,  summary  of 
porous  zones  and  item  36,  geologic 
markers,  on  Form  MMS-330,  Well 
(Re)Completion  Report, .  .  ."(Emphasis 
added). 

Additional  Changes 

The  following  language  change  was 
made  to  clarify  the  protection  of  static 
bottomhole  pressure  information.  In 
§  250.18(d).  a  clause  is  added  to  the  end 
of  the  paragraph  to  state,  “.  .  .,  except 
static  bottomhole  pressure  information 
on  Form  MMS-1868  in  paragraph 
(d)(6)."  (Emphasis  added). 

In  §  250.18(d)(6).  the  words  “are 
available  for  public  inspection”  are 
removed.  A  clause  is  added  at  the  end 
of  the  paragraph  to  state,  “.  .  .  except 
static  bottomhole  pressure  information 
are  available  to  the  public  upon 
commencement  of  production  or  2  years 
after  submittal,  whichever  occurs  first. " 
(Emphasis  added). 

In  an  effort  to  reduce  the  burden 
associated  with  information  coll^ion, 
MMS  continuously  reviews  forms  on 
which  information  is  developed.  In 
response  to  this  review,  MMS  has 
developed  revisions  to  several  MMS 
forms.  These  revisions  have  been 
described  in  Federal  Register  notices 
published  on  August  9, 1990  (55  FR 
32484-32502).  and  August  13, 1990  (55 
FR  32973).  When  new  forms  are 
adopted,  information  will  be  protected 
finm  being  released  based  on  the  type  of 
information.  Accordingly,  althou^  this 
final  rule  pertains  to  item  numbers  on 
forms  currently  in  use,  information  will 
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be  protected  on  new  forms  based  on 
requirements  due  to  revisions  resulting 
from  this  notice. 

Author:  This  document  was  prepared 
by  Kumkum  Ray.  Engirteering  and 
Tedinology  Division,  MMS. 

Executive  Order  (E.O.)  12291 

The  Department  of  the  Interior  (DOl) 
has  determined  that  this  rule  will  not 
have  any  effect  on  the  economy  and  is 
not  a  major  rule. 

Regulatory  Flexibility  Act 
The  DOI  has  determined  that  this  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  In 
general,  the  entities  that  engage  in 
oRsh<»re  activities  are  not  considered 
small  due  to  the  technical  and  financial 
resources  and  experience  necessary  to 
safely  conduct  such  activities. 

Paperwork  Reduction  Act 

This  rule  does  not  affect  any 
information  collection  which  requires 
approval  by  the  OfBoe  of  Management 
and  Budget  (OMB)  under  44  U.S.C  3501 
et  seq. 

Takings  Implication  Assessment 

The  DOI  has  determined  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  has  not  been  prepared 
pursuant  to  E.0. 12630,  Government 
Action  and  Interference  with 
Constituticmally  Protected  Property 
Rights. 

E.0. 12779 

The  DOI  has  certified  to  OMB  that 
this  final  rule  meets  the  applicable  civil 
justice  reform  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  E.0. 12778. 

National  Environmental  Policy  Act 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore, 
preparation  of  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  30  CFK  Part  250 
Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties.  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — ^lights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  prodtiction.  Sulphur 
exploration.  Surety  bonds. 


Dated  luly  16, 1993. 

Bob  Armstrong, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  set  forth  above,  30 
CFR  part  250  is  amended  as  follows: 

PART  250— [AMENDED] 

1.  The  authority  for  part  250 
continues  to  read  as  follows: 

Authority:  Sec.  204,  Pub.  L.  95-372, 92 
Stat.  629  (43  U.S.C.  1334). 

2.  Section  250.18  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  and  by  adding  new 
paragraphs  (d)(4),  (d)(5),  (d)(6),  (d)(7). 
and  (d)(8)  to  read  as  follows: 

$  250.18  Data  and  Information  to  be  made 
available  to  the  public. 

«  •  •  *  • 

(d)  Data  and  information  identified  in 
paragraphs  (d)(1)  through  (3)  of  this 
section  shall  not  be  available  for  public 
inspection  without  the  consent  of  the 
lessee  for  the  same  periods  as  those 
provided  in  paragraph  (b)  of  this  section 
or  until  the  well  goes  on  production, 
whichever  is  earlier,  except  that  item 

35.  summary  of  porous  zones,  and  item 

36,  geologic  markers,  on  Form  MMS- 
330,  Well  (Re)Completion  Report,  shall 
not  be  released  when  the  well  goes  on 
production  unless  the  period  of  time 
specified  in  paragraph  (b)  of  this  section 
has  expired. 

Data  and  information  identified  in 
paragraph  (d)(4)  of  this  section  shall  not 
be  available  for  public  inspection 
without  the  consent  pf  the  lessee  for  the 
same  periods  as  those  provided  in 
paragraph  (b)  of  this  section.  Paragraph 
(d)(5)  through  (8)  of  this  section  identify 
forms  on  which  all  data  and  infmmation 
are  available  for  public  inspection, 
except  static  bottomhole  pressure 
information  on  Form  MMS-1868  in 
paragraph  (d)(6)  of  this  section. 

*  •  •  *  ft 

(4)  On  Form  MMS-1866,  Request  for 
Reservoir  Maximum  Efficient  Rate 
(MER),  in  the  “Basic  Data  Required** 
section,  items  1  through  31. 

(5)  On  Form  MMS-1867,  Request  for 
Maximum  Production  Rate  (MPR),  all 
items  of  data  and  information  are 
available  for  public  inspection. 

(6)  On  Form  MMS-1868.  Well 
Potential  Test  Report,  all  items  of  data 
and  information  except  static 
bottomhole  pressure  information  are 
available  to  the  public  upon 
commencement  of  production.  Static 
bottomhole  pressure  information  is 
available  2  years  after  submittal. 

(7)  On  Form  MMS-1869,  Quarterly 
Oil  Well  Test  Report,  all  items  of  data 


and  information  are  available  for  public 
inspection. 

(8)  On  Form  MMS-1870,  Semiannual 
Gas  Well  Test  Report,  all  items  of  data 
and  information  are  available  for  public 
inspection. 

*  ft  ft  ft  ft 

(FR  Doc.  93-20495  Filed  8-24-93;  8:45  am| 
BILLING  CODE  431(M«B-«I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300286A;  FRL-4587-41 

RIN  No.  2070-AB78 

Trimethylolpropane;  1- 
Tetradecanamine,  N,N-Diinethyt-,  N- 
Oxide;  TaU  Oil  Diesters  Witti 
Polypropylene  Glycol;  Glycerol- 
Propylene  Oxide  Polymer;  Tolerance 
Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of 
trimethylolpropane;  tetradecanamine. 
N,N  dimethyl-,  A^oxide;  tall  oil  diesters 
with  polypropylene  glycol;  and 
glycerol-propylene  oxide  polymer, 
when  used  as  inert  ingredients 
(components  of  water-soluble  films)  in 
pesticide  formulations  applied  to 
growing  crops  only.  This  regulation  was 
requested  by  Chris  Oaft  Industrial 
Products,  Inc. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  August  25. 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number  {OPP-300286Aj,  may  be 
submitted  to:  Hearing  Clerk  (A-llO), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Welch,  Registration  Support 
Branch,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  Office  location  and  telephone 
number;  2800  Oystal  Dr.,  6th  FI.,  North 
Tower,  Arlington,  VA  22202,  (703)-308- 
8320. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Registec  of  May  12. 1993  (58  FR 
27974),  EPA  issued  a  proposed  rule 
announcing  that  Chris  Craft  Industrial 
Products,  Inc.,  407  County  Line  Rd., 
Gary,  IN  46403-2699,  had  submitted  a 
pesticide  petition  (PP  3E4217)  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  to  the  Federal 
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Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(d)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of 
trimethylolpropane;  l-tetradecanamine, 
N,N-dimethyl-,  N-oxide;  tall  oil  diesters 
with  polypropylene  glycol;  and 
glycerolpropylene  oxide  polymer,  when 
used  as  inert  ingredients  (components  of 
water-soluble  films)  in  pesticide 
formulations  applied  to  growing  crops 
only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  pol)m[iers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  proposed  exemptions  were  based 
on  the  Agency’s  review  of  the  contents 
of  the  Chris  Craft  polyvinyl  alcohol 
water-soluble  films.  The  Agency 
reviewed  all  of  the  components  of  the 
films  and  determined  that  many  of  the 
components  did  not  require  the 
establishment  of  a  tolerance  exemption 
because  they  constituted  less  than  0.1% 
of  the  film  and  therefore  would  not  be 
detectable  in  food  under  reasonable 
worst-case  conditions.  However,  four 
components,  trimethylolpropane;  1- 
tetradecanamine,  iV,N-dimethyl-,  N- 
oxide;  tall  oil  diesters  with 
polypropylene  glycol;  and  glycerol¬ 
propylene  oxide  polymer  could  leave 
detectable  residues  in  food. 

These  four  chemicals  were  reviewed 
by  the  Office  of  Pollution,  Prevention, 
and  Toxic  Substances  (OPPT)  Structure 
Activity  Team  (SAT).  The  SAT 
determined  that  1-tetradecanamine, 
iV,N-dimetliyl-,  N-oxide;  tall  oil  diesters 
with  polypropylene  glycol;  and 
glycerol-propylene  oxide  polymer  were 
not  exp>ected  to  be  absorbed  by  any 
route  based  upon  a  review  of  their 
chemical  structures,  thus  eliminating 
concerns  for  toxicity  including 
carcinogenicity,  mutagenicity,  and 
developmental  toxicity.  The  SAT 
indicated  a  low-to-moderate  concern  for 
developmental  toxicity  for 
trimethylolpropane.  This  concern  was 
based  on  a  general  concern  for 
developmental  toxicity  in  branched- 


chain  alcohols  as  a  chemical  class. 

Based  on  a  worst-case  dietary  exposure 
assessment  of  valproic  acid  and  the 
expected  use  rate  of  trimethylolpropane, 
the  Agency  determined  that  this 
chemical  would  not  pose  a  risk  to 
human  health  under  the  proposed 
conditions  of  use,  which  included  a 
limit  of  not  more  than  5%  in  the  film. 

Two  comments  were  received  in 
response  to  the  proposed  rule.  The  first 
comment  concerned  the  proposed  limit 
for  trimethylolpropane.  The  commentor 
requested  that  the  Agency  raise  the  limit 
from  5%  to  10%.  This  comment  will  be 
addressed  in  a  separate  Federal  Register 
document. 

The  second  comment  involved  several 
issues  concerning  (1)  the  amount  of  data 
submitted  in  support  of  the  tolerance 
exemptions;  (2)  the  review  conducted 
by  the  SAT;  (3)  the  bases  of  approval 
referencing  FDA  food  additive 
regulations  as  basis  for  the 
establishment  of  an  exemption  from  the 
requirement  of  a  tolerance;  and  (4)  the 
accuracy  of  the  Agency’s  worst-case 
analysis  demonstrating  that  components 
present  in  the  film  at  less  than  0.1% 
would  not  be  detectable  on  food  and 
would  therefore  not  require  a  tolerance 
exemption. 

(1)  Although  little  data  was  received 
in  support  of  the  tolerance  exemption, 
the  four  chemicals  were  reviewed  on  the 
basis  of  their  chemical  structures  and 
behavior  by  the  SAT.  The  review  was 
not  based  on  a  blind  application  of  the 
Office  of  Pesticides,  Pollution  and  Toxic 
Substances  Polymer  Exemption  Rule  (40 
CFR  723.50),  which  identifies  polymers 
that  are  relatively  unreactive,  stable,  and 
not  readily  absorbed  and  thus  of  no  risk. 
Each  chemical  was  reviewed  and  judged 
with  respect  to  its  potential  biological 
activity.  This  type  of  review  process  is 
typical  for  inert  ingredients,  since  the 
level  of  data  required  is  not  the  same  as 
for  active  ingredients.  Although  a 
minimum  base  set  of  data  is  required  for 
all  new  nonfood  and  food-use  inert 
ingredients,  certain  data  requirements 
may  be  waived  based  on  other  available 
information. 

(2)  Frequently,  prior  FDA  food 
additive  regulations  are  listed  in 
tolerance  exemption  documents.  The 
Agency  is  aware  that  these  FDA  uses 
may  result  in  different  exposures  than 
the  pesticide  uses  and  have  various 
amounts  of  supporting  data.  Therefore, 
the  tolerance  exemption  does  not  rely 
solely  on  the  FDA  food  additive 
regulations  listed  in  the  notice,  as  the 
commentor  implied,  but  rather 
supplements  them  with  toxicological/ 
risk  assessments  conducted  by  Agency. 

(3)  The  Agency  is  not  permitting  the 
use  of  unknown  components  as  inert 


ingredients  in  pesticides  applied  to  food 
as  stated  in  the  comment.  The  Agency 
initially  identified  and  reviewed  each  of 
the  components  contained  in  the  films 
to  Jetermine  if  any  component  was 
known  to  be  of  toxicological  concern.  If 
any  compoimd  present,  at  any 
percentage,  was  a  known  toxicant,  a 
further  review  would  have  been 
conducted.  Although  for  several  of  the 
components  in  the  films  EPA  deemed  it 
unnecessary  to  establish  tolerance 
exemptions  because  as  minor 
components  of  the  films  they  were 
unlikely,  even  under  worst-case 
scenarios,  to  be  detectable  in  foods, 
should  any  toxicological  concern  arise 
concerning  any  of  these  components 
EPA  has  the  authority  to  regulate  these 
components  as  part  of  the  pesticide 
chemical  imder  either  a  tolerance  or 
exemption  from  tolerance. 

(4)  ^e  commentor  provided  a  worst- 
case  analysis  indicating  that  detectable 
residues  would  result  ^m  components 
present  at  less  than  0.1%.  The  analysis 
was  reviewed  by  the  Agency  and  was 
determined  to  1^  incorrect  because  it 
did  not  account  for  commodity  yield, 
that  is,  it  did  not  divide  the  amoimt 
applied  to  the  field  by  the  amoimt  of 
crop  produced  to  determine  the  amount 
that  would  remain  on  the  crop  after 
harvesting.  The  analysis  provided  by  the 
commentor  also  suggested  a  use  rate  of 
20  bags.per  acre,  which  the  Agency 
deemed  to  be  an  unreasonable  method 
of  application.  Although  it  is  impossible 
to  account  for  every  possible  use,  the 
Agency  is  confident  that  its  worst-case 
analysis  is  reasonable  and  that  it  is  a 
good  representative  worst  case. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  tolerances  are  not 
necessary  to  protect  the  public  health. 
Therefore,  the  tolerance  exemptions  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  bearing  with  the 
Hearing  Clerk,  at  the  address  given 
above.  The  objections  submitted  must 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor’s  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
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178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  d^ermines 
that  the  material  submitted  dbows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  foot;  there  is  a . 
reasonable  posmbility  that  available 
evidence  identified  by  the  requestor 
would,  if  establi^ed,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sou^t  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32 
The  Office  of  Management  and  Budget 
has  exempted  this  rule  fitim  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 


Flexibility  Act  (Pub.  L.  96-3S4,  94  Stat. 
1164, 5  U.&C  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  of  this  effect  was 
published  in  the  Federal  Register  of 
May  4. 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultiual  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 


Dated:  August  11. 1993. 

Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as'follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  table  is 
amended  by  adding  and  alphabetically 
inserting  the  following  inert  ingredients, 
to  read  as  follows: 

§  180.1001  Exemptions  from  the 
requirement  of  a  tolerance. 

***** 

(d)  *  *  * 


Inert  ingredients  Limits  Uses 


Glyceral-prapylene  oxide  polymer  (CAS  Reg.  No . .  Component  in  water-soluble  film. 

25791-962). 


Tall  oil  desters  polypropylene  glycol  (CAS  Reg.  ■  _  Component  in  water-soluble  film. 

No.  68648-12-4). 


I-Tetradecanamine,  N.AWimethyl-,  Noxide  (CAS  _  Cornponent  in  water-soluble  Nm. 

Reg.  No.  3332-27-2). 


Trimettiylolprapane  (CAS  Reg.  No.  7799-6} 


Not  to  exceed  5%  by  weight  of  Component  in  water-soluble  film, 
the  film. 


(FR  Doa  93-20201  Filed  8-24-93;  8:45  am] 

BIUJNQ  CODE  6S40-50-F 


40  CFR  Part  180 
PP  5F3177/R2006;  FRL-4635-6] 

RIN  2070-AB78 

Pesticide  Tolerance  for  Cyromazine 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  Hiis  document  establishes  a 
tolerance  for  residues  of  the  insect 
growth  regulator  cyromazine  (AAcyclo- 
propyl-l,3,5-triamine)  (Armor)  and  its 
metabolite  melamine  (1,3,5-triaziiie- 
2.3,6-triamuie),  calculated  as 
cyromazine.  in  or  on  mu^rooms  at  10.0 
parts  per  million  (ppm).  This  regulation 
to  establish  maximum  permissible 
levels  for  residues  of  the  insecticide  was 


requested  pursuant  to  a  petition 
submitted  by  Ciba-CJeigy  Corp. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  25, 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  IPP  5F3177/R20061,  may  be 
submitted  to:  Hearing  Qerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
M3708.  401  M  St.,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM  18),  Registration  Division. 
Environmental  Protecticm  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  202.  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703)- 
305-7690. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Jime  30. 1993  (58  FR 
34972).  EPA  issued  a  proposed  rute  that 
gave  notice  that  Qba-Geigy  Corp.,  P.O. 
Box  18300,  Greensboro,  NC  27419,  had 


submitted  pesticide  petition  (PP) 

5F3177  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.’-Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)). 
propose  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  insect  growth  regulator  cyrcHnazine 
(7V-cyclo-propyl-l,3,5-triazine-2,4,6- 
triamine  and  its  metabolite  melamine 
(1,3 ,5-triazine-2 .4.6-triamine) . 
calculated  as  cyromazine,  in  or  on  the 
raw  agricultural  commodity  mushrooms 
at  10.0  parts  per  million  (ppm) 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  ... 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
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tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor’s  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
mcKe  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising  '• 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4.  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  10, 1993. 

Daniel  M.  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


PART  180— [AMENDED] 

1.  The  authority,  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.414,  new  paragraph  (e)  is 
added,  to  read  as  follows: 

§  1 80.41 4  Cyromazine;  tolerances  for 
residues. 

*  *  *  * 


(e)  Tolerances  are  established  for 
combined  residues  of  the  insect  growth 
regulator  cyromazine  (Al-cyclo-propyl- 

1.3.5- triazine-2,4,6-triamine)  and  its 
metabolite  melamine  (1,3,5-triazine- 

2.4.6- triamine),  calculated  as 
cyromazine,  in  or  on  the  following  raw 
agricultural  commodity: 


Commodity 


Parts  per 
mrihon 


Mushrooms .  10.0 


(FR  Doc.  93-20200  Filed  8-24-93;  8:45  am) 
BILUNG  CODE  ASeO-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[FCC  93-382] 

Standards  for  Assessing  Forfeitures 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Policy  statement. 

SUMMARY;  By  this  action,  the 
Commis.sion  makes  certain  adjustments 
to  its  Policy  Statement,  Standards  for 
Assessing  Forfeitures.  On  its  own 
motion,  the  Commission  reviewed  the 
application  of  the  Policy  Statement  in 
actual  cases  and  decided  modifications 
were  appropriate.  The  significant 
changes  include:  Reducing  certain  base 
amounts;  incorporating  new  statutory 
authority  and  rule  violation  categories: 
and  allowing  a  presumption  of 
diminished  ability  to  pay  in  certain 
services  for  individuals. 

EFFECTIVE  DATE:  August  3,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  Richards,  Field  Operations 
Bureau,  Federal  Communications 
Commission,  (202)  632-7090. 

SUPPLEMENTARY  INFORMATION: 

Policy  Statement 

Adopted:  August  3, 1993;  Released:  August 
12, 1993. 

By  the  Commission:  Commissioner  Barrett 
concurring  in  the  result. 


1.  In  this  Policy  Statement,  we  make 
certain  adjustments  to  our  Policy 
Statement,  Standards  for  Assessing 
Forfeitures,  6  FCC  Red  4695  (1991), 
modified  in  part  on  recon.,  57  FR  24986 
(June  12, 1992),  7  FCC  Red  5339  (1992), 
petition  for  review  pending  sub  nom. 
USTA  V.  FCC,  No.  92-1321  (D.C.  Cir. 
filed  July  30, 1992)  (1991  Policy 
Statement). 

2.  The  Commission  released  the  1991 
Policy  Statement  to  establish  genera), 
non-binding  guidance  that  may  be  used 
in  assessing  forfeitures.  The 
Commission  retained  discretion  in 
specific  cases  to  deviate  horn  the  1991 
Policy  Statement.  The  Commission  has 
been  operating  under  the  1991  Policy 
Statement  guidelines  since  August, 

1991.  During  that  time,  we  have  been 
able  to  review  how  it  is  functioning  in 
practice.  In  light  of  that  experience,  we 
believe  it  is  appropriate  to  make  various 
modifications.  Our  most  significant 
changes  seek  to  ensure  that  the  most 
significant  penalties  are  applied  to 
violations  that  implicate  health  or  safety 
concerns;  seek  to  ensure  that  forfeiture 
amounts  are  consistent  for  similar  types 
of  offenses;  add  certain  violation 
categories;  reiterate  in  the  Appendix  our 
and  the  staffs  discretion  not  to  follow 
the  Policy  Statement  in  specific  cases, 
including  by  not  issuing  a  forfeiture  at 
ail  in  appropriate  cases;  clarify  that  the 
upward  adjustment  factor  for  repeated 
or  continuous  violations  is  not 
necessarily  applied  on  a  per  violation  or 
per  day  basis;  state  that  issuing  a 
citation  prior  to  a  forfeiture  is  not 
required  for  tower  owners  who  have 
received  notice  of  their  regulatory 
obligations;  find  that  financial  hardship 
may  be  presumed  to  exist  in  certain 
cases  involving  individuals;  and  reflect 
a  change  in  the  statutory  amount 
applied  to  cable  equal  employment 
opportunity  (EEO)  violations.  The 
modifications  are  set  forth  below,  which 
supersedes  prior  versions  of  the 
Appendix,  i 

3.  Accordingly,  it  is  ordered  that  this 
Policy  Statement  is  adopted,  to  be 
effective  August  3, 1993. 

4.  The  notice  and  comment  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  to  this  Policy  Statement.  5  U.S.C. 
553(b)(A).  (d)(2). 

1  The  Commission  has  deleted  the 
broadcast  EEO  rules  violation  category  and 
will  issue  a  Further  Policy  Statement  in  this 
regard  at  a  later  date. 

Federal  Communications  Commission. 
WilliaiB  F.  Caten, 

Acting  Secretary. 
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Standards  for  Assessing  FCC  Forfeitures  i 
/.  Base  Amounts  for  Section  503  Forfeitures 


Violation 

Percent  of 
stat.  max. 

BC/CABLE 

($25,000) 

CC 

($100,000) 

Other 

($10,000) 

Misrepresentative/lack  of  carxlor . 

80 

20,000 

80,000 

8,000 

Construction  anchor  operation  without  an  instrument  of  authorization  for  the  service  .. 

80 

20,000 

80,000 

8,000 

Unauthorized  substantial  transfer  of  control . . 

80 

20,000 

80,000 

8,000 

Violations  of  rules  relating  to  distress  &  safety  frequencies  . . 

80 

20,000 

80,000 

8,000 

False  distress  communications  . . . . . 

80 

20,000 

80,000 

8,000 

Alien  ownership  violation . . . 

80 

20,000 

80,000 

8,000 

Failure  to  permit  inspection  . 

75 

18,750 

75,000 

7,500 

Violation  of  operator  service  requirements . . . 

75 

n.a. 

75,000 

7,500 

Violation  of  pay-per-call  requirements . 

75 

n.a. 

75,000 

7,500 

Unauthorized  conversion  of  long  distance  telephone  service . 

75 

n.a. 

75,000 

n.a. 

Malicious  interference .  . . . 

70 

17,500 

70,000 

7,000 

Importation  or  marketing  of  unauthorized  equipment  . 

70 

n.a. 

70,000 

7,000 

Exceeding  authorized  antenna  height . 

60 

15,000 

60,000 

6,000 

Transmission  of  ifxlecent/obscene  matenal . 

50 

12,500 

n.a. 

5,000 

Violation  of  political  rules:  reasoruble  access,  lowest  unit  charge,  equal  opportunities 
and  discrimination  . . . .1 . 

50 

12,500 

n.a. 

n.a. 

Fraud  by  wire,  radio  or  television . . 

50 

12,500 

50,000 

5,000 

Exceeding  power  limits . . . 

40 

10,000 

40,000 

4,000 

No  licensed  operator  on  duty  . 

40 

10,000 

n.a. 

4,000 

Failure  to  maintain  directional  pattern  within  prescribed  parameters  . 

40 

10,000 

n.a. 

n.a. 

Failure  to  resporxl  to  Commission  communications  . 

40 

10,000 

40,000 

4,000 

Unauthorized  emissions  . . . 

40 

10,000 

40,000 

4,000 

Usmg  unauthorized  frequency . . . 

40 

10,000 

40.000 

4,000 

EBS  equipment  not  installed  or  operational . 

40 

10,000 

n.a. 

n.a. 

Violation  of  children's  television  commercialization  or  programming  requirements  . 

40 

10,000 

n.a. 

n.a. 

Violation  of  main  studio  rule . 

40 

10,000 

n.a. 

n.a. 

Violation  of  broaocast  hoax  rule . - . . . 

40 

10,000 

n.a. 

n.a. 

Failure  to  engage  in  required  frequency  coordination  . 

40 

10,000 

40.000 

4,000 

AM  tower  fencing . 

40 

10,000 

n.a. 

n.a. 

Failure  to  comply  with  prescribed  lighting  &  marking  . 

Varies 

8,000 

8.000 

8,000 

Violation  of  public  file  rules . 

20 

5,000 

20.000 

n.a. 

Unauthorized  discontinuarx»  of  service . 

20 

5,000 

j  20,000 

2,000 

Use  of  unauthorized  equipment  . 

20 

5,000 

20.000 

2,000 

Construction  or  operation  at  unauthorized  location  . 

20 

5,000 

I  20,000 

2.000 

Violation  of  transmitter  control  arxJ  metering  requirements  . 

20 

5,000 

I  20,000 

2.000 

Failure  to  file  required  forms  or  information . . . 

20 

5,000 

I  20,000 

2,000 

Violation  of  sponsorship  ID  requirements  . . . 

20 

5,000 

j  n.a. 

n.a. 

Violation  of  requirements  pertaining  to  broadcasting  of  lotteries  or  contests . 

20 

5,000 

n.a. 

n.a. 

Broadcasting  telephone  conversations  without  authorization  . . . 

20 

5,000 

n.a. 

n.a. 

Failure  to  make  required  measurements  or  conduct  required  monitoring . 

10 

2,500 

10,000 

1,000 

Violation  of  enhanced  underwriting  requirements . . . 

10 

2,500 

n.a. 

n.a. 

Failure  to  provide  station  ID  . . . 

5 

1,250 

5,000 

500 

Unauthorized  pro  forma  transfer  of  control  . 

5 

1,250 

5,000 

500 

Failure  to  maintain  required  records  . . . 

1  ® 

1.250 

5,000 

500 

Miscellaneous  minor  violations . 

L  2-5 

625 

2,500 

250 

'  This  Policy  Statement  provides  guidance  mat 
the  Commission  and  its  staff  may  use  in  particular 
cases.  The  Commission  and  its  staff  retain  the 
discretion  to  issue  a  higher  or  lower  forfeiture  tlian 
provided  in  the  PoUcy  Statement,  no  forfeiture  at 
all  or  alternative  or  additional  sanctions.  The 
forfeiture  ceilings  per  violation  or  per  day  of  a 
continuing  violation  contained  in  section  503  of  the 
Communications  Act  and  the  Commission’s  Rules 
are  $100,000  for  common  carriers  or  applicants. 
$25,000  for  broadcasters  and  cable  operators  or 
applicants,  and  $10,000  for  all  others.  47  U.S.C. 
S03(b)(2);  47  CFR  1.80.  In  addition,  for  continuing 
violations  involving  a  single  act  or  failure  to  act, 
there  is  an  overall  limit  of  $1,000,000  for  common 
carriers  or  applicants.  $250,000  for  broadcasters  and 
cable  operators  or  applicants,  and  $75,000  for  all 
others.  Id.  The  base  amounts  listed  are  for  a  single 
violation  or  single  day  of  a  continuing  violation. 
While  there  is  an  upward  adjustment  factor  for 
repeated  or  continuous  violations,  that  upward 
adjustment  is  not  necessarily  applied  on  a  per 


violation  or  per  day  basis.  See  Section  II,  infra. 
Unless  Commission  authorization  is  required  for 
the  behavior  involved,  a  section  503  forfeiture 
proceeding  against  a  non-licensee  or  non-applicant 
who  is  not  a  cable  operator  or  is  not  operating  in 
the  radio  control  or  citizens  band  radio  service  can 
only  be  initiated  for  a  second  violation,  after 
issuance  of  a  citation  in  connection  with  a  first 
violation.  47  U.S.C.  503(b)(5).  However,  a  citation 
is  not  required  for  non-licensee  tower  owners  who 
have  previously  received  notice  of  the  obligations 
imposed  by  section  303(q)  from  the  Commission  or 
the  permittee  or  licensee  who  uses  that  tower. 
Forfeitures  issued  under  other  sections  of  the  Act 
are  dealt  with  separately  in  Section  III  below. 


II.  Adjustment  Criteria  for  Section  503 
Forfeitures  ^ 

Upward  Ac^ustment  Criteria 


(1)  Egregious  misconduct .  50-90% 

(2)  Ability  to  pay/reiahve  disincen¬ 
tive  3  .  50-90% 

(3)  Intentional  violation .  50-90% 

(4)  Substantial  harm .  '40-70% 

(5)  Prior  violations  of  same  or 

other  requirements .  40-70% 

(6)  Substantial  ecorKxnic  gain  ......  20-50% 

(7)  Repeated  or  continuous  viola¬ 
tion  .  Varies** 

Downward  Adjustment  Criteria 

(1)  Minor  violations .  50-90% 

(2)  Good  faith  or  voluntary  disclo¬ 
sure  .  30-90% 

(3)  History  of  overall  compliance  ..  20-50% 
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(4)  Inability  to  pay  . . . . .  Vskriese 

2  Both  upward  and  downward  adjustments 
are  applied  to  the  base  torleiture  amount. 
More  than  one  factor  may  apply  in  a  given 
case.  This  list  of  factors  is  intend^  to  irx:tude 
the  most  common  situations  that  arise  under 
section  503<b)(2)(O)  and  is  not  intended  to 
limit  the  Cornrission’s  disaetion  under  that 
section. 

3  The  Commission  is  required  by  the 
Communications  Act  to  take  ability  to  pay  into 
consideration  in  assessing  forfeiture  amounts. 
47  U.S.C.  503(b)(2)(D). 

4  The  percentage  ac^tment  for  this 
criterion  could  vary  up  to  the  statutory 
maximum  per  violation  or  per  day  of  a 
continuir)g  violation. 

SA  “mirxx"  violation  is  misconduct  which  is 
at  a  low  level  of  seriousness  wittm  the 
.violation  category.  A  minor  violation  is  the 
opposite  of  “egregious  miscorxJuct." 

6  As  noted  above,  the  Commission  is 
required  by  the  Communicatiorrs  Act  to  take 
ability  to  pay  into  consideration  in  assessing 
forfeiture  amounts.  47  U.S.C.  503(b)(2)(D). 
The  application  of  a  downward  adjustment  for 
inability  to  pay  is  based  upon  a  showing  of 
substantial  financial  hardship.  Inability  to  pay 
would  generally  be  cortsider^  as  a  downward 
adjustment  factor  only  upon  a  specific  showing 
by  the  entity  agair\st  whom  forfeiture  action  is 
t^en.  However,  in  cases  involving  violations 
by  irxlividuals  who  are  not  in  the  business  of 
providing  radio  services,  e.g.,  recreational 
licensees,  financial  hardship  nuiy  be 
presumed  to  exist  in  appropriate  cases  prior  to 
a  specific  showing. 


III.  Non-Section  503  Forfeitures 


Violation 

Statutory 

amount' 

Sec.  202(c) .... 

Common 
carrier  cfis- 
crimination. 

$6,000-r$300/ 

day. 

Sec.  203(e)  ... 

Common 
carrier  tar¬ 
iffs. 

$6.00(k$300/ 

day. 

Sec.  205(b)  ... 

Common. 

carrier 

prescrip¬ 

tions. 

$12,000. 

Sec.  214(d)  ... 

Common 
carrier  line 
extensions. 

$1,200/day. 

Sea  219(b)  ... 

ComrtKin 
carrier  re¬ 
ports. 

$1,200. 

Sec.  220(d)  ... 

Common 
carrier 
records  & 
accounts. 

$6.000/day. 

Sec.  223  . 

Dial-a-Pom 

$50,(XX)  max- 
imum/day. 

Sec.  364/386  . 

Ship  radio  ... 

$5,000/day 
(owner) 
$1,0(X}  (mas- 
.  ter). 

Sec.  506  ..; . 

Great  Lakes 
Agree¬ 
ment 

$500/day 

(owner) 

$100  (mas¬ 
ter). 

Violation 

Statutory 

amourti' 

Sec.  634  _ 

Cable  EEO  . 

$50(Vday. 

7  Unlike  section  503,  which  establishes 
maximum  forfeiture  amounts,  other  sections  of 
the  Act,  with  one  exception,  state  prescri)ed 
amounts  of  forfeitures  for  violations  of  the 
relevant  section.  These  amounts  are  then 
subj^  to  mitigation  or  remission  under 
section  504  of  the  Act.  The  one  exception  is 
section  223  of  the  Act,  which  provides  a 
maximum  of  S50,0(X)  per  day.  For 
convenience,  the  Ckxnmission  will  treat  the 
$50,000  set  forth  in  section  223  as  if  it  were  a 
prescribed  base  amourrt,  subject  to  dowrrward 
ac^ustments. 

Note:  Non-section  503  forfeitures  may  be 
adjusted  downwaru  using  the  "Downward 
Adjustment  Criteria”  shown  for  section  503 
forfeitures  in  Section  II  above. 
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47  CFRPart64 

[CC  Docket  No.  93-22;  FCC  93-349] 

interstate  Pay-Per-Call  Services 

AGENCY:  Federal  (Donununications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopted  this 
Report  and  Order  to  amend  rules 
governing  the  provision  of  interstate 
pay-per-call  services  to  conform  with 
the  requirements  of  the  Telephone 
Disclosure  and  Dispute  Resolution  Act 
(TDDRA).  This  action  was  taken  to 
amend  the  Commission’s  existing  rules 
pertaining  to  interstate  pay-per-call 
services  to  implement  the  requirements 
of  the  TDDRA.  The  rules  adopted  in  the 
Report  and  Order  are  intended  to 
maximize  telephone  subscribers’ 
protection  against  haudulent  and 
abusive  practices  without  unduly 
burdening  common  carriers  and 
providers  of  legitimate  pay-per-call 
services. 

EFFECTIVE  DATE:  September  24, 1993 
except  that  removal  of  §64.711  and 
effectuation  of  §  64.1510  are  deferred 
until  November  1, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mcuy  Romano,  Enforcement  Division, 
Common  Carrier  Bureau,  202-632-4887. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order  in  CC  Docket  No.  93-22  [F(X 
93-349],  adopted  July  15, 1993  and 
released  August  13, 1993.  The  full  text 
of  the  Report  and  Order  is  available  for 
inspection  and  copying  dming  normal 


business  hours  in  the  FCC  Reference 
Center,  room  239, 1919  M  Street,  NW., 
Washington,  DC  The  full  Mxt  of  this 
Report  and  Order  may  also  be 
purchased  from  the  (Commission’s 
duplicating  contractor.  International 
Transcription  Services,  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037, 
(202)  857-3800. 

Summary  of  Report  and  Order 
/.  Introduction 

1.  On  July  15, 1993,  the  (Commission 
adopted  a  Report  and  Order  (R&O)  in  (X 
Docket  No.  93-22  (released  Aug.  13, 
1993,  F(X  93-349),  summarized  here, 
which  replaces  the  (Commission’s 
existing  pay-per-call  regulations  with 
new  rules  which  have  been  drafted  to 
meet  the  statutory  requirements  of  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act,  Public  Law  102-556 
(1992)  (TDDRA), 

II.  Background 

2.  Pay-per-call  services  (also  known  as 
“audiotext”  or  “900”  services)  provide 
telephone  users  a  variety  of  information 
services  for  which  they  are  charged  rates 
different  from,  and  usually  higher  than, 
the  normal  transmission  rates  charged 
for  ordinary  telephone  calls.  In  1991, 
the  Commission  established  pay-per-call 
regulations  aimed  at  protecting 
telephone  subscribers  from  abusive 
practices  which  had  been  associated 
with  the  provision  of  such  services. 
Under  the  TDDRA  both  this 
(Commission  and  the  Federal  Trade 
Commission  (FTC)  were  charged  with 
adopting  new  rules  to  implement  the 
required  obligations  and  constraints  to 
be  imposed  on  common  carriers, 
information  providers  (IPs),  and  other 
entities  involved  in  the  provision  of 
interstate  pay-per-call  services.  On 
February  11, 1993,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  and  Notice  of  Inquiry,  57  FR 
14371  (Mar.  17, 1993)  (NPRM/NOI), 
which  proposed  to  amend  exiting  pay- 
per-call  relation  in  response  to  the 
statutory  mandate  of  the  TDDRA.  In 
response  to  the  NPRM/NOI,  35 
comments  and  18  reply  comments  were 
filed  by  interexchange  carriers  (IX(Cs), 
local  exchange  carriers  (LECs),  IPs,  state 
regulatory  and  law  enforcement  entities, 
and  consumer  interest  groups. 

III.  Discussion 

A.  Definitions  (Section  64.1501) 

3.  In  §  64.1505,  the  (Commission 
adopted  the  statutory  definition  of  pay- 
per-call  services  contained  in  the 
TDDRA.  Although  some  commenters 
suggested  that  the  definition  be 
modified  or  amplified,  the  (Commission 
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concluded  that  the  statutory  definition 
reflects  a  consideration  and  balancing  of 
interests  by  Congress  that  should  not  be 
distuibed. 

4.  The  TDDRA  specifically  removes 
from  the  definition  of  pay-per-call  “any 
service  for  which  users  are  assessed 
charges  only  after  entering  into  a 
presubscription  or  comparable 
arrangement  with  the  provider  of  such  ' 
service."  Most  commenters  urged  the 
Commission  to  define  explicitly  the 
term  “presubscription  or  comparable 
arrangement."  In  the  interests  of 
preventing  circumvention  of  legitimate 
regulation  while  at  the  same  time 
permitting  mutually  beneficial  business 
arrangements  between  IPs  and 
consumers,  the  Commission  adopted  a 
definition  that  requires  a  fully  informed 
and  legally  responsible  consumer  to 
enter  into  a  presubscription 
arrangement  prior  to  any  call  for  which 
charges  are  incurred.  The  consumer 
must  also  be  informed  of  any  future  rate 
increases  wd  be  required  to  use  an 
identification  number  or  some  other 
means  designed  to  prevent 
unauthorized  access  to  the  service. 

5.  The  Commission  agreed  with 
several  commenters  that  the  legislative 
history  of  the  TDDRA  provides  evidence 
of  congressional  intent  to  leave  credit 
and  charge  card  transactions  outside  the 
scope  of  the  TDDRA.  Thus,  §  64.1501(b) 
recognizes  that  an  arrangement 
“comparable"  to  presubscription  is 
established  when  a  caller  to  an 
information  service  disclosed  a  credit  or 
charge  card  number  and  authorizes 
charges  to  that  number  as  long  as  the 
credit  or  charge  card  is  subject  to  the 
dispute  resolution  procedures  of  the 
Truth  in  Lending  and  Fair  Credit  Billing 
Acts.  15  U.S.C.  1601  et  seq. 

B.  Limitations  on  the  Provision  of  Pay- 
Per-Call  Services  (Section  64.1502) 

6.  The  Commission  adopted  a  broad 
compliance  requirement  requiring  that 
any  common  carrier  who  assigns 
telephone  numbers  for  pay-per-call 
purposes  must  require  by  contract  or 
tarifl  that  IPs  utilizing  such  numbers 
comply  with  the  TDDRA  and  any 
implementing  regulations  prescribed  by 
the  FTC  and  FCC.  The  Commission 
determined  that  the  language  of  this 
rule,  and  others  covering  the 
relationship  between  common  carriers 
and  IPs,  encompasses  all  situations  in 
which  an  IP  is  assigned  a  pay-per-call 
telephone  number,  regardless  of 
whether  that  assignment  is  made 
directly  by  a  common  carrier  or  through 
a  service  bureau. 


C.  Termination  of  Pay-Per-Call  Programs 
(Section  64.1503) 

7.  Under  the  TDDRA,  a  common 
carrier  that  has  assigned  a  telephone 
number  to  a  pay-per-call  program  is 
compelled  to  “terminate"  that  program 
if  the  carrier  luiows  or  reasonably 
should  know  that  the  program  is  not 
being  offered  in  compliance  with  titles 
n  and  ni  of  the  TDDRA  and  related  FTC 
regulations.  Section  64.1503  specifies 
that  carriers  acting  under  that  rule 
cannot  terminate  a  pay-per-call  program 
until  at  least  seven  and  no  more  than  14 
days  after  the  IP  has  received  written 
notice  hrom  a  carrier  citing  the 
particular  violation  of  law  upon  which 
a  termination  decision  is  based.  An  IP 
can  avoid  termination  by  responding 
with  corrective  action  during  the  notice 
period.  In  addition,  IPs  believing  that  a 
termination  decision  is  unwarranted  can 
seek  to  enjoin  a  carrier  from  executing 
the  decision.  The  Commission  thus 
concluded  that  the  due  process  rights  of. 
IPs  would  be  fully  protected. 

8.  The  Commission  declined  to 

extend  the  grounds  for  required 
termination  to  include  violations  of 
state  law  in  light  of  the  TDDRA’s  clear 
designation  of  violations  of  federal  law 
and  rules  as  the  only  basis  for 
mandatory  termination.  The 
Commission  also  rejected  a  suggestion 
that  carriers  immediately  suspend  pay- 
per-call  programs  upon  an  appearance 
of  unlawfulness.  , 

9.  Finally,  the  Commission  affirmed 
the  view  expressed  by  several  carriers 
and  IPs,  alike,  that  the  termination 
obligation  does  not  require  carriers  to 
monitor  pay-per-call  programs  or 
initiate  investigations  in  the  absence  of 
a  complaint.  The  Commission  declined 
to  specify  a  particular  number  of 
complaints  upon  which  a  carrier 
reasonably  should  know  of  illegal 
behavior  but  emphasized  that  carriers 
are  expected  to  investigate  each 
complaint  of  unlawfulness. 

D.  Restrictions  on  the  Use  of  800 
Numbers  (Section  64.1504) 

10.  The  Commission’s  consideration 
of  800  number  restrictions  incorporated 
the  record  established  in  a  separate 
rulemaking  proceeding  (RM-7990) 
which  had  been  initiated  in  1992 
pursuant  to  a  petition  filed  by  the 
National  Association  of  Attorneys 
General  (NAAG)  concerning  the 
interplay  between  800  number  services 
and  pay-per-call  services.  The  NOI/ 
NPRM  encouraged  commenters  in  CC 
Docket  No.  93-22  to  discuss  the  manner 
in  which  the  TDDRA’s  provisions 
regarding  800  numbers  differed  from 
NAAG’s  proposals. 


11.  In  the  R&O,  the  Commission 
adopted  §64.1504  to  codify  the 
TDDRA’s  restriction  on  the  use  of  800 
numbers  for  pay-per-call  purposes.  The 
statutory  language  was  adopted  almost 
unchanged  to  prohibit  charges  being 
assessed  in  connection  with  calls  to  800 
numbers  except  in  the  limited  situation 
where  the  caller  has  established  a 
presubscription  or  comparable 
arrangement.  The  Commission 
concluded  that  there  are  no 
constitutional  impediments  to  the  800 
number  restrictions  since  they  are 
content-neutral,  leave  other  avenues  of 
communication  open  to  parties  seeking 
to  exercise  First  Amendment  rights,  and 
are  narrowly  tailored  to  serve  the 
legitimate  governmental  interest  in 
protecting  consumers  from  deceptive 
practices. 

E.  Restrictions  on  Collect  Telephone 
Calls  (Section  64.1505) 

12.  In  response  to  numerous 
comments  suggesting  that  all  collect 
information  services  be  prohibited,  the 
Commission  reexamined  the  TDDRA  to 
discern  the  proper  regulatory  treatment 
of  such  services.  Upon  review,  the  ' 
Commission  concluded  that,  taken 
together,  47  U.S.C.  228(i)(l)  (AHB)  and 
228(b)(5)  eflectively  prohibit  collect 
information  services  calls  charged  above 
a  tariffed  transmission  rate,  and  that  this 
prohibition  should  be  explicitly 
reflected  in  pay-per-call  regulations. 
Section  64.1505,  thus,  specifies  that 
common  carriers  cannot  transmit  or  bill 
for  interstate  collect  information 
services  calls  carrying  charges  beyond 
the  tariffed  transmission  rate. 

13.  The  C,ommlssion  observed  that 
collect  information  services  billed  at  a 
tariffed  rate  would  be  permissible  under 
tbe  regulatory  system  established  by  the 

.  TDDRA  since  tariffed  services  are 
explicitly  exempted  from  the  statutory 
requirements.  Although  the  Commission 
could  not  predict  to  what  extent  IPs  will 
seek  to  use  tariffed  services  to  provide 
information  services  on  a  collect  basis, 
the  Commission  preserved  in  §  64.1505 
the  requirement  that  charges  cannot  be 
incurred  in  connection  with  tariffed 
collect  information  services  calls  unless 
a  called  party  takes  affirmative  action 
indicating  acceptance  of  charges. 

F.  Number  Designation  (Section 
64.1506) 

14.  The  'TDDRA  requires  that  all  audio 
information  or  audio  entertainment 
services  and  various  other  calls  for 
which  a  caller  incurs  charges  beyond 
the  charge  for  transmission  of  the  call  be 
offered  only  through  telephone  numbers 
with  area  codes  or  prefixes  designated 
by  the  Commission.  The  Commission 
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adopted  §  64.1506  to  require  that  all 
such  pay-per-call  services  offered  on  an 
interstate  basis  be  confined  to  telephone 
numbers  beginning  with  the  900  service 
access  code.  In  so  ruling,  the 
Commission  concluded  that  any  initial 
costs  of  relocation  of  pay'per-call 
services  would  be  significantly 
outweighed  by  the  increased  ability  of 
consumers  to  recognize  particular 
numbers  as  belonging  to  pay-per-call 
services  and  carrying  charges  beyond 
normal  telephone  rates.  Given  state 
regulation  of  intrastate  pay-per-call 
services,  the  Commission  did  not 
impose  any  number  designation 
requirements  upon  intrastate  services. 

G.  Prohibition  on  Disconnection  or 
Interruption  of  Service  for  Failure  To 
Remit  Pay-Per-Call  or  Similar  Service 
Charges  (Section  64.1507) 

15.  In  §  64.1507,  the  Commission 
adopted  virtually  verbatim  the  TDDRA’s 
prohibition  against  disconnection  of 
basic  telephone  services  for  failure  to 
pay  pay-per-call  charges.  In  addition, 
the  prohibition  was  expanded  to  cover 
non-payment  of  charges  for  (1) 
information  services  offered  under  a 
presubscription  or  comparable 
arrangement  and  (2)  tariffed  collect 
information  services  when  the 
subscriber  has  disputed  such  charges. 
The  Commission  agreed  with  carriers 
who  noted  that  they  could  not  guarantee 
compliance  with  an  absolute 
prohibition  against  disconnection 
associated  with  non-payment  of  tariffed 
collect  information  services  charges 
since  there  is  no  clear  means  of 
differentiating  such  calls  from  ordinary 
tariffed  collect  calls.  Thus,  the 
Commission  specified  that  the 
disconnection  prohibition  applied  to  » 
tariffed  collect  information  services 
calls  only  when  charges  have  been 
disputed. 

H.  Blocking  Access  to  900  Service 
(Section  64.1508) 

16.  The  Commission  adopted 
§  64.1508  to  codify  the  TDDRA’s 
requirement  that  where  technically 
feasible  LECs  must  offer  their 
subscribers  the  option  of  blocking 
access  to  900  services.  The  rule 
incorporates  that  requirement  that  such 
blocking  must  be  offered  to  all 
subscribers  at  no  charge  for  a  period  of 
60  days  after  the  new  pay-per-call 
regulations  take  effect  and  to  all  new 
subscribers  for  a  period  of  60  days  after 
new  service  is  established.  The 
Commission  noted  that  this  rule  did  not 
preclude  states  from  mandating  more 
generous  terms  under  which  subscribers 
may  obtain  free  blocking  or  carriers 
from  voluntarily  extending  the  free 


blocking  option.  In  addition,  the 
Commission  concluded  that  the 
blocking  obligation  should  encompass 
only  an  across  the  board  block  of  all  900 
services  since  selective  blocking  of 
individual  900  numbers  is  neither 
technically  nor  economically  feasible  at 
this  time.  Finally,  the  Commission 
required  LECs  to  file  their  pay-per-call 
blocking  tariffs  with  the  Commission. 

I.  Disclosure  and  Dissemination  of  Pay- 
Per-Call  Information  (Section  64.1509) 

17.  Under  the  TDDRA,  common 
carriers  who  assign  telephone  numbers 
for  pay-per-call  purposes  must  provide 
to  interested  parties  the  name,  address, 
and  customer  service  telephone  number 
for  individual  IPs  whose  programs  are 
transmitted  by  that  carrier,  a  list  of  all 
pay-per-call  numbers  that  have  been 
assigned  by  that  carrier  along  with  a 
brief  description  of  each  service 
represented  by  such  numbers.  Common 
carriers  who  not  only  assign  pay-per- 
call  numbers  but  also  provide  pay-per- 
call  billing  and  collection  services  have 
additional  consumer  education 
obligations.  Such  carriers  must  establish 
local  or  toll  free  telephone  numbers  to 
answer  questions  and  provide 
information  on  subscribers’  rights  and 
responsibilities  with  respect  to  use  of 
pay-per-call  services.  Names  and 
mailing  addresses  of  IPs  using  the 
carrier’s  facilities  are  to  be  available 
over  this  number.  In  addition,  billing 
carriers  must  provide  to  each  subscriber, 
within  60  days  after  effectuation  of  the 
Commission’s  pay-per-call  rules,  a 
disclosure  statement  explaining  the 
rights  and  obligations  of  both  tlie 
subscriber  and  carrier,  including  the 
subscriber’s  rights  to  obtain  blowing 
and  not  to  be  billed  for  any  programs 
not  offered  in  compliance  with  the 
IDDRA  and  the  Commission’s  and 
FTC’s  implementing  regulations.  The 
Commission  incorporated  these 
statutory  requirements  in  section 
64.1509. 

18.  In  addition,  to  ensure  that 
consumer  are  adequately  informed  with 
respect  to  pay-per-call  services,  the 
Commission  expanded  carriers’ 
disclosure  obligations  to  require  that  the 
mandated  disclosure  statement  also 
include  an  explanation  of  the  possibility 
of  involuntary  blocking  of  900  access  for 
failure  to  pay  legitimate  pay-per-call 
charges  and  the  prohibition  against 
disconnection  of  basic  communications 
services  for  failure  to  pay  pay-per-call 
and  similar  charges.  The  Commission 
also  foimd  that  one-time  provision  for 
the  disclosure  statement  was 
insufficient  to  ensure  that  consumers 
are  adequately  educated.  Thus, 
disclosure  statements  must  be 


distributed  annually.  The  Commission 
declined  to  require  carriers  to  undertake 
additional  efforts  with  respect  to 
consumer  education  or  cooperation  with 
state  law  enforcement  or  regulatory 
authorities,  which  had  beert  requested 
by  some  commenters. 

J.  Billing  and  Collection  of  Pay-Per-Call 
and  Similar  Services  Charges  (Section 
64.1510) 

19.  The  TDDRA  establishes  a 
prohibition  against  carriers  billing 
subscribers  for  pay-per-call  charges 
when  it  is  known  or  reasonably  should 
be  known  that  the  pay-per-call  service 
was  not  offered  in  compliance  with  the 
TDDRA.  Billing  carriers  are  also 
required  to  show  pay-per-call  charges  in 
a  portion  of  the  bill  separate  from 
ordinary  telephone  charges  and  include 
(1)  the  amount  of  the  charges,  (2)  the 
type  of  service  being  char^^d  for,  and  (3) 
the  date,  time  and  duration  of  the  call. 
Section  64.1510  includes  these 
provisions  with  the  caveat  that  when 
pay-per-call  charges  are  not  time-based, 
the  duration  of  the  call  need  not  be 
shown. 

20.  The  Commission  also  expanded 
the  TDDRA’s  billing  requirements  so 
that  telephone  bills  that  include  pay- 
per-call  charges  must  contain  a  brief 
statement  explaining  basic  pay-per-call 
rights  and  responsibilities.  The 
Commission  concluded  that  neither 
segregation  of  pay-per-call  charges  on  a 
telephone  bill  nor  provision  of  an 
annual  disclosure  statement  would 
ensure  that  subscribers  billed  for  pay- 
per-call  services  possessed  the  basic 
information  necessary  to  make  an 
informed  choice  whether  to  pay  or 
contest  such  charges.  However,  the 
Commission  found  that  inclusion  of 
additional  information,  such  as  the  IP’s 
name  or  address,  on  the  telephone  bill 
was  unnecessary. 

21.  Finally,  b^use  of  the  apparent 
difficulty  in  distinguishing  tariffed 
collection  information  service  calls  from 
other  types  of  collect  calls,  the 
Commission  modified  the  NPRM/NOI 
proposal  so  that  segregation  of  charges 
associa^d  with  collect  information 
services  is  not  an  absolute  requirement 
but  required  whenever  "possible.” 
Segregation  of  charges  is  similarly  - 
required  when  a  common  carrier  bills 
for  information  services  offered  under  a 
presubscription  of  comparable 
arrangement. 

K.  Forgiveness  of  Charges  and  Refunds 
(Section  64.1511) 

,  22.  Numerous  commenters  objected  to 
the  Commission’s  proposed  rule 
codifying  the  TDDRA  requirement  that 
procedures  be  established  to  ensme  that 
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carriers  and  other  parties  provide 
refunds  to  subscribers  who  have  been 
billed  for  pay-per-call  services  offered  in 
violation  of  federal  law.  Accordingly, 
the  rule  was  redrafted  and  the  R&O 
clarifies  that  the  refund  obligation  does 
not  require  carriers  to  imdertake 
wholesale  actions,  but  instead  applies  to 
individual  subscribers  who  have 
disputed  charges.  In  addition,  the 
Commission  emphasized  that  carriers 
are  not  obligated  to  monitor  pay-per-call 
programs  in  the  absence  of  a  complaint 
or  to  examine  federal  laws  not  directly 
applicable  to  the  provision  of  p»ay-per- 
call  service.  Und»  §64.1511,  carriers 
are  afforded  discretion  to  set  standards 
for  determining  when  subscriber 
complaints  merit  forgiveness,  refund,  or 
credit  of  pay-per-call  charges,  provided 
that  such  adjustments  must  be  made  if 
the  carriers  investigation  of  disputed 
charges  reveals  that  the  services  were 
not  offered  in  compliance  with  federal 
law  or  such  a  finding  of  unlawfulness  is 
made  by  this  Commission,  the  FTC,  or 
a  court  of  competent  jurisdiction.  The 
Commission  rejected  some  commenters 
suggestions  that  the  scope  of  violative 
behavior  necessary  to  prompt  the  refund 
obligation  be  expanded  to  include 
violations  of  state  law. 

L.  Involuntary  Blocking  of  Pay-Per-Call 
Services  (Section  64.1512) 

23.  Section  64.1512  recognizes  the 
rights  of  common  carriers  and  IPs  to 
employ  involuntary  blocking  of  pay-per- 
call  services  to  protect  themselves 
against  subscribers  who  have  failed  to 
pay  legitimate  pay-per-call  charges. 
While  particular  procedures  for 
involuntary  blocking  were  not  adopted, 
the  rule  specifies  that  a  subscriber’s 
access  to  pay-per-call  services  cannot  be 
involuntarily  blocked  while  that 
subscriber  has  a  pay-per-call  complaint 
pending  under  dispute  resolution 
procedures  mandated  by  the  FTC. 
However,  once  a  complaint  has  been 
resolved  in  the  IP’s  favor,  involuntary 
blocking  may  be  accomplished 
regardless  of  whether  the  subscriber 
files  additional  separate  complaints. 

M.  Verification  of  Charitable  Statue 
(Section  64.1513) 

24.  Section  64.1513  codifies  the 
TDDRA’s  requirement  that  a  carrim- 
assigning  a  pay-per-call  number  to  an  IP 
that  it  knows,  or  reasonably  should 
know,  is  engaged  in  soliciting  charitable 
contributions  must  obtain  proof  of  the 
tax  exempt  status  of  any  person  or 
organization  for  which  contributions  are 
solicited.  The  Commission  did  not 
impose  any  investigatory  obligation 
upon  common  carriers  in  ctmnection 
with  this  requirement,  finding  that  the 


legislative  history  of  the  TDDRA  does 
not  support  commenters  who  would 
require  carriers  to  question  IPs  as  to 
their  possible  solicitation  activities  prior 
to  assigning  a  pay-per-call  telephone 
number.  In  addition,  the  Commission 
declined  to  require  submission  of 
documentation  demonstrating 
compliance  with  state  solicitation  laws. 

N.  Recovery  of  Costs  (Section  64.1515) 

25.  While  the  TDDRA  recognizes  the 
rights  of  common  carriers  to  recover 
their  costs  of  complying  with  the 
TDDRA.  the  statute  expressly  prohibits 
carriers  from  recovering  such  costs  from 
local  or  long  distance  telephone 
ratepayers.  Most  commenters  expressed 
the  belief  that  this  prohibition  could  be 
honored  without  a  Commission- 
mandated  cost  recovery  system  or 
revision  of  general  accounting  or 
jurisdictional  separations  rules. 
Accordingly,  §  64.1515  simply  restates 
the  statutory  prohibition  against 
recovery  of  TDDRA  compliance  costs 
from  general  telephone  ratepayers. 

O.  Preemption 

26.  'The  ’TDDRA  requires  the  FTC  to 
adopt  rules  requiring  IPs  to  begin  their 
pay-per-call  programs  with  an 
intrc^uctory  message,  or  preamble,  to 
inform  callers  about  the  nature  and  cost 
of  the  services  they  have  reached.  In 
light  of  that  requirement,  the 
Commission  deleted  its  own  preamble 
rule  and  ended  preemption  of 
inconsistent  state-imposed  preamble 
requirements  on  juri^ictionally  mixed 
traffic.  The  Commission  emphasized 
that  Congress  has  expressly  placed 
preambles  matters  within  the  FTC’s 
regulatory  authority  and  that  it  could 
not  be  assumed  that  such  action  was 
taken  without  appreciation  of  the  extent 
of  the  FTC’s  jurisdiction,  which  is 
difrerent  from  the  Commission’s.  'The 
Commission  thus  rejected  arguments  by 
some  commenters  that  its  preemption 
should  continue. 

IV.  Notice  of  Inquiry  Regarding 
Application  of  Pay-Per-Call  Regulations 
to  Data  Services 
27.  Under  the  TDDRA,  the 
Commission  must  report  to  Congress 
regarding  the  desirability  of  extending 
pay-per-call  regulations  to  ’’persons  that 
provide,  for  a  per-call  charge,  data 
services  that  are  not  pay-per-call 
services."  In  light  of  the  comments 
gathered  in  CC  Docket  No.  93-22  and  its 
own  experience  that  complaints  of 
fraudulent  and  deceptive  practices  in 
the  pay-per-call  industry  apply  virtually 
without  exception  to  audio  service,  the 
Commission  concluded  that  such 
extension  was  unnecessary  at  this  time. 


V.  Final  Reg^lato^y  Flexibility  Analysis 

28.  The  Commission  received  no 
comments  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis 
contained  in  the  NPRM/NOI.  The 
Commission  cardfiilly  considered  all 
comments  that  were  filed  in  CC  Docket 
No.  93-22  with  respect  to  the  proposed 
rules  to  implement  the  requirements  of 
the  TDDRA  and,  upon  review, 
concluded  that  the  rules  adopted  by  the 
R&O  represent  the  most  reasonable 
course  of  action  to  implement  the 
requirements  of  the  TDDRA  and  to 
protect  consumers  against  unfair  and 
deceptive  practices  associated  with 
interstate  pay-per-call  services  and 
ensure  that  they  are  provided  with 
adequate  information  to  make  educated 
choices  about  their  use  of  such  services. 

VI.  Conclusion 

29.  In  the  R&O,  the  Commission 
adopted  rules  to  implement  the  TDDRA 
in  a  manner  that  will  maximize 
consumers’  protection  against  abusive 
practices  with  minimal  disruption  to 
common  carriers  and  providers  of 
lawful  and  legitimate  pay-per-call 
services. 

VII.  Ordering  Clauses 

30.  Accordingly,  it  is  ordered, 
pursuant  to  §§  1,  4(i),  4(j),  201-205,  218 
and  228  of  the  Conununications  Act,  47 
U.S.C.  151,  154(i).  154(j).  102-205,  218 
and  228,  that  part  64  of  the 
Commission’s  Rules  are  amended  as  set 
forth  below. 

31.  It  is  further  ordered  that  this 
Report  and  Order. will  be  effective  thirty 
(30)  days  after  publication  of  a  summary 
thereof  in  the  Federal  Register,  except 
that  effectuation  of  provisions  governing 
billing  and  collection  of  pay-per-call 
services  contained  in  §64.1510  below 
and  rescission  of  the  Commission’s 
preamble  requirements  set  forth  in  47 
CFR  64.711  will  be  deferred  until 
November  1, 1993.i 

32.  It  is  further  ordered  that  all  local 
exchange  carriers  shall  file  with  this 
Commission,  within  120  days  of  release 
of  this  Order,  tariffs  providing  for 
blocking  of  services  offered  on  the  900 
service  access  code,  consistent  with  the 
provisions  of  thi$.  order  and  to  become 
effective  on  60  days’s  notice.  For  these 
purposes,  we  waive  §  61.58  of  the 
Commission's  Rules,  47  CFR  61.58,  and 
assign  Special  Permission  No.  93-658. 


1  The  November  1. 1993  effective  date  is  adopted 
to  ensure  consistency  with  related  rules  adopt^  by 
the  FTC. 
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List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers, 
Computer  technology.  Telephone. 

William  F.  Caton, 

Acting  Secretory. 

Final  Rules 

Part  64  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  64-MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64  is 
revised  to  read  as  follows: 

Authority:  Sec.  4, 48  Stat.  1066,  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  secs.  201,  218,  226, 
228,  48  Stat.  1070,  as  amended,  1077;  47 
U.S.C.  201,  218,  226,  228,  unless  otherwise 
noted. 

§§64.709-64.716  [Removed] 

2.  Subpart  G  of  part  64  is  amended  by 
removing  §§  64.709  through  64.716, 
inclusive. 

3.  A  new  subpart  O  of  part  64  is 
added  as  read  as  follows: 

Subpart  O— interstate  Pay-Per-Catl  and  800 
Services 

•Sec. 

64.1501  Definitions. 

64.1502  Limitations  on  the  Provision  of 
Pay-Per-Call  Services. 

64.1503  Termination  of  Pay-Per-Call 
Programs. 

64.1504  Restrictions  on  the  Use  of  800 
Numbers. 

64.1505  Restrictions  on  Collect  Telephone 
Calls. 

64.1506  Number  Designation. 

64.1507  Prohibition  on  Disconnection  or 
Interruption  of  Service  for  Failure  to 
Remit  Pay-Per-Call  and  Similar  Service 
Chaiges 

64 . 1 508  Blocking  Access  to  900  Service. 

64.1509  Disclosure  and  Dissemination  of 
Pay-Pei  Call  Information. 

64.1510  Billing  and  Collection  of  Pay-Per- 
Call  and  Similar  Service  Charges. 

64.1511  Forgiveness  of  Charges  and 
Refunds. 

64.1.512  Involuntary  Blocking  of  Pay-Per- 
Call  Services. 

64.1513  Verification  of  Charitable  Status. 

64.1514  Generation  of  Signalling  Tones. 

64.1515  Recovery  of  Costs. 

Subpart  O — Interstate  Pay-Per-Call  and  800 
Services 

§64.1501  Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  Pay-per-call  service  means  any 
service: 

(1)  In  which  any  person  provides  or 
purports  to  provide: 

(i)  Audio  information  or  audio 
entertainment  produced  or  packaged  by 
such  person; 


(ii)  Access  to  simultaneous  voice 
conversation  services;  or 

(iii)  Any  service,  including  the 
provision  of  a  product,  the  charges  for 
which  are  assessed  on  the  basis  of  the 
completion  of  the  call; 

(2)  For  which  the  caller  pays  a  per- 
call  or  per-time-interval  charge  that  is 
greater  than,  or  in  addition  to,  the 
charge  for  transmission  of  the  call;  and 

(3)  Which  is  accessed  through  use  of 
a  900  telephone  number. 

(b)  Such  term  does  not  include 
directory  services  provided  by  a 
common  carrier  or  its  affiliate  or  by  a 
local  exchange  carrier  or  its  afiiliate,  or 
any  service  the  charge  for  which  is 
tariffed,  or  any  service  for  which  users 
are  assessed  charges  only  after  entering 
into  a  presubscription  or  comparable 
arrangement  with  the  provider  of  such 
service. 

(1)  Presubscription  or  comparable 
arrangement  means  a  contractual 
agreement  in  which: 

(1)  The  service  provider  clearly  and 
conspicuously  discloses  to  the 
consumer  all  material  terms  and 
conditions  associated  with  the  use  of 
the  service,  including  the  service 
provider’s  name  and  address,  a  business 
telephone  niunber  which  the  consmner 
may  use  to  obtain  additional 
information  or  to  register  a  complaint, 
and  the  rates  for  the  service; 

(ii)  The  service  provider  agrees  to 

.  notify  the  consumer  of  any  fiature  rate 
changes; 

(iii)  The  consiuner  agrees  to  utilize 
the  service  on  the  terms  and  conditions 
disclosed  by  the  service  provider;  and 

(iv)  The  service  provider  requires  the 
use  of  £m  identification  number  or  other 
means  to  prevent  unauthorized  access  to 
the  service  by  nonsubscribers. 

(2)  Disclosure  of  a  credit  or  charge 
card  number,  along  with  authorization 
to  bill  that  number,  made  during  the 
course  of  a  call  to  an  information  service 
shall  constitute  a  presubscription  or 
comparable  arrangement  if  the  credit  or 
charge  card  is  subject  to  the  dispute 
resolution  procedures  of  the  Truth  in 
Lending  Act  and  Fair  Credit  Billing  Act, 
as  amended,  15  U.S.C.  1601  et  seq.  No 
other  action  taken  by  the  consumer 
during  the  course  of  a  call  to  an 
information  service,  for  which  charges 
are  assessed,  can  be  construed  as 
creating  a  presubscription  or 
comparable  arrangement. 

§  64.1 502  Limitations  on  the  provision  of 
pay-per-call  services. 

Any  common  carrier  assigning  a 
telephone  number  to  a  provider  of 
interstate  pay-per-call  service  shall 
require,  by  contract  or  tariff,  that  such 
provider  comply  with  the  provisions  of 


this  subpart  and  of  titles  II  and  III  of  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  (Pub.  L.  No.‘l02-556) 
(TDDRA)  and  the  regulations  prescribed 
by  the  Federal  Trade  Commission 
pursuant  to  those  titles. 

§  64.1 503  Termination  of  pay-per-call 
programs. 

Any  common  carrier  assigning  a 
telephone  number  to  a  provider  of 
interstate  pay-per-call  service  shall 
specify  by  contract  or  tariff  that  pay-per- 
call  programs  not  in  compliance  with 
§64.1502  shall  be  terminated  following 
written  notice  to  the  information 
provider.  The  information  provider 
shall  be  afforded  a  period  of  no  less  than 
seven  and  no  more  than  14  days  during 
which  a  program  may  be  brought  into 
compliance.  Programs  not  in 
compliance  at  the  expiration  of  such 
period  shall  be  terminated  immediately. 

§64.1504  Restrictions  on  the  use  of  800 
numbers. 

Common  carriers  shall  prohibit,  by 
tariff  or  contract,  the  use  of  any 
telephone  nrunber  beginning  with  an 
800  service  access  code,  or  any  other 
telephone  niunber  advertised  or  widely 
understood  to  be  toll  free,  in  a  manner 
that  would  result  in: 

(a)  The  calling  party  or  the  subscriber 
to  the  originating  line  being  assessed,  by 
virtue  of  completing  the  call,  a  charge 
for  the  call; 

(b)  The  calling  party  being  connected 
to  a  pay-per-call  service; 

(c)  The  calling  party  being  charged  for 
information  conveyed  dining  the  call 
unless  the  calling  party  has  a 
presubscription  or  comparable 
arrangement;  or 

(d)  The  calling  party  being  called  back 
collect  for  the  provision  of  audio  or  data 
information  services,  simultaneous 
voice  conversation  services,  or  products. 

§  64.1 505  Restrictions  on  collect 
telephone  calls. 

(a)  No  common  carrier,  shall  provide 
interstate  transmission  or  billing  and 
collection  services  to  an  entity  offering 
any  service  within  the  scope  of 

§  64.1501(a)(1)  that  is  billed  to  a 
subscriber  on  a  collect  basis  at  a  per-call 
or  per-time-interval  charge  that  is 
greater  than,  or  in  addition  to,  the 
charge  for  transmission  of  the  call. 

(b)  No  common  carrier  shall  provide 
.  interstate  transmission  services  for  any 
.collect  information  services  billed  to  a 
subscriber  at  a  tariffed  rate  unless  the 
called  party  has  taken  affirmative  action 
clearly  indicating  that  it  accepts  the 
charges  for  the  collect  service. 
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§  64.1506  Number  designation. 

Any  interstate  service  described  in 
§64.1501  (a)(1)  through  (a)(2)  shall  be 
oHered  only  through  telephone  numbers 
beginning  with  a  900  service  access 
code. 

§  64.1507  Prohibition  on  disconnection  or 
interruption  of  service  for  failure  to  remit 
pay-per-cali  or  similar  service  charges. 

No  common  carrier  shall  disconnect 
or  interrupt  in  any  manner,  or  order  the 
disconnection  or  interruption  of,  a 
telephone  subscriber’s  local  exchange  or 
long  distance  telephone  service  as  a 
result  of  that  subs^ber's  failure  to  pay: 

(a)  Charges  for  interstate  pay-per-^1 
service; 

(b)  Charges  for  interstate  information 
services  provided  pursuant  to  a 
presubscription  or  comparable 
arrangement;  or 

(c)  Charges,  which  have  been 
disputed  by  the  subscriber,  for  interstate 
tariffed  collect  information  services. 

§  64.1508  Blocking  access  to  900  service. 

(a)  Local  exchange  carriers  must  offer 
to  their  subscribers,  where  technically 
feasible,  an  option  to  block  access  to 
services  ofiei^  on  the  900  service 
access  code.  Blocking  is  to  be  oflered  at 
no  charge,  on  a  one-time  basis,  to: 

(1)  AU  telephone  subscribers  during 
the  period  from  November  1, 1993 
through  December  31. 1993;  and 

(2)  Any  subscriber  who  subscribes  to 
a  new  telephone  number  for  a  period  of 
60  days  after  the  new  number  is 
effective. 

(b)  For  blocking  requests  not  within 
the  one-time  option  or  outside  the  time 
frames  specific  in  paragraph  (a)  of  this 
section,  and  for  unblocking  requests, 
local  exchange  carriers  may  charge  a 
reasonable  one-time  fee.  Requests  by 
subscribers  to  remove  900  services 
blocking  must  be  in  writing. 

(c)  The  terms  and  conditions  under 
which  subscribers  may  obtain  900 
services  blocking  are  to  be  included  in 
tariffs  filed  with  this  Commission. 

§  64.1509  Disclosure  sikI  dissemination  of 
pay-per-cail  Information. 

(a)  Any  common  carrier  assigning  a 
telephone  number  to  a  provider  of 
interstate  pay-per-call  services  shall 
make  readily  available,  at  no  charge,  to 
Federal  and  State  agencies  and  all  other 
interested  persons: 

(1)  A  list  of  the  telephone  numbers  for 
each  of  the  pay-per-call  services  it 
carries: 

(2)  A  short  description  of  each  such 
service; 

(3)  A  statement  of  the  total  cost  or  the 
cost  per  minute  and  any  other  fees  for 
each  such  service;  and 


(4)  A  statement  of  the  pay-per-call 
service  provider’s  name,  business 
address,  and  business  telephone 
number. 

(b)  Any  common  carrier  assigning  a 
telephone  number  to  a  provider  of 
interstate  pay-per-call  services  and 
offering  billing  and  collection  services 
to  such  provider  shall: 

(1)  Establish  a  local  or  toll-fiee 
telephone  number  to  answer  questions 
and  provide  information  on  subscribers’ 
rights  and  obligations  with  regard  to 
their  use  of  pay-per-call  services  and  to 
provide  to  callers  the  name  and  mailing 
address  of  any  provider  of  pay-per-call 
services  offer^  by  that  carrier,  and 

(2)  Provide  to  all  its  telephone 
subscribers,  either  directly  or  through 
contract  with  any  local  exchange  carrier 
providing  billing  and  collection  services 
to  that  carrier,  a  disclosure  statement 
setting  forth  all  rights  and  obligations  of 
the  subscriber  and  the  carrier  with 
respect  to  the  use  and  payment  of  pay- 
per-call  services.  Such  statement  must 
include  the  prohibition  against 
disconnection  of  basic  communications 
services  for  failure  to  pay  pay-per-call 
charges  established  by  §64.1507,  the 
right  of  a  subscriber  to  obtain  blocking 
in  accordance  with  §64.1508,  the  right 
of  a  subscriber  not  to  be  billed  for  pay- 
per-call  services  not  ofiered  in 
compliance  with  federal  laws  and 
regulations  established  by 

§  64.1510(a)(iv),  and  the  possibility  that 
a  subscriber’s  access  to  900  services  may 
be  involuntarily  blocked  pursuant  to 
§  64.1512  for  failure  to  pay  legitimate 
pay-per-call  charges. tMsclosure 
statements  must  be  forwarded  to: 

(i)  All  telephone  subscribers  no  later 
than  60  days  after  these  regulations  take 
effect; 

(ii)  All  new  telephone  subscribers  no 
later  than  60  days  after  service  is 
established; 

(iii)  All  telephone  subscribers 
requesting  service  at  a  new  location  no 
later  than  60  days  after  service  is 
established;  and 

(iv)  Thereafter,  to  all  subscribers  at 
least  once  per  calendar  year,  at  intervals 
of  not  less  than  6  months  nor  more  than 
18  months. 

§  64.1 51 0  Billing  and  collection  of  pay-per- 
call  and  similar  service  charges. 

(a)  Any  common  carrier  assigning  a 
telephone  number  to  a  provider  of 
interstate  pay-per-call  services  and 
offering  billing  and  collection  services 
to  such  provider  shall: 

(1)  Ensure  that  a  subscriber  fe  not 
billed  for  interstate  pay-per-call  services 
that  such  carrier  knows  or  reasonably 
should  know  were  provided  in  violation 
of  the  regulations  set  forth  in  this 


subpart  or  prescribed  by  the  Federal 
Trade  Commission  pursuant  to  titles  II 
or  III  of  the  'TDDRA  or  any  other  federal 
law; 

(2)  In  any'billing  to  telephone 
subscribers  that  includes  charges  for  any 
interstate  pay-per-call  service: 

(i)  Include  a  statement  indicating  that: 

(A)  Such  charges  are  for  non¬ 
communications  services; 

(B)  Neither  local  nor  long  distances ' 
services  can  be  disconnected  for  non¬ 
payment  although  an  information 
provider  may  employ  private  entities  to 
seek  to  collect  such  charges; 

(C)  900  number  blocking  is  available 
upon  request:  and 

(D)  Access  to  pay-per-call  services 
may  be  involuntarily  blocked  fur  failure 
to  pay  legitimate  charges; 

(ii)  Display  any  charges  for  pay-per- 
call  services  in  a  part  of  the  bill  that  is 
identified  as  not  l^ing  related  to  local 
and  long  distance  telephone  charges; 

(iii)  Specify,  for  each  pay-per-call 

,  charge  made,  the  type  of  service,  the 
amount  of  the  charge,  and  the  date, 
time,  and,  for  calls  billed  on  a  time- 
sensitive  basis,  the  duration  of  the  call; 
and 

(iv)  Identify  the  local  or  toll-free 
number  established  in  accordance  with 
§  64.1509(b)(1). 

(b)  Any  common  carrier  offering 
billing  and  collection  services  to  an 
entity  providing  interstate  information 
services  pursuant  to  a  presubscription 
or  comparable  arrangement,  or  for 
interstate  tariffed  collect  information 
services,  shall,  to  the  extent  possible, 
display  the  billing  information  in  the 
manner  described  in  paragraphs  (a)(2)(i) 
through  (a)(2)(ii)  of  this  section. 

§  64.1 51 1  Forgiveness  of  charges  and 
refunds. 

(a)  Any  carrier  assigning  a  telephone 
number  to  a  provider  of  interstate  pay- 
per-call  services  or  providing 
transmission  for  interstate  tariffed 
collect  information  services  or  interstate 
information  services  offered  under  a 
presubscription  or  comparable 
arrangement,  and  providing  billing  and 
collection  services  for  such  services, 
shall  establish  procedures  for  the 
handling  of  subscriber  complaints 
regarding  charges  for  those  services.  A 
billing  carrier  is  afforded  discretion  to 
set  standards  for  determining  when  a 
subscriber’s  complaint  warrants 
forgiveness,  refund  or  credit  of  interstate 
pay-per-call  or  information  services 
charges  provided  that  such  charges  must 
be  forgiven,  refunded,  or  credited  when 
a  subscriber  has  complained  about  such 
charges  and  either  this  Commission,  the 
Federal  Trade  Commission,  or  a  court  of 
competent  jurisdiction  has  found  or  the 
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carrier  has  determined,  upon 
investigation,  that  the  service  has  been 
offered  in  violation  of  federal  law  or  the 
regulations  that  are  either  set  forth  in 
this  subpart  or  prescribed  by  the  Federal 
Trade  Commission  pursuant  to  titles  II 
or  Ill  of  the  TDDRA.  Carriers  shall 
observe  the  record  retention 
requirements  set  forth  in  §  42.6  of  this 
chapter  except  that  relevant  records 
shall  be  retained  by  carriers  beyond  the 
requirements  of  part  42  of  this  chapter 
when  a  complaint  is  pending  at  the  time 
the  specified  retention  peric^  expires. 

(b)  Any  carrier  assigiiing  a  telephone 
number  to  a  provider  of  interstate  pay- 
per-call  services  but  not  providing 
billing  and  collection  services  for  such 
services,  shall,  by  tariff  or  contract, 
require  that  the  provider  and/or  its 
billing  and  collection  agents  have  in 
place  procedures  whereby,  upon 
complaint,  pay-per-call  charges  may  be 
forgiven,  refunded,  or  credited, 
provided  that  such  charges  must  be 
forgiven,  refunded,  or  credited  when  a 
subscriber  has  complained  about  such 
charges  and  either  this  Commission,  the 
Federal  Trade  Commission,  or  a  court  of 
competent  jurisdiction  has  found  or  the 
carrier  has  determined,  upon 
investigation,  that  the  service  has  been 
offered  in  violation  of  federal  law  or  the 
regulations  that  are  either  set  forth  in 
this  subpart  or  prescribed  by  the  Federal 
Trade  Commission  pursuant  to  titles  II 
of  m  of  the  TDDRA. 

§  64.1 51 2  Involuntary  blocking  of  pay-per- 
call  services. 

Nothing  in  this  subpart  shall  preclude 
a  common  carrier  or  information 
provider  from  blocking  or  ordering  the 
blocking  of  its  interstate  pay-per-cali 
programs  from  numbers  assigned  to  ■. 
subscribers  who  have  incurred,  but  not 
paid,  legitimate  pay-per-call  charges, 
except  that  a  subscriber  who  has  filed  a 
complaint  regarding  a  particular  pay- 
per-call  program  pursuant  to  procedures 
established  by  the  Federal  Trade 
Commission  under  title  III  of  the 
TDDRA  shall  not  be  involuntarily 
blocked  firom  access  to  that  program 
while  such  a  complaint  is  pending.  This 
restriction  is  not  intended  to  preclude 
involuntary  blocking  when  a  carrier  or 
IP  has  decided  in  one  instance  to 
sustain  charges  against  a  subscriber  but 
that  subscriber  files  additional  separate 
complaints. 

§  64.1 51 3  Verification  of  charitable  status. 

Any  common  carrier  assigning  a 
telephone  number  to  a  provider  of 
interstate  pay-per-call  services  that  the 
carrier  knows  or  reasonably  should 
know  is  engaged  in  soliciting  charitable 
contributions  shall  obtain  verification 


that  the  entity  or  individual  for  whom 
contributions  are  solicited  has  been 
granted  tax  exempt  status  by  the 
Internal  Revenue  Service. 

§64.1514  Generation  of  signalling  tones. 

No  common  carrier  shall  assign  a 
telephone  number  for  any  pay-per-call 
service  that  employs  broadcast 
advertising  which  generates  the  audible 
tones  necessary  to  complete  a  call  to  a 
pay-per-call  service. 

§  64.1515  Recovery  of  costs. 

No  common  carrier  shall  recover  its 
cost  of  complying  with  the  provisions  of 
this  subpart  from  local  or  long  distance 
ratepayers. 

(FR  Doc.  93-20498  Filed  8-24-93: 8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  541 

[Docket  No.  T84-01:  Notice  31] 

Final  Listing  of  High  Theft  Lines  for 
1993  Model  Year;  Correction 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  errors 
in  the  final  listing  of  high-theft  lines  for 
the  1993  Model  Year  (MY),  that  was 
published  on  January  12, 1993  (58  FR 
3850).  In  the  amended  list  in  this 
document,  errors  in  the  names  of  two 
Alfa  Romeo  lines  and  two  Mercedes- 
Benz  models  are  corrected,  two 
Mercedes-Benz  models,  the  300  SEL  and 
380  SL,  are  removed,  and  the  following 
are  added:  Three  Mercedes-Benz 
models,  the  300  SDL,  the  300  SE,  and 
the  300  TD;  a  General  Motors  line,  the 
Chevrolet  Monte  Carlo;  and  a  Mitsubishi 
line,  the  Mitsubishi  3000GT. 

EFFECTIVE  DATE:  August  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  Gray,  Office  of  Market 
Incentives.  NHTSA,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 
SUPPLEMENTARY  INFORMATION:  NHTSA  is 
correcting  errors  in  the  final  list  of  high 
theft  vehicle  lines  for  Model  Year  (MY) 
1993,  that  appeared  in  the  Federal 
Register  on  January  12, 1993  (58  FR 
3850).  This  correction  document 
incorporates  updated  information 
brought  to  NHTSA’s  attention 
subsequent  to  the  publication  of  the 
final  list  for  MY  1993.  The  following  are 


corrections  to  appendix  A  of  49  CFR 
part  541,  the  Theft  Prevention  Standard: 

The  Alfa  Romeo  lines,  erroneously 
listed  as  “Milano  141"  and  "Fiat  144” 
should  read,  respectively,  “Milano  161" 
cmd  “Fiat  164”. 

The  Mercedes-Benz  models, 
erroneously  listed  as  “380  SEC/500 
SEC”,  and  “380  SEL/500  SEL”  should 
read,  respectively,  “300  SEC/500  SEC", 
and  “300  SEL/500  SEL”.  The  “380  SL” 
is  removed,  as  it  is  an  erroneous  listing 
of  the  300  SL.  which  is  already  listed  in 
Appendix  A-I,  under  Mercedes-Benz,  as 
part  of  the  129  line.  The  “300  SEL”  is 
removed,  as  it  is  duplicative  of  the  “300 
SEL/500  SEL."  In  addition,  the 
following  three  models  are  added  to 
Mercedes-Benz’s  listing  in  Appendix  A: 
the  300  TD.  the  300  SE,  and  the  300  SDL 
lines. 

The  General  Motors  line,  “Chevrolet 
Monte  Carlo",  and  the  Mitsubishi 
Motors  line,  the  “Mitsubishi  3000CT”, 
were  inadvertently  left  out  in  the  final 
list  for  MY  1993,  and  are  added  in  this 
document. 

Since  the  corrections  made  by  this 
document  only  inform  the  public  of 
previous  agency  actions,  and  do  not 
impose  any  additional  obligations  on 
any  party.  NHTSA  finds  for  good  cause 
that  the  revisions  made  by  this  notice 
should  be  efiective  as  soon  as  it  is 
published  in  the  Federal  Register. 

List  of  Subjects  in  49  CFR  Part  541 

Administrative  practice  and 
procedure.  Labeling,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  part  541  is  amended  as  follows: 

PART  541— [AMENDED] 

1.  The  authority  citation  for  part  541 
continues  to  read  as  follows: 

Authority:  IS  U.S.C.  2021-2024,  and  2026; 
delegation  of  authority  at  49  CFR  1.50. 

Appendix  A — [Amended) 

2.  Appendix  A  is  amended  as  follows: 

a.  In  the  entry  for  “Alfa  Romeo”, 
“Milano  141”  is  revised  to  read  “Milano 
161”:  and  “Fiat  144”  is  revised  to  read 
“Fiat  164”. 

b.  In  the  entry  for  “General  Motors”, 
“Chevrolet  Monte  Carlo”  is  added  after 
“Chevrolet  Lumina”. 

c.  In  the  entry  for  “Mercedes-Benz", 
“380  SEC/500  SEC”  is  revised  to  read 
“300  SEC/500  SEC”:  “380  SEL/500 
SEL”  is  revised  to  read  “300  SEL/500 
SEL”:  “300  SEL”  is  removed;  “380  SL” 
is  removed;  “300  SDL”  is  added  after 
“260  E”;  “300  SE”  is  added  after  “300 
SDL”;  and  “300  TD”  is  added  after  “300 
SEL/500  SEL”. 
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d.  In  the  entry  for  “Mitsubishi”, 
“Mitsubishi  3000GT"  is  added  after 
“Eclipse”. 

Issued  on:  August  18, 1993. 

Howard  M.  Smoikin, 

Executive  Director. 

IFR  Doc.  93-20500  Filed  8-24-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  930402-3134;  LD.  081393C] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  announces  that  the 
recreational  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from 
Cape  Falcon  to  Humbug  Mountain, 
Oregon,  was  closed  at  midnight,  August 
10, 1993.  This  action  is  necessary  to 
conform  to  the  preseason  announcement 
of  the  1993  management  measures  and 
is  intended  to  ensure  conservation  of 
coho  salmon. 

OATES:  Effective  at  2400  hours  local 
time,  August  10, 1993.  Comments  will 
be  accepted  through  September  8, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service.  NOAA,  7600  Sand 
Point  Way  NE.,  BIN  Cl5700-Bldg.  1, 
Seattle,  WA  98115-0070.  Information 
relevant  to  this  notice  has  been 
compiled  in  aggregate  form  and  is 
available  for  public  review- during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  (206)  526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  661.21(a)(1)  state 
that  “When  a  quota  for  the  commercial 
or  the  recreational  fishery,  or  both,  for 
any  salmon  spiecies  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Director  to  be  reached  on 
or  by  a  certain  date,  the  Secretary  will, 
by  notice  issued  under  §  661.23,  close 
the  commercial  or  recreational  fishery, 
or  both,  for  all  salmon  species  in  the 
portion  of  the  fishery  management  area 


to  which  the  quota  applies  as  of  the  date 
the  quota  is  projected  to  be  reached.” 

In  its  amended  emergency  interim 
rule  (58  FR  31664,  June  4, 1993),  NMFS 
announced  that  the  1993  overall 
recreational  catch  horn  Cape  Falcon, 
Oregon,  to  the  U.S.-Mexico  border 
would  be  limited  to  a  catch  quota  of 
68,000  coho  salmon.  When  this  coho 
salmon  quota  is  reached,  all  recreational 
fisheries  between  Cape  Falcon  and 
Humbug  Mountain,  Oregon,  will  close. 
The  recreational  finery  between  Cape 
Falcon  and  Humbug  Mountain  was 
open  on  May  1  through  June  6,  then 
reopened  on  July  13  and  was  scheduled 
to  continue  through  the  earlier  of 
September  7  or  the  projected  attainment 
of  the  overall  coho  quota  south  of  Cape 
Falcon.  Beginning  July  13.  the  fishery 
was  open  Sunday  ffirough  Tuesday 
only. 

Based  on  the  best  available 
information  on  August  12, 1993,  the 
recreational  fishery  catch  south  of  Cape 
Falcon  was  estimated  to  be  61,000  coho 
salmon  through  August  10.  The  7,000 
fish  remaining  in  the  overall  coho  quota 
were  projected  to  be  caught  by  the 
recreational  fisheries  south  of  Humbug 
Mountain  during  the  rest  of  their 
scheduled  seasons.  Therefore,  the 
recreational  fishery  between  Cape 
Falcon  and  Humbug  Mountain.  Oregon, 
which  closed  as  regularly  scheduled  at 
midnight  Tuesday,  August  10, 1993, 
was  not  reopened  on  its  next  scheduled 
opening  date  of  Sunday,  August  15, 
1993,  and  will  lemain^closed  for  the 
remainder  of  the  season. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  this  closure.  The  State.of 
Oregon  will  manage  the  recreational 
fishery  in  state  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
Federal  action.  In  accordance  with  the 
inseason  notice  procedures  of  50  CFR 
661.23,  actual  notice  to  fishermen  of 
this  action  was  given  prior  to  0001 
hours  local  time,  August  15, 1993,  the 
time  of  the  next  scheduled  opening,  by 
telephone  hotline  number  (206)  526- 
6667  or  (800)  662-9825  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  Khz.  Because  of  the  need  for 
immediate  action,  the  Secretary  of 
Commerce  has  determined  that  good 
cause  exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity 
for  public  comment.  This  notice  does 
not  apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 


Classification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executiye  Order  12291. 

Lilt  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 
Audiority:  16  U.S.C.  1801  et  seq. 

Dated:  August  19, 1993. 

Richard  H.  Schaidier, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  93-20526  Filed  8-24-93;  8:45  am) 

MLUNO  COM  MlO-O-ai 


p.0. 0ei993A] 

50  CFR  Part  285 

Atlantic  Tuna  Fisheries;  Btuefin  Tuna 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Announcement  of  reserve 
allocation  to  the  1993  Harpoon  category 
quota. 

SUMMARY:  NMFS  announces  that  it  is 
taking  action,  pursuant  to  authority  in 
implementing  regulations,  to  allocate  7 
metric  tons  (mt)  from  the  1993  reserve 
to  the  Harpoon  category.  This  action  is 
being  taken  to  extend  the  season  for  the 
Harpoon  category,  thereby  assuring 
additional  collection  of  biological  data, 
providing  additional  fishing 
opportunities  for  this  traditional  fishery 
during  the  late  summer  when  the 
weather  is  usually  good  and,  thereby, 
increasing  the  economic  benefits  from 
this  fishery.  This  action  resi^lts  in  a  total 
1993  Harpoon  category  quota  of  60  mt 
and  a  remaining  reserve  of  3  mt. 
EFFECTIVE  DATE:  August  20, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  B.  Foster,  508-281-9260,  or 
Aaron  E.  King,  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
regulating  the  harvest  of  Atlantic  bluefin 
tuna  by  persons  and  vessels  subject  to 
U..S.  jurisdiction  are  found  at  50  CFR 
part  285.  Section  285.22  subdivides  the 
international  Conimission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
recommended  U.S.  quota  among  the 
various  domestic  fishing  categories. 

Under  the  implementing  regulations 
at  50  CFR  285.22(f),  the  Assistant 
Administrator  for  Fisheries,  NOAA,  has 
the  authority  to  allocate  any  portion  of 
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the  reserve  amount  to  any  Bshing 
category  after  considering  the  following 
factors:  (1)  The  usefulness  of 
information  obtained  from  catches  of 
the  particular  category  of  the  ftshery  for 
biological  sampling  and  monitoring  the 
status  of  the  stock;  (2)  the  catches  of  the 
particular  gear  segment  to  date  and  the 
likelihood  of  closure  of  that  segment  of 
the  fishery  if  no  allocation  is  made;  (3) 
the  projected  ability  of  the  particular 
gear  segment  to  harvest  the  additional 
amount  of  Atlantic  bluefin  tuna  before 
the  anticipated  end  of  the  fishing 
season;  and  (4)  the  estimated  amounts 
by  which  quotas  established  for  other 
gear  segments  of  the  fishery  might  be 
exceeded. 

Allocating  7  mt  from  the  reserve  to 
the  Harpoon  category  responds  to  the 
four  criteria  listed  above  as  follows:  (1) 
Harpoon  landings  allow  collection  of 
biological  data  (weight,  length,  area 
harvested,  etc.)  from  the  harpoon 
fishery;  (2)  1993  Harpoon  category 
catches  have  been  high  relative  to  recent 
years  at  this  date  in  the  season,  and  it 
would  be  necessary  to  close  this 
category  of  the  fishery  within  the  next 
few  days  unless  additional  quota 
allocation  is  made;  (3)  given  the 
importance  of  fishing  in  good  weather 
conditions  normally  occurring  in  the 
late  summer  (late  August  and  early 


September),  but  very  unpredictable  after 
that,  the  Harpoon  category  will  be  able 
to  harvest  the  additional  amount  of 
Atlantic  bluefin  tuna;  and  (4)  new  quota 
monitoring  techniques  (e.g.,  daily  faxing 
of  dealer  reports)  will  improve  NMFS’ 
ability  to  keep  all  categories  within 
assigned  quotas. 

Since  1993  is  the  second  year  of  the 
biennial  quota,  and  one  of  the  stated 
management  objectives  is  to  maximize 
use  of  the  available  ICCAT  quota,  NMFS 
believes  it  is  preferable  to  allocate  some 
of  the  reserve  early  in  the  1993  season, 
rather  than  later.  Allocation  of  the 
reserve  beforehand  will  enable 
fishermen  to  plan  better  for  fishing 
activities,  will  reduce  the  likeliho^  of 
a  disruptive  August  closure  when 
weather  is  usually  good,  and  may 
distribute  fishing  opportunities  more 
fairly  than  could  be  accomplished  later 
in  the  season.  Furthermore,  the  late 
summer  fishery  would  allow  Harpoon 
category  fishermen  to  benefit  from 
higher  market  prices. 

At  the  present  harvest  level  and  rate 
of  catch,  NMFS  estimates  that  the 
Harpoon  category  could  reach  its  quota 
of  53  mt  by  August  24, 1993.  Therefore, 
NMFS  announces  that  it  is  taking  action 
to  allocate  7  mt  from  the  1993  reserve 
to.  the  Harpoon  category.  It  is  estimated 
that  this  action  will  prolong  the 


Harpoon  category  season  by  at  least  5 
days.  The  intent  of  this  action  is  to 
prevent  overharvest  of  the  western 
Atlantic  bluefin  tuna  catch  quota 
established  for  this  fishery  for  the  1992- 
93  biennial  period,  while  providing 
continued  collection  of  biological  data, 
helping  continue  traditional  late 
summer  ftsheries,  maximizing  the  use  of 
the  available  resource,  and  distributing 
the  fishing  opportunity  and  beneficial 
economic  impacts  among  many 
businesses  and  users  for  a  longer  period 
of  time.  Additionally,  this  helps  provide 
a  reasonable  opportunity  for  U.S. 
fishermen  to  harvest  the  1992-93  quota, 
as  required  by  the  Atlantic  Timas 
Convention  Act  (ATCA), 

Classification 

This  action  is  required  by  50  CFR 
285.22(h)  and  complies  with  E.O. 

12291. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries.  Penalties.  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  August  19, 1993. 

Gary  Matlock, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries  Services. 
(FR  Doc.  93-20540  Filed  B-20-93;  2:43  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persorts  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  351 
RiN;  3206-AF50 

Reduction  in  Force  Assignment  Rights 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
regulations  that  would  expand 
employees’  assignment  rights  in 
reduction  in  force  (RIF)  competition. 
These  proposed  regulations  broaden  the 
“retreat”  right,  a  form  of  “bumping” 
within  the  same  retention  sub^up  that 
is  limited  to  positions  formerly  held  by 
a  competing  employee,  to  encompass 
additional  positions  held  by  other 
employees  with  less  service  in  the  same 
sut^oup.  The  expanded  retreat  right 
would  hie  mandatory  for  all  RIF  actions 
efiected  6  months  after  the  publication 
date  of  final  regulations. 

DATES:  Written  comments  will  be 
considered  if  received  no  later  than 
October  25, 1993. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Associate  Director  for 
Career  Entry,  room  6F08,  Office  of 
Personnel  Management,  Washington, 

DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Glennon  or  Edward  P. 
McHugh,  (202)  606-0960;  FAX  (202) 
606-2329. 

SUPPLEMENTARY  INFORMATION:  The 
present  provisions  covering  RIF 
assignment  rights  are  set  forth  in 
subpart  G  of  5  CFR  351.  Competing 
employees  in  retention  tenure  Groups  I 
and  n  with  current  performance  ratings 
of  at  least  “Minimally  Successful”  who 
have  been  released  from  their 
competitive  levels  are  entitled  to  an 
offer  of  RIF  assignment  if  they  have 
“bumping”  or  “retreating”  rights  to  an 
available  position  in  the  same 
competitive  area.  The  available  position 
must  be  within  three  grades  or  grade- 


intervals  (or  equivalent)  of  the 
employee’s  present  position.  However, 
an  employee  who  is  a  preference 
eligible  for  purposes  of  this  part  and 
who  has  a  compensable  service- 
connected  disability  of  30  percent  or 
more  has  a  retreat  right  to  positions  up 
to  five  grades  or  grade-intervals  (or 
equivalent)  of  the  employee’s  present 
position.  _ 

Section  5  CFR  351.701(b)  covers 
employee  “bumping”  rights.  Bumping 
means  displacing  an  employee  in  a 
lower  tenure  group,  or  in  a  lower 
subgroup  within  the  released 
employee’s  own  tenure  group.  Although 
the  released  employee  must  be  qualified 
for  the  position,  it  may  be  a  position 
tliat  the  employee  has  never  held. 
Sections  5  CFR  351.701(c)  and  (d)  cover 
“retreat”  rights.  Retreating  means 
displacing  an  employee  with  less 
service  within  the  released  employee’s 
own  tenure  group  and  subgroup  (i.e.,  a 
limited  form  of  bumping  within  the 
same  retention  group  and  subgroup). 

The  position  must  also  be  the  same 
position  or  essentially  identical  to  a 
position  held  by  the  released  employee 
in  any  Federal  agency  on  a  permanent 
basis.  An  employee  with  a  current 
annual  performance  rating  of 
“Minimally  Successful”  only  has  retreat 
rights  to  positions  held  by  an  employee 
with  the  same  or  lower  ratings. 

Section  5  CFR  351.701(b)  is  revised  to 
provide  competing  employees  with  a 
broader  retreat  right.  An  employee 
would  have  the  right  to  retreat  by 
displacing  a  lower-standing  employee 
within  the  same  group  and  subgroup 
when  the  agency  could  not  make  an 
equal  ofier  of  assignment  using  the 
bumping  provisions.  To  exercise  the 
expanded  retreat  right,  the  released 
employee  must  be  qualified  for  the 
position.  However,  the  retreat  right 
would  no  longer  be  limited  to  a  position 
that  is  the  same  or  essentially  identical 
to  a  position  previously  held  by  the 
released  employee.  This  basic  provision 
is  presently  an  option  set  forth  in  5  CFR 
351.705(a)(1). 

Under  the  revised  5  CFR  351.701(c), 
a  preference  eligible  employee  for 
purposes  of  this  part  with  a 
compensable  service-connected 
disability  of  30  percent  or  more  would 
have  retreat  rights  to  positions  up  to  five 
grades  or  grade  intervals  (or  equivalent). 

In  conforming  changes,  present  5  CFR 
351.701(d)  is  deleted  and  5  CFR 


351.701(e)  is  redesignated  5  CFR 
351.701(d). 

Finally,  5  CFR  351.705(a)(1)  is  revised 
to  provide  that,  at  its  option,  an  agency 
may  allow  bumping  within  the  same 
subgroup  in  all  actions  without  first 

considering  whether  the  offer  is  _ 

equivalent  to  a  bump  ofier  imder  5  CFR 
351.701(b). 

E.0. 12291  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  imder  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  only  affects  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  351 

Government  employees. 

U.S.  Office  of  Personnel  Management 
Patricia  W.  Lattimore, 

Acting  Depu  ty  Director. 

Accordingly,  OPM  is  amending  part 
351  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  351— REDUCTION  IN  FORCE 

1.  'The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3502,  3503. 

2.  In  Section  351.701,  paragraph  (c)  is 
revised,  paragraph  (d)  is  removed,  and 
paragraph  (e)  is  redesigned  as  paragraph 
(d),  to  read  a^  follows: 

§  351 .701  Assignment  involving 
dispiacement 
***** 

(c)  Same  subgroup-retreating.  A 
released  employee  shall  be  assigned  in 
accordance  with  paragraph  (a)  of  this 
section  and  retreat  to  a  position  that: 

(1)  Is  held  by  another  employee  with 
lower  retention  standing  in  the  same 
tenure  group  and  subgroup; 

(2)  Is  not  more  than  three  grades  (or 
appropriate  grade  intervals  or 
equivalent)  below  the  position  from 
which  the  employee  was  released, 
except  that  for  a  preference  eligible 
employee  with  a  compensable  service- 
connected  disability  of  30  percent  or 
more  than  limit  is  five  grades  (or 
appropriate  grade  intervals  or 
equivalent);  and 

(3)  The  agency  cannot  make  an  equal 
ofier  of  assignment  by  displacing  an 
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employee  in  a  lower  subgroup  (e.g., 
throu^  bumping  rights)  under 
paragraph  (b)  of  this  section. 

***** 

3.  In  §  351.705,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  351 .705  Administrative  assignment 
(a)  *  *  * 

(1)  Permit  a  competing  employee  to 
displace  an  employee  with  lower 
standing  in  the  same  subgroup 
consistent  with  §351.701. 

***** 

(FR  Doc.  93-20440  Filed  8-24-93:  8:45  ami 
BILLING  CODE  •32S-01-M 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  93-095-1] 

Importation  of  Apples,  Apricots, 
Peaches,  Persimmons,  Pomegranates, 
and  Citrus  From  Sonora 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Fruits  and  Vegetables  regulations  by  . 
adding  San  Luis  Rio  Colorado  to  the  list 
of  definite  areas  in  Sonora,  Mexico, 
determined  to  be  fiee  from  certain 
injurious  insect  pests  and  horn  which 
apples,  apricots,  grapefruit,  oranges, 
peaches,  persimmons,  pomegranates, 
and  tangerines  may  be  imported  without 
treatment  for  these  pests.  We  believe 
that  this  municipality  is  free  horn  - 
certain  injurious  insect  pests  known  to 
occur  in  Mexico  and  known  to  attack 
these  fruits.  This  action  would  allow  the 
importation  of  these  fruits  into  the 
United  States  from  San  Luis  Rio 
Colorado,  in  accordance  with  the 
regulations.  We  are  also  proposing  to 
make  other  nonsubstantive  changes  for 
clarity. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  24, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
095-1.  Comments  received  may  be 
inspected  at  USDA',  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
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8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grosser.  Senior  Operations 
Officer,  Port  Operations  Staff,  PPQ, 
APHIS,  USDA,  room  632,  Federal 
Building.  6505  Belcrest  Road, 

Hyattsville.  MD  20782,  (301)  436-6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Fruits  and  Vegetables  regulations 
in  7  CFR  319.56  et  seq.  (referred  to 
below  as  the  regulations)  impose 
restrictions  on  the  importation  of  fruits 
and  vegetables  in  order  to  prevent  the 
introduction  and  dissemination  of 
certain  injurious  insects,  including  fruit 
and  melon  flies,  that  are  new  to  or  not 
widely  distributed  within  and 
throughout  the  United  States. 

Paragraphs  (e)  and  (f)  of  §  319.56-2 
contain  requirements  for  the 
importation  of  certain  fruits  and 
vegetables  based  on  their  origin  in  a 
definite  area  or  district.  The  definite 
area  or  district  must  meet  certain 
criteria,  including  criteria  designed  to 
ensure  that  the  area  or  district  is  free 
fitim  all  or  certain  injurious  insects. 
Paragraph  (h)  of  §  319.56-2  lists 
municipalities  in  Sonora,  Mexico,  that 
meet  the  criteria  with  regard  to  five 
listed  insect  pests:  Ceratitis  capitata, 
Anastrepha  tudens,  A.  serpentina,  A. 
obliqua,  and  A.  fraterculus.  Apples, 
apricots,  grapefroit,  oranges,  peaches, 
persimmons,  pomegranates,  and 
tangerines  from  mimicipalities  in 
Sonora,  Mexico,  listed  in  paragraph  (h) 
may  be  imported  into  the  United  States 
without  treatment  for  the  five  listed 
insect  pests. 

We  are  proposing  to  add  San  Luis  Rio 
Colorado  to  the  list  of  municipalities  in 
Sonora.  Mexico,  determined  to  be  free 
from  the  five  listed  fiuit  flies  and  from 
which  apples,  apricots,  grapefruit, 
oranges,  peaches,  persimmons, 
pomegranates,  and  tangerines  may  be 
imported  into  the  United  States  without 
treatment  of  these  pests.  We  believe  that 
San  Luis  Rio  Colorado  meets  all  the 
criteria  contained  in  §  319.56-2(e)(4) 
and  (f).  Specifically,  we  have  ■ 
determined  that: 

1.  Within  the  past  12  months,  the 
Mexican  Ministry  of  Agriculture  and 
Water  Resources  has  performed  trapping 
surveys  that  show  San  Luis  Rio 
Colorado  to  be  free  of  the  five  listed  fruit 
flies — including  the  Mexican  fruit  fly — 
and  that  the  methods  employed  in  these 
surveys  met  the  requirements  approved 
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by  the  Administrator  as  adequate  to  ’ 
detect  these  infestations. 

2.  The  Mexican  government  has 
adopted  and  is  enforcing  requirements 
to  prevent  the  introduction  into  San 
Luis  Rio  Colorado  of  injurious  insects 
known  to  attack  fruits  and  vegetables: 
these  requirements  have  been  deemed 
by  the  Administrator  to  be  at  least 
equivalent  to  those  requirements 
imposed  under  chapter  III,  title  7  of  the 
Code  of  Federal  Regulations  to  prevent 
the  introduction  of  injurious  insects  into 
the  United  States  and  the  interstate 
spread  of  injurious  insects. 

3.  The  Mexican  Ministry  of 
Agriculture  and  Water  Resource  has 
submitted  to  the  Administrator  written 
detailed  procedures  for  the  conduct  of 
surveys  and  the  enforcement  of 
requirements  under  paragraph  (f)  of 

§  319.56-2  to  prevent  the  introduction 
of  injurious  insects  into  San  Luis  Rio 
Colorado. 

We  are  also  proposing  to  make  other 
nonsubstantive  changes  for  the  sake  of 
clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  it  is  not 
a  “major  rule.”  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effed  on  the  economy  of  less  than  $100 
million,  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  action  would  allow  the 
importation  of  apples,  apiicots, 
grapefruit,  oranges,  peaches, 
persimmons,  pomegranates,  and 
tangerines  from  San  Luis  Rio  Colorado 
into  the  United  States,  without 
treatment  for  the  five  listed  fruit  flies. 
This  action  could  increase  imports  of 
these  articles  into  the  United  States, 
since  import  costs  will  be  lowered 
through  the  elimination  of  treatment 
costs.  The  small  entities  that  could  be 
affected  by  this  action  include 
fumigators  at  the  Mexican  border, 
importers  of  the  above-listed  fruits,  and 
domestic  growers,  distributors,  and 
retailers  of  these  fruits. 

The  economic  impact  on  these 
entities  should  be  insignificant,  since 
the  amount  of  fruit  imported  into  the 
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United  States  from  Sen  Luis  Rio 
Colorado  is  expected  to  be  very  small. 

Based  cm  available  information,  we 
anticipate  that  only  unpmts  of  oranges, 
peaches,  and  possibly  mapefruit  may 
increase  as  a  result  of  &s  rule.  Further, 
if  imports  of  oranges  and  peaches  from 
Sonora  and  imports  of  grapefruit  fatun 
Mexico  in  general  were  to  increase  10 
percent  from  1992  levels,  this  increase 
would  amount  to  less  than  one  percmt 
of  total  U.S.  production  and  less  than 
one  percmt  of  total  U.S.  imports  of 
these  commodities.  Consequently,  we 
do  not  ostimate  any  changes  in  prices  or 
costs  of  fresh  oranges,  peaches,  or 
grapefruit  as  a  result  of  this  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  cm 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  would  allow  fruit 
to  be  imported  into  the  United  States 
from  San  Luis  Rio  Colorado,  Mexico.  If 
this  proposed  rule  is  adopted.  State  and 
local  laws  and  regulations  regarding 
fruit  imported  under  this  rule  would  be 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  fruits  are  generally 
imported  for  immediate  distributicm  and 
sale  to  the  consumii^  public,  and 
would  remain  in  foreign  commerce  until 
sold  to  the  ultimate  consumer.  The 
question  of  when  foreign  commerce 
ceases  in  other  cases  must  be  addressed 
on  a  case-by-caae  basis.  If  this  proposed 
rule  is  adopted,  no  retroactive  effect  will 
be  given  to  this  rule,  and  this  rule  will 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  t^e. 

.  Paperwork  Reduction  Act 

The  regulations  in  this  subpart 
contain  no  new  information  collection 
or  recordkeeping  requirements  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  ef  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey. 
Imports.  Nursery  stock.  Plant  diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  would  be 
revised  to  read  as  follows: 

PART  319— FOREIGN  QUARANmNE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  ISOdd.  ISOee,  150ff, 
151-167;  21  U.S.C.  136a;  7  CFR  2.17, 2.51, 
and  371.2(c),  unless  otherwise  noted. 


i319.5«-2  [Amended] 

2.  In  $  319.56-2,  peramph  (b)  ir 
amended  by  rmnoving  me  eight  semi¬ 
colons  following  each  dty  name  and  by 
adding  commas  in  their  places  and  by 
adding  the  phrase  “San  Luis  Rio 
Color^o,”  immediately  after  “Puerto 
Penasco,". 

Done  in  Washington,  DC.  this  18th  day  of 
August,  1993. 

Eugene  Braaaloel, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-20542  Filed  8-24-93;  8:15  ami 
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Agricultural  Marketing  Service 

7  CFR  Part  966 
[Docket  No.  FV93-866-1PR] 

Tomatoes  Grown  in  Rorkla;  Propoeed 
Rule  To  Reviee  the  HendUng 
Regulation 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  This  proposed  rule  invites 
comments  mi  revisions  to  the  handling 
regulation  established  under  the  Federal 
maiketing  order  for  Florida  tomatoes. 
This  action  would  clarify  and  bring  the 
regulations  into  conformity  with  current 
industry  operating  practices.  The 
Florida  Tomato  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  order, 
recommended  this  action. 

DATES:  Comments  must  be  received  by 
September  9. 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  sulunit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Dodiet  Clerk,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  FAX 
Number  (202)  720-5698.  Comments 
should  reference  the  docket  number,  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT; 
Kathleen  M.  Finn,  Marketing  Specialist, 
Maiketing  Order  Administration 
Branch.  Fruit  and  Vegetable  IXvision, 
AMS,  USDA.  room  2536-S.,  P.O.  Box 
96456,  Washington.  DC  20090-6456; 
telephone:  (202)  720-1509,  or  FAX  (202) 
720-5698;  or  John  R.  Toth,  Officer-in- 
Charge,  Southeast  Marketing  Field 


Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.  O.  Box  2276,  Winter 
Haven,  Florida  33883-2276;  (813)  299- 
4770  or  FAX  (813)  299-5169. 
SUPFLEMENTAFTY  INFORMATION:  This 
proposed  rule  is  issued  under  Maiketing 
Agreement  and  Order  No.  966  (7  CFR 
part  966),  both  as  amended,  regulating 
the  handling  of  tomatoes  grown  in 
Florida.  The  marketing  agreement  and 
order  are  authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agricuhure  (Elepartment) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major”  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  proposed 
rule  would  not  preempt  any  State  or 
local  laws,  r^ulations,  or  piolicies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action^  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Maiketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
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behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  Florida  tomatoes  that  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  250  producers  in  the 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $3,500,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  The  majority  of 
the  tomato  handlers  and  producers  may 
be  classified  as  small  entities. 

This  action  proposes  revising 
§  966.323  of  Subpart — Administrative 
Rules  and  Regulations  and  is  based  on 
a  recommendation  of  the  Committee 
and  other  available  information. 

In  accordance  with  §  966.323, 
Handling  Regulation,  of  the  order's  rules 
and  regulations,  fresh  market  shipments 
of  Florida  tomatoes  sold  within  the 
regulated  area  must  meet  grade,  size  and 
inspection  requirements.  Fresh  market 
shipments  of  tomatoes  to  points  outside 
of  the  regulated  area  must  also  meet 
grade,  size  and  inspection  requirements, 
as  well  as  container  requirements.  The 
regulated  area  is  defined  as  that  portion 
of  the  State  of  Florida  which  is  bounded 
by  the  Suwannee  River,  the  Georgia 
border,  the  Atlantic  Ocean,  and  the  Gulf 
of  Mexico.  Basically,  it  is  the  entire 
State  of  Florida,  except  for  the 
panhandle.  The  production  area  is  part 
of  the  regulated  area. 

In  recent  years,  the  Committee  has 
recommended  various  changes  to  this 
handling  regulation  in  an  attempt  to 
improve  returns  to  Florida  tomato 
producers  and  provide  consumers  with 
a  quality  product. 

The  Committee  recommends  that 
these  regulations  no  longer  apply  to 
handlers  shipping  fresh  tomatoes  within 
the  regulated  area.  According  to  the 
Committee,  many  handlers' who  sell 
tomatoes  within  the  regulated  area  are 
small  handlers  who  purchase  the  right 
to  enter  tomato  frelds  and  glean  from 
them  tomatoes  that  were  picked  over  or 
missed  by  regular  harvesting  crews. 
These  small  handlers  do  not  qualify  as 
“registered  handlers”  under  the 
marketing  order.  Registered  handlers  are 
defined  as  persons  who  have  adequate 
facilities  for  grading  tomatoes  for  market 
and  who  assume  initial  responsibility 
for  compliance  with  inspection, 
assessment,  and  other  regulatory 
requirements  on  the  handling  of 
tomatoes  grown  in  the  production  area. 
These  small  handlers  lack  permanent, 
non-portable  facilities  to  grade,  size  and 
pack  tomatoes. 


In  the  past,  the  industry  had 
marketing  problems  with  poor  quality 
tomato  shipments  within  the  regulated 
area.  The  Committee  indicates  that  this 
is  no  longer  a  problem. 

Tomatoes  snipped  within  the 
regulated  area  normally  are  more  ripe 
than  those  shipped  outside  that  area, 
and  cannot  withstand  shipment  to  more 
distant  markets.  Most  tomatoes 
produced  in  Florida  are  shipped  fr^h  to 
markets  outside  the  regulated  area. 

Hence,  the  Committee  recommended 
that  grade,  size  and  inspection 
requirements  implemented  under  the 
order  only  apply  to  shipments  of  fresh 
tomatoes  made  outside  the  regulated 
area.  This  action  would  modify  the 
introductory  paragraph  by  eliminating 
the  reference  to  tomatoes  shipped 
within  the  regulated  area. 

There  are  also  minor  changes 
proposed  in  the  regulation  to  clarify  and 
conform  with  current  industry  practices. 
In  the  size  provision,  clarifrcation  is 
being  proposed  to  show  that  size 
requirements  would  apply  to  all 
tomatoes  packed  by  a  “registered” 
handler.  Currently  the  word 
“registered”  is  not  included  in  the 
regulation.  In  addition,  clarifrcation  is 
proposed  to  show  that  containers  or 
“lids”  shall  be  marked  with  the  proper 
size.  Currently,  the  word  “lids”  is  not 
included  in  that  language.  To  conform 
with  current  industry  practices,  this 
language  should  be  changed  as 
recommended. 

Regarding  the  provisions  on  special 
purpose  shipments  and  safeguards,  the 
Committee  has  recommended  including 
authority  for  a  special  purpose  shipment 
exemption  for  tomatoes  for  “pickling”. 
Pickling  is  a  common  method  of 
processing  tomatoes  and  the  Committee 
believes  that  pickling  should  be 
included  in  this  provision. 

Under  §  966.323(d)(2),  the  Committee 
recommended  changing,  from  60 
pounds  to  50  pounds,  the  minimum 
quantity  of  tomatoes  that  may  be 
handled  per  day  exempt  from  the 
handling  regulation.  Thirty-pound 
tomato  boxes  are  no  longer  used. 
Twenty-frve-pound  cartons  are  the  most 
common  size  shipped  and  the  intent  of 
the  Committee  is  to  exempt  up  to  two 
boxes  of  tomatoes  per  day  from  the 
requirements  of  §  966.323.  This 
recommended  change  is  included  in 
this  proposed  rule. 

With  regard  to  container  requirements 
of  §  966.323(a)(3).  the  committee 
recommended  a  minor  correction  to  the 
reference  to  the  United  States  Standards 
for  Grades  of  Fresh  Tomatoes. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  an 
opportunity  to  respond  to  this  proposal. 
The  Committee  would  like  the  proposed 
changes  to  be  effective  before  October 
10, 1993.  That  is  the  beginning  of  the 
period  of  regulation  for  the  1993-94 
crop  year.  The  Committee  believes  this 
action  should  be  implemented  at  the 
beginning  of  the  crop  year.  All  written 
comments  received  within  the  comment 
period  will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  966  is  proposed  to 
be  amended  as  follows; 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  966  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  966.323  is  amended  by 
revising  the  introductory  text  and  the 
first  sentence  in  paragraph  (a)(2)(i); 
adding  the  words  “or  lid”  after  the 
phrase  “and  each  container”  in 
paragraph  (a)(2)(ii);  revising  the  last 
sentence  in  paragraph  (a)(3)(i):  adding 
in  paragraphs  (b)  and  (c)  after  the  phrase 
“shipments  of  tomatoes  for”  the  word 
“pickling,”;  and  changing  in  paragraph 
(d)(2)  the  words  “60  pounds”  to  “50 
pounds”  to  read  as  follows: 

§966.323.  Handling  regulation. 

From  October  10  through  June  15  of 
each  season,  except  as  provided  in 
paragraph  (b)  and  (d)  of  this  section,  no 
person  shall  handle  any  lot  of  tomatoes 
produced  in  the  production  area  for 
shipment  outside  the  regulated  area 
unless  it  meets  the  requirements  of 
paragraph  (a)  of  this  section. 

(a)  *  •  • 

(2)  Size,  (i)  All  tomatoes  packed  by  a 
registered  handler  shall  be  at  least  2  V32 
inches  in  diameter  and  shall  be  sized 
with  proper  equipment  in  one  or  more 
of  the  following  ranges  of  diameters. 

«  «  * 

*  «  •  •  * 

(3)  Containers,  (i)  *  *  *  Section 
51.1863  of  the  U.S.  Tomato  Standards 
shall  apply  to  all  containers. 

***** 

Dated;  August  18. 1993. 

'  Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-20413  Filed  8-24-93;  8:45  am) 
BIUJNG  CODE  3410-10-P 


44782 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Proposed  Rules 


9  CFR  Parts  145  and  147 
[Docket  No.  92-151-11 

Naltonai  Poultry  Improvement  Plan  and 
Auxiltery  Provtslona 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  National  Poultry  Improvement  Plan 
(the  Plan)  and  its  auxiliary  provisions 
by  providing  new  administrative  and 
laboratory  procedures  for  examining 
and  testing  participating  flocks  and 
preventing  and  responding  to  disease^ 
outbreaks.  The  proposed  (Ganges  were 
voted  on  and  approved  by  the  voting 
delegates  at  the  Plan’s  1992  Biennial 
Conference.  These  changes  would  keep 
the  provisions  of  the  Plan  current  with 
changes  in  the  poultry  industry,  allow 
the  use  of  state-of-the-art  laboratory 
procedures,  and  allow  the  Plan  to  better 
respond  to  disease  emergencies. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  24, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Developmmt, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92— 
151-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Andrew  R.  Rhorer,  Senior 
Coordinator,  Poultry  Improvement  Staff, 
National  Poultry  Improvement  Plan.  VS, 
APHIS,  USDA,  room  205,  Presidential 
Building,  6525  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-7768. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Poultry  Improvement 
Plan  (referred  to  below  as  “the  Plan”)  is 
a  cooperative  Fed«al-State-industry 
mechanism  for  controlling  c^ain 
poultry  diseases.  The  Plan  consists  of  a 
variety  of  programs  intended  to  prevent 
and  control  egg-transmitted,  hatchery- 
disseminated  poultry  diseases. 
Participation  in  all  Plan  programs  is 


voluntary,  but  flocks,  hatcheries,  and 
dealers  must  qualify  as  “U.S.  Pullorum- 
Typhoid  Clean”  before  participating  in 
any  other  Plan  program.  Also, 
regulations  in  9  CFR  82.34  require  that 
no  hatching  eggs  at  newly  hatched 
chicks  hcHn  egg-type  chicken  breeding 
flocks  may  be  moved  interstate  unless 
they  are  classified  “U.S.  Sanitatimi 
Monitored”  under  the  Plan  or  they  meet 
the  requirements  of  a  State  classificatimi 
plan  d^ormined  by  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  be  equivalent  to  the 
Plan,  in  accordance  with  9  CFR 
145.23(d). 

The  Plan  identifies  States,  flocks, 
hatcheries,  and  dealers  that  meet  certain 
disease  control  standards  specified  in 
the  Plan’s  various  programs.  As  a  result, 
customers  can  buy  poultry  that  has 
tested  clean  of  certain  diseases  or  that 
has  been  produced  under  disease- 
prevention  ccKiditions. 

The  regulations  in  9  parts  145 
and  147  (referred  to  below  as  “the 
regulations”)  contain  the  provisicms  of 
the  Plan.  APHIS  amends  these 
provisions  firom  time  to  time  to 
incorporate  new  scientific  information 
and  technologies  within  the  Plan.  We 
are  proposing  to  amend  the  regulations 
by: 

1.  Adding  definitions  of 
Administrator,  Animal  and  Plant  Health 
Inspection  Service,  serial,  and  suspect 
flock; 

2.  Clarifying  the  recordkeeping 
requirements  for  flocks  maintained 
primarily  for  the  production  of  hatching 

3.  Providing  for  U.S.  Department  of 
Agriculture  (USDA)  approval  of 
pullorum-typhoid  tube  agglutination 
antigens; 

4.  Allowing  a  sample  of  at  least  500 
birds,  in  lieu  of  the  entire  flock,  to  be 
tested  by  the  State  Inspector  to  qualify 
certain  succeeding  flocks  for 
participation  in  the  Plan’s  pullorum- 
typhoid  program; 

5.  Removing  provisions  that  allow 
two  consecutive  generations  in  egg-type 
chicken  breeding  flocks,  meat-type 
chicken  breeding  flocks,  and  waterfowl, 
exhibition  poultry,  and  game  bird 
breeding  flocks  to  go  without  testing  for 
pullorum-typhcMd; 

6.  Providing  for  the  Plan  to  investigate 
any  muhi-State  outbreak  of  a  Plan 
disease; 

7.  Allowing  the  use  of  a  fedraally 
licensed  Salmonella  enteritidis  bacterin 
to  vaccinate  birds  in  egg-type  chicken 
multiplier  breeding  flocks; 

8.  I^viding  for  various  sample  sizes 
of  live  birds  for  bacteriological 
examination  under  the  U.S.  Sanitation 


Monitored  program  for  egg-type 
chickens; 

9.  Changing  the  name  of  the  U.S. 
Sanitation  Monitored  program  fur  egg- 
type  chickens  to  U.S.  S.  enteritidis 
Monitored;  ' 

10.  Adding  a  USDA-approved 
polymerase  chain  reaction  (PCR)-based 
DNA  procedure  a&a  method  of 
diagnosing  mycoplasma; 

11.  Adding  the  enzyme-linked 
immunosorbent  assay  (ELISA)  as  a  basic 
screening  test  for  mycoplasma; 

12.  Adding  an  alternative  labcxetory 
procedure  for  mycc^lasma 
hemagglutination  irihibiticm  testing 
using  a  microtiter  technique; 

13.  Providing  for  the  most 
contempcrirary  laboratory  methods  for 
use  in  environmental  sample  selection, 
Salmonella  isolaticm,  examination  of 
Salmonella  reactors,  and  program 
monitoring  procedures  for  egg-type 
chicken  breeding  flocks,  meat-type 
chicken  breeding  flocks,  and  waterfowl, 
exhibition  poultry,  and  game  bird 
breeding  flocks;  and 

14.  Amending  the  procedure  for 
determining  the  status  and  effectiveness 
of  sanitation  monitored  programs. 

These  proposed  amendments  are 
consistent  with  the  recommendations 
approved  by  the  voting  delegates  to  the 
National  Plan  Conference  that  was  held 
frc»n  June  29  to  July  2, 1992. 

Participants  in  the  National  Plan 
Conference  represented  flockowners, 
breeders,  batcherymmi,  and  Official 
State  Agencies  horn  all  cooperating 
States.  The  proposed  amendments  are 
discussed  in  greater  detail  below. 

Definitions 

We  are  proposing  to  add  three 
definitions  to  §  145.1,  which  contains 
definitions  for  various  terms  used 
within  the  Plan.  First,  we  would  add 
definitions  of  Administrator  and  Animal 
and  Plant  Health  Inspection  Service. 
These  terms  are  used  in  the  regulations 
but  are  not  defined.  The  definitions  we 
would  add  are  the  same  definitions  used 
for  the  terms  in  other  parts  of  9  CFR 
chapter  I. 

We  would  also  add  a  definition  of 
serial,  a  term  that  is  used  in  this 
document  in  a  proposed  amendment  to 
§  145.14.  When  used  in  connection  with 
biological  products,  a  serial  is  defined 
as  the  “total  quantity  of  completed 
product  which  has  been  thoroughly 
mixed  in  a  sin^e  container  and 
identified  by  a  serial  number.”  We  have 
taken  the  definition  fiom  9  CFR  part 
101,  whiodi  oxmtains  definitions  for 
terms  used  in  regulations  concerning 
viruses,  serums,  toxins,  and  analogous 
products. 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Proposed  Rules 


44783 


Finally,  we  would  add  a  definition  of 
suspect  flock.  A  flock  would  be 
considered  to  be  a  suspect  flock  for  the 
purposes  of  the  Plan  if  any  evidence 
exists  that  it  has  been  exposed  to  a 
communicable  poultry  disease.  The 
term  would  be  useful  in  the  event  of  an 
outbreak  of  a  Plan  disease,  when  even 
the  slightest  evidence  that  a  flock  may 
be  exposed  to  a  disease  would  demand 
investigation  in  order  to  ensure  that  the 
disease  does  not  spread. 

Inspections 

Section  145.12  requires  that  the 
records  of  all  flocks  maintained 
primarily  for  the  production  of  hatching 
eggs  be  examined  annually,  but  does  not 
specify  which  records  are  to  be 
maintained  or  the  length  of  time  they 
are  to  be  kept.  We  would  amend 
§  145.12(b)  to  specify  that  the  records 
shall  include  VS  Form  9-2,  “Flock 
Selecting  and  Testing  Report;"  VS  Form 
9-3,  “Report  of  Sales  of  Hatching  Eggs, 
Chicks,  and  Poults;"  set  and  hatch 
records;  egg  receipts;  and  e^/chick 
orders  or  invoices.  We  vvould  require 
the  records  to  be  maintained  for  3  years. 
Keeping  the  records  for  3  years  is 
necessary  to  ensure  the  availability  of 
complete  records  due  to  the  differences 
between  calendar  years,  hatching  years 
(May  to  April),  and  reporting  years  (July 
to  June).  The  records  will  provide  the 
State  Inspector  with  sufficient 
information  to  determine  whether  the 
flockowner  is  in  compliance  with  the 
sanitation,  blood  testing,  and  other 
provisions  of  the  Plan  programs  for 
which  the  flocks  have,  or  are  being, 
qualified. 

Blood  Testing 

Section  145.14  contains  requirements 
for  the  blood  testing  of  poultry.  The 
official  blood  tests  for  pullorum-typhoid 
set  forth  in  §  145.14(a)(1)  are  the 
standard  tube  agglutination  test,  the 
microagglutination  test,  the  ELISA  test, 
and  the  rapid  serum  test  for  all  poultry, 
and  the  stained  antigen,  rapid  whole- 
blood  test  for  all  poultry  except  turkeys. 
The  regulations  require  that  all 
microtest  antigens  and  ELISA  reagents 
be  approved  by  the  Department,  but 
does  not  require  Department  approval 
for  tube  agglutination  antigens.  The  tube 
agglutination  test  is  used  for  screening 
and  to  retest  serum  from  positive 
reactions  to  the  rapid  whole-blood  test 
in  the  field.  If  the  reaction  to  this  retest 
is  positive  in  dilutions  of  1:50  or  greater 
for  the  standard  tube  agglutination  test, 
additional  examination  of  the  bird  and 
flock  will  be  performed.  It  is,  therefore, 
critical  that  the  tube  agglutination 
antigens  be  effective,  so  we  are 
proposing  to  require  that  the  tube 


agglutination  antigens,  like  the 
microtest  antigens  and  ELISA  reagents, 
be  submitted  to  the  Department  for 
approval.  The  antigen  producer  would 
be  required  to  submit  a  sample  from 
each  serial  of  antigen  upon  its 
manufacture  and,  because  some  serials 
of  antigen  may  last  more  than  a  year, 
once  a  year  thereafter  as  long  as  antigen 
from  that  serial  continues  to  be  made 
available  for  use.  This  would  ensure  the 
effectiveness  of  all  antigens  and  reagents 
used  in  official  tests  for  pullorum- 
typhoid. 

Testing  of  Succeeding  Flocks 

Section  145.14(a)(6)  contains  the 
pullorum-typhoid  testing  requirements 
that  must  1^  met  for  infected  and 
succeeding  flocks  to  qualify  for 
participation  in  the  Plan.  Following  the 
discovery  of  reactors  in  blood  or  serum 
from  any  flock,  or  the  isolation  of 
Salmonella  pullorum  or  Salmonella 
gallinarum  organisms  in  baby  poultry  or 
in  fluff  samples  produced  from  hatching 
eggs,  the  infected  flock  must  have  two 
consecutive  negative  results  to  an 
official  blood  test  for  the  flock  to  qualify 
for  participation  in  the  Plan.  The 
succeeding  flock,  which  is  a  flock 
brought  onto  the  premises  during  the  12 
months  following  the  removal  of  an 
infected  flock,  must  test  negative  to  one 
official  blood  test 

'  When  the  succeeding  flock  contains 
more  than  5,000  birds,  100  percent 
testing  of  the  flock  is  time-consuming 
and  costly.  To  help  save  some  of  that 
time  and  cost,  we  are  proposing  to  allow 
a  sample  of  at  least  500  birds  from  a 
succeeding  flock  of  more  than  5,000 
birds  to  be  tested  in  lieu  of  the  entire 
flock.  In  some  cases,  the  circiunstances 
of  an  outbreak  and  the  improbability  of 
horizontal  transmission,  along  with  the 
cleaning  and  disinfection  measures  that 
are  prescribed  following  an  outbreak, 
make  it  unlikely  that  the  disease  could 
have  been  pass^  on  to  a  succeeding 
flock.  In  such  situations,  100  percent 
testing  of  the  succeeding  flock  would 
not  be  required  to  ensure  a  disease-free 
flock,  so  a  smaller  sample  would  be 
appropriate.  Each  Official  State  Agency 
would  retain  the  authority  to  order  100 
percent  testing  if  there  is  known  to  be 
infected  progeny  that  originated  from 
the  infected  flock,  and  the  smaller 
sample  would  be  allowed  only  with  the 
agreement  of  the  Official  State  Agency, 
the  flockowner,  and  the  Administrator. 
This  change  in  the  regulations  would 
give  Official  State  Agencies  a  degree  of 
flexibility  in  handling  the  testing  of 
succeeding  flocks,  thus  reducing  the 
time  and  money  spent  on  the  testing  of 
succeeding  flocks  following  an  outbreak 


of  pullorum-typhoid  in  commercial 
flocks. 

Terminology  and  Classification;  Flocks 
and  Products 

Under  the  U.S.  Pullorum-Typhoid 
Clean  program,  a  breeding  flock 
composed  of  progeny  of  a  primary 
breeding  flock  that  is  intended  solely  for 
the  production  of  multiplier  breeding 
flocks  may  qualify  for  U.S.  Pullorum- 
Typhoid  Clean  status  without  being 
required  to  undergo  blood  testing  for 
pullorum-typhoid.  However,  pullorum 
disease  and/or  fowl  typhoid  can  be 
introduced,  and  infection  can  be 
established,  at  any  level  of  primary 
breeding  flock  following  lapses  in  basic 
biosecurity.  If  two  generations  of 
infected  breeding  flocks  are  allowed  to 
go  untested,  pullorum  disease  and/or 
fowl  typhoid  could  become  widely 
distributed  before  being  detected. 
Therefore,  we  would  amend  the 
provisions  of  the  U.S.  Pullorum- 
Typhoid  Clean  program  for  egg-type 
chickens,  meat-type  chickens,  and 
waterfowl,  exhibition  poultry,  and  game 
birds  (§§  145.23(b)(3),  145.33(b)(3),  and 
145.53(b)(3),  respectively)  to  remove  an 
exemption  that  allows  two  consecutive 
generations  of  breeding  flocks  to  qualify 
for  U.S.  Pullorum-Typhoid  Clean  status 
without  undergoing  blood  tests  for 
pullorum-typhoid. 

Investigation  of  Disease  Outbreaks 
The  U.S.  Pullorum-Typhoid  Clean 
program  also  requires  that  Official  State 
Agencies  promptly  investigate  all 
reports  of  Salmonella  pullorum  or 
Salmonella  gallinarum  isolations  from 
poultry  to  determine  the  origin  of  the 
infection.  That  requirement  does  not. 
however,  provide  for  a  coordinated 
investigation  in  the  event  of  a  multi- 
State  disease  outbreak.  In  order  to 
facilitate  the  containment  and 
eradication  of  such  an  outbreak,  we  are 
proposing  to  amend  §§  145.23(b)(3)(v), 
145.33(b)(3)(v).  145.43(b)(3)(v),  and 
145.53(b)(3)(v)  to  require  that  the  Plan 
conduct  an  investigation  of  any 
outbreak  of  a  Plan  disease  if  the  ' 
infection  involves  more  than  one  State 
or  if  there  is  exposure  to  poultry  in 
another  State  from  the  positive  flock. 

Vaccination  of  Egg-Type  Chicken 
Multiplier  Breeding  Flocks 
We  are  proposing  to  amend 
§  145.23(d)  to  allow  birds  in  egg-type 
chicken  multiplier  breeding  flocks  to  be 
vaccinated  with  a  federally  licensed 
'  Salmonella  enteritidis  bacterin.  Section 
145.23(d)(l)(v)  currently  requires  that 
environmental  samples  be  collected 
from  the  flock  for  testing  when  the  birds 
in  the  flock  are  at  least  4  months  of  age. 
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We  would  amend  §  145.23(d)(l)(v)  to 
require  that  the  environmental  samples 
be  collected  from  the  flock  sooner,  when 
the  birds  are  2  to  4  weeks  of  age.  We 
would  add  a  new  paragraph  stating  that 
after  the  samples  have  been  tested  and 
it  has  been  confirmed  that  the  flock  is 
free  of  Salmonella  enteritidis,  the  flock, 
except  for  350  chickens,  could  be 
vaccinated  with  a  licensed  Salmonella 
enteritidis  bacterin.  The  350  chickens 
from  the  flock  that  were  not  vaccinated 
would  be  banded  and  set  aside  to  serve 
as  sentinel  birds  until  the  flock  reaches 
4  months  of  age.  At  that  time,  300  of  the 
sentinel  birds  would  be  officially  tested 
with  pullorum  antigen,  as  described  in 
current  §  145.23(d)(l)(vi).  Following 
negative  serological  and  bacteriological 
testing,  the  banded,  non-vaccinated 
birds  would  be  vaccinated. 

Section  145.23(d)(3)  requires  that 
blood  samples  from  300  birds  be  tested 
every  30  days  if  Salmonella  enteritidis 
is  isolated  l^m  an  environmental 
sample  collected  hrom  the  flock. 

Because  blood  samples  taken  from  birds 
vaccinated  with  a  Salmonella  enteritidis 
bacterin  would  have  positive  reactions 
when  tested  with  pullorum  antigen,  we 
would  amend  the  requirement  so  that 
the  requirement  would  apply  only  to 
non-vaccinated  birds. 

Allowing  egg-type  chicken  multiplier 
breeding  flocks  to  be  vaccinated  with  a 
federally  licensed  Salmonella  enteritidis 
bacterin  would  provide  protection  for 
those  flocks  from  chance  sources  of 
Salmonella  enteritidis  infection,  such  as 
infected  wild  birds,  contaminated  feed 
or  waste,  and  infected  personnel.  This 
would  also  give  added  assurance  that  all 
chicks  would  remain  free  of  Salmonella 
enteritidis. 

Testing  of  Egg-Type  Chicken  Flocks 

Section  145.23(d)(2)  states  that  if 
Salmonella  enteritidis  is  isolated  from 
an  environmental  or  other  specimen 
collected  from  an  egg-type  chicken 
breeding  flock,  then  a  60-bird  random 
sample  must  be  taken  from  the  flock  for 
laboratory  analysis.  If  only  one 
specimen  bird  from  that  60-bird  sample 
is  found  positive  for  Salmonella 
enteritidis,  the  Plan  participant  may 
request  another  60-bird  sample  be 
bacteriologically  examined.  The  size  of 
these  samples  is  standard,  regardless  of 
whether  the  flock  contains  200  birds  or 
200,000.  This  can  place  an  unfair 
burden  on  small  hatcheries,  which  are 
required  to  sacriflce  as  many  birds  as  a 
large  hatchery.  Therefore,  we  would 
amend  §  145.23(d)(2)  to  set  the  required 
sample  size  at  60  birds  for  flocks 
containing  5,000  birds  or  more  and  30 
birds  for  flocks  with  fewer  than  5,000 
birds.  If  the  participant  requests  that  a 


second  sample  be  examined,  that 
sample  would  be  equal  in  size  to  the 
first  sample.  This  revision  would  ease 
the  burden  on  the  owners  of  smaller 
flocks  while  still  providing  an  adequate 
statistical  sample  of  birds  for  testing. 

Salmonellosis  Prevention  and  Control 
Programs 

As  explained  in  §§  145.23(d)  and 
145.33(d),  the  U.S.  Sanitation  Monitored 
program  for  the  breeding-hatching 
industry  is  intended  to  be  the  basis  from 
which  the  industry  may  conduct  a 
program  for  the  prevention  and  control 
of  Salmonellosis.  The  classification 
“U.S.  Sanitation  Monitored”  is 
currently  used  for  both  egg-type 
chickens  and  meat-type  chickens,  even 
though  the  requirements  for  each  type  of 
chicken  are  vastly  different.  We  are 
proposing  to  amend  §  145.23(d)  to 
change  the  name  of  the  program  as  it 
applies  to  egg-type  chickens  to  “U.S.  S. 
enteritidis  Monitored.”  This  would 
eliminate  the  potential  for  any 
confusion  between  the  programs. 

Testing  of  Mycoplasma  Reactors 

Section  147.6  contains  the  procedure 
for  determining  the  status  of  flocks  that 
have  reacted  to  tests  for  Mycoplasma 
gallisepticum.  Mycoplasma  synoviae, 
and  Mycoplasma  meleagridis.  The 
procedure  calls  for  the  use  of  an  official 
test,  either  a  macroagglutination  test  or 
a  microagglutination  test,  as  a  basic 
screening  test  for  mycoplasma.  We  are 
proposing  to  add  a  Department- 
approved  PCR-based  procedure  as  a 
supplemental  nieans  oj  identifying 
mvcoplasma. 

The  current  laboratory  procedures  for 
determining  the  status  of  mycoplasma 
reactors  require  the  isolation  of  the 
causative  agent  or  the  identification  of 
antibodies  produced  by  the  birds  in 
response  to  the  infection.  These 
techniques  can  be  time-consuming  and 
lack  the  desired  degree  of  accuracy.  The 
PCR-based  procedure  provides  the 
ability  to  identify  mycoplasma  rapidly 
and  accurately  by  its  molecular 
structure,  rather  than  by  indirect 
measurements  based  on  what  the 
mycoplasma  does  in  cell  culture. 
Additionally,  the  ability  to  automate  the 
PCR-based  procedure  for  testing  large 
numbers  of  samples  should  help 
achieve  greater  efficiency  in  terms  of 
cost,  accuracy,  and  reliability. 

Standard  Test  Procedures  for 
Mycoplasma 

In  §  147.7,  the  serum  plate 
agglutination  test  and  the  tube 
agglutination  test  are  identified  as  basic 
screening  tests  for  mycoplasma 
antibodies.  Which  test  is  selected 


depends  on  preference,  laboratory 
facilities,  and  the  availability  of  antigen. 
We  are  proposing  to  add  the  ELISA  test 
to  §  147.7  as  a  third  basic  screening  test 
for  mycopla^a  antibodies.  Many 
breeders  already  use  ELISA  tests  to 
monitor  their  flocks  for  a  number  of 
diseases.  The  ELISA  test  appears  to  be 
more  accurate  than  the  serum  plate  and 
tube  agglutination  tests,  delivering 
fewer  false  positive  and  false  negative 
results. 

Alternative  Procedure  for  Microtiter 
Hemagglutination  Inhibition  Testing 

Section  147.7(e)  contains  the 
procedure  for  the  mycoplasma 
hemagglutination  inhibition  test  using 
microtiter  technique.  We  are  proposing 
to  add  an  alternative  method  of 
conducting  the  test  that  would  use  a 
single  4-1^  dilution  of  antigen  for  all 
serum  dilutions,  rather  than  the  8  HA 
units  and  4  HA  units  of  antigen  called 
for  by  the  current  method.  The 
alternative  method  would  also  have 
serial  dilutions  of  serum  samples  made 
prior  to  the  addition  of  4  HA  units  of 
antigen  to  all  dilutions.  The  current 
procedure  adds  8  HA  units  of  antigen  to 
the  first  dilution  (highest  antibody 
concentration)  and  serially  dilutes  the 
antigen-antibody  mixture  into  tubes  or 
wells  containing  4  HA  units  of  antigen. 
The  proposed  alternative  test  is  the 
same  as  the  current  test,  with  the 
exception  of  the  different  dilution,  and 
appears  to  be  just  as  effective.  The  new 
test,  however,  is  easier  to  perform  and 
can  be  conducted  in  half  the  time  as  the 
current  test.  Adding  this  alternative 
procedure  would  give  laboratories  the 
option  of  using  either  method,  since 
both  are  scientifically  sound. 

Bacteriological  Examination 
Procedures  , 

Section  147.11  contains  the 
recommended  laboratory  procedures  for 
the  bacteriological  examination  of 
salmonella  reactors.  We  are  proposing  to 
add  a  new  set  of  procedures  to  §  147.11 
for  use  with  egg-type  chickens,  meat- 
type  chickens,  and  waterfowl, 
e)^ibition  poultry,  and  game  birds. 
(During  the  1992  Plan  conference, 
representatives  of  the  turkey  industry 
unanimously  requested  that  turkeys  be 
removed  from  consideration  for  this 
particular  proposal.  Because  some  of  the 
techniques  in  the-proposed  procedure 
regarding  salmonella  do  not  apply  to  the 
examination  of  turkeys,  the  existing 
procedures  in  §  147.11  would  be 
retained  for  use  with  turkeys  only.)  The 
new  procedures  appear  to  provide  more 
clarity  and  detail  regarding  the 
collection  and  handling  of  organ  and 
intestinal  samples  from  suspects  or 
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serological  reactors  cultured  in  the 
Plan’s  Pullorum-Typhoid  and  Sanitation 
Monitored  programs.  Scientific 
bacteriological  techniques  for  culturing 
these  samples  in  both  the  Pullorum- 
Typhoid  Program  and  the  Sanitation 
Monitored  Program  would  be  provided 
in  a  pair  of  flow  charts  that  would  be 
included  in  the  revision.  The  two  charts 
update,  and  are  intended  to  clarify,  the 
earlier  Plan  specifications. 

Procedures  to  Determine  Status  and 
Effectiveness  of  Sanitation  Monitored 
Program 

Section  147.14  contains  monitoring 
procedures  that  may  be  applied  at  the 
discretion  of  the  Official  State  Agency  to 
determine  the  status  and  effectiveness  of 
a  sanitation  monitored  program.  One  of 
the  procedures  involves  the  culturing  of 
samples  from  dead-in-shell  eggs.  We  are 
proposing  to  amend  that  procedure  to 
add  a  recommendation  that  the  eggs  be 
cultured  in  a  preenrichment  broth 
supplemented  with  ferrous  sulfate  prior 
to  subculture  into  a  tetrathionate 
selective  enrichment.  The  ferrous 
sulfate  would  be  added  to  egg 
preenrichraents  to  counteract  the 
salmonella-inhibiting  diaracteristics  of 
egg  conalbumin  and  ovotransferrin.  The 
proposed  amendment  to  §  147.14  would 
also  provide  further  direction  on  the 
culture  techniques  presented  in  the 
illustrations  that  would  accompany  the 
proposed  addition  to  §  147.11  ^scussed 
above.  ’This  proposed  amendment  to 
§  147.14  would  make  the  procedure  for 
culturing  dead-in-shell  eggs  consistent 
with  recommendations  presented  in 
American  Association  of  Veterinary 
Laboratory  Diagnosticians  and 
American  Association  of  Avian 
Pathologists  laboratory  manuals. 

Miscellaneous 

In  addition  to  the  proposed  changes 
discussed  above,  we  would  also  make 
several  nonsubstantive  editorial 
changes.  We  would  redesignate  many  of 
the  footnotes  in  parts  145  and  147  so 
that  the  footnotes  are  numbered 
consecutively  by  part,  instead  of  by 
section.  We  would  also  revise  or  amend 
some  of  the  foobiotes  for  the  sake  of 
clarity  or  to  update  information.  Finally, 
we  would  amend  §§  145.21, 145.31, 
145.41, 145.51,  and  147.41,  all  of  which 
contain  definitions  applicable  to  their 
respective  subparts,  by  removing  the 
paragraph  designation  for  each 
definition  and  arranging  the  definitions 
in  alphabetical  order. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 


12291,  and  we  have  determined  that  it 
is  not  a  “majOT  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  pro]K>sed  rule  would  have  an  efiect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
efiect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  proposed  changes  contained  in 
this  document  are  based  on  the 
recommendations  of  representatives  of 
member  States,  hatcheries,  dealers, 
flockowners,  and  breeders  who  took 
part  in  the  Plan’s  31st  Bieimial 
Conference.  Because  participation  in  the 
Plan  is  voluntary,  individuals  are  likely 
to  remain  in  the  program  as  long  as  the 
costs  of  implementing  the  program  are 
lower  than  the  added  benefits  they 
receive  from  the  program.  The  proposed 
changes  would  keep  the  provisions  of 
the  Plan  current  with  changes  in  the 
poultry  industry,  allow  the  use  of  state- 
of-the-art  Idmratory  and  testing 
procedures,  and  allow  the  Plan  to  better 
re^ond  to  disease  emergencies. 

Of  the  proposed  amendments,  only 
two  are  exp^ed  to  have  more  than  a 
negligible  effect  on  Plan  participants. 

The  proposal  to  allow,  in  certain  cases, 
a  500-bird  sample  to  be  tested  in  lieu  of 
the  entire  flock  would  resuh  in  a  cost 
savings  for  affected  Plan  participants 
because  fewer  tests  would  be  required  to 
qualify  certain  multiplier  breeding 
flocks  and  succeeding  flocks  for 
participation  in  the  Plan’s  pullorum- 
typhoid  program.  It  is  likely,  however, 
that  those  savings  would  be  offset  by  the 
amendment  that  would  increase  testing 
requirements  by  removing,  for  all 
poultry  except  turkeys,  provisions  that 
allow  two  consecutive  generations  of 
breeding  flocks  to  go  without  testing  for 
pullorum-t)rphoid.  The  remaining  items, 
because  they  are  either  administrative  or 
procedural  in  nature,  are  not  expected 
to  have  a  significant  economic  impact. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substamtial  number  of  small  entities.  . 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 


Executive  Order  12372,  which  requires 
intergovermnental  consultaUon  with 
State  and  local  ol^cials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C,  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attration: 
Desk  Ofiicer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782  and  (2)  Clearance 
Ofiicer,  OIRM,  USDA,  room  404-W, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  IX;  20250. 

List  of  Subjects  in  9  CFR  Parts  145  and 
147 

Animal  diseases.  Poultry  and  poultry 
products.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  parts  145  and  147  as  follows: 

PART  145— NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

1.  The  authority  citation  for  part  145 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  429;  7  CFR  2.17,  2.51. 
and  371.2(d). 

2.  Section  145.1  would  be  amended 
by  adding,  in  alph^ietical  order,  four 
new  definitions  to  read  as  follows: 

§145.1  Definitions. 
***** 

Administrator.  The  Administrator. 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

***** 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

***** 
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Serial.  The  total  quantity  of 
completed  product  which  has  been 
thoroughly  mixed  in  a  single  container 
and  identified  by  a  serial  number. 

***** 

Suspect  Flock.  A  flock  shall  be 
considered,  for  the  purposes  of  the  Plan, 
to  be  a  suspect  flock  if  any  evidence 
exists  that  it  has  been  exposed  to  a 
communicable  poultry  disease. 
***** 

§145.10  [Amended] 

3.  In  §  145.10,  paragraph  (d),  the 
words  “§  145.23(d)  and”  would  be 
removed. 

4.  In  §  145.10,  a  new  paragraph  (1) 
would  be  added  to  read  as  follows; 

§  145.10  Terminology  and  classification; 
flocks,  products,  and  States. 
***** 

(1)  U.S.  S.  Enteritidis  Monitored.  (See 
§  145.23(d).) 


Figure  13 


5.  In  §  145.12,  paragraph  (b),  two  new 
sentences  would  be  added  after  the  first 
sentence  to  read  as  follows: 

§145.12  Inspections. 
***** 

(b)  *  *  *  Records  shall  include  VS 
Form  9-2,  “Flock  Selecting  and  Testing 
Report”;  VS  Form  9-3,  “Report  of  Sales 
of  Hatching  Eggs,  Chicks,  and  Poults”; 
set  and  hatch  records;  egg  receipts;  and 
egg/chick  orders  or  invoices.  Records 
shall  be  maintained  for  3  years.  *  *  * 

§145.14  [Amended] 

6.  In  §  145.14,  paragraph  (a)(1),  at  the 
end  of  the  third  sentence,  the  word 
“test.”  would  be  removed  and  the  words 
“and  tube  agglutination  tests.  Each 
serial  of  tube  antigen  shall  be  submitted 
by  the  antigen  pr^ucer  to  the 
Department  for  approval  upon 
manufacture  and  once  a  year  thereafter 
as  long  as  antigen  ftt>m  that  serial 


continues  to  be  made  available  for  use.” 
would  be  added  in  its  place. 

7.  In  §  145.14,  the  introductory  text  of 
paragraph  (a)(6),  the  third  sentence 
would  ^  revised  to  read  as  follows: 

§  145.14  Blood  testing. 

*  *  *  *  *  * 

(а) *  *  * 

(б)  *  *  *  Testing  to  qualify  flocks  for 
Plan  participation  must  include  the 
testing  of  all  birds  in  infected  flocks  and 
succoring  flocks  for  a  12-month 
period,  and  shall  be  perfoimed  or 
physically  supervised  by  a  State 
inspector;  Provided,  That  at  the 
discretion  of  the  Official  State  Agency, 
a  sample  of  at  least  500  birds,  rather 
than  ail  birds  in  the  flock,  may  be  tested 
by  the  State  Inspector  if  it  is  agreed 
upon  by  the  Official  State  Agency,  the 

flockowner,  and  the  Administrator. 

*  *  * 

***** 

§  145.21  [Amended] 

8.  Section  145.21  would  be  amended 
by  removing  all  paragraph  designations 
and  rearranging  the  definitions  in 
alphabetical  order. 

§145.23  [Amended] 

9.  Section  145.23  would  be  amended 
as  follows: 

a.  The  introductory  text  of  paragraph 
(b)(3)  would  be  amended  by  removing 
the  words  “,  or  a  breeding  flock 
composed  of  progeny  of  a  primary 
breeding  flock  which  is  intended  solely 
for  the  production  of  multiplier 
breeding  flocks,”. 

b.  Paragraph  (b)(3)(v). would  be 
amended  by  removing  the  words  “S. 
pullorum  or  S.  gallinarum  isolations 
from  poultry”  and  adding  the  words 
“any  disease  outbreak  involving  a 
disease  covered  under  the  Plan”  in  their 
place,  and  by  adding  a  proviso  at  the 
end  of  the  paragraph  to  read  as  set  forth 
below. 

c.  In  paragraph  (d),  the  paragraph 
heading  and  the  first  sentence  of 
paragraph  (d)(l)(i)  would  be  amended 
by  removing  the  word  “Sanitation”  and 
adding  the  words  “S.  enteritidis’’  in  its 
place. 

d.  In  paragraph  (d)(l)(v),  the  first 
sentence  would  be  amended  by 
removing  the  words  “more  than  4 
months”  and  replacing  them  with  the 
words  “2  to  4  weeks”. 

e.  Paragraphs  (d)(l)(vi),  (d)(l)(vii),  and 
(d)(l)(viii)  would  be  redesignated  as 
paragraphs  (d)(l)(vii),  (d)(l)(viii),  and 
(d)(l)(ix),  respectively,  and  a  new 
paragraph  (d)(l)(vi)  would  be  added  to 
read  as  set  forth  below. 

f.  In  newly  designated  paragraph 
(d)(l)(vii),  the  first  sentence  would  be 


amended  by  removing  the  word  “birds” 
and  replacing  it  with  the  words  “non- 
vaccinated  birds  as  described  in 
paragraph  (d)(l)(vi)  of  this  section”. 

g.  In  paragraph  (d)(2),  the  second  and 
third  sentences  would  be  revised  to  read 
as  set  forth  below. 

h.  Paragraph  (d)(3)  would  be  amended 
by  removing  the  words  “A  flock”  and 
adding  the  words  “A  non-vaccinated 
flock”  in  their  place;  by  removing  the 
citation  “(d)(v)”  and  adding  the  citation 
“(d)(l)(v)”  in  its  place;  and  by  removing 
the  citation  “(d)(l)(vi)”  and  adding  the 
citation  “(d)(l)(vii)”  in  its  place. 

i.  In  paragraph  (e)(l)(ii),  the  paragraph 
designations  (a)  and  (b)  would  be 
corrected  to  read  (A)  and  (B). 

As  amended,  §  145.23  would  read  as 
follows: 

§  145.23  Terminology  and  classification: 
flocks  and  products. 
***** 

(b)*  *  * 

(3)  *  *  * 

'  (v)  *  *  *  Provided,  That  if  the  origin 
of  the  infection  involves  another  State, 
or  if  there  is  exposure  to  poultry  in 
another  State  from  the  infected  flock,' 
then  the  National  Poultry  Improvement 
Plan  will  conduct  an  investigation; 
***** 

(d)*  *  * 

(!)•  *  * 

(vi)  A  federally  licensed  Salmonella 
enteritidis  bacterin  may  be  used  in 
multiplier  breeding  flocks  that  are 
negative  for  Salmonella  enteritidis  upon 
bacteriological  examination  as  described 
in  paragraph  (d)(l)(v)  of  this  section: 
Provided,  that  a  sample  of  350  birds, 
which  will  be  banded  for  identification, 
shall  remain  unvaccinated  until  the 
flock  reaches  at  least  4  months  of  age. 
Following  negative  serological  and 
bacteriological  examinations  as 
described  in  paragraph  (d)(l)(vii)  of  this 
section,  the  banded,  non-vaccinated 
birds  shall  be  vaccinated. 
***** 

(2)  *  *  *  Isolation  of  SE  firom  an 
environmental  or  other  specimen,  as 
described  in  paragraph  (d)(l)(v)  of  this 
section,  will  require  bacteriological 
examination  for  SE  in  an  authorized 
laboratory,  as  described  in  §  147.11(a)  of 
this  chapter,  of  a  random  sample  of  60 
live  birds  from  a  flock  of  5,000  birds  or 
more,  or  30  live  bii'ds  from  a  flock  with 
fewer  than  5,000  birds.  If  only  one 
specimen  is  found  positive  for  SE,  the 
participant  may  request  bacteriological 
examination  of  a  second  sample,  equal 
in  size  to  the  first  sample,  from  the 
flock.  *  •  * 

***** 
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§  145.31  [Amended] 

10.  Section  145.31  would  be  amended 
by  removing  all  paragraph  designations 
and  rearranging  the  definitions  in 
alphabetical  order. 

§145.33  [Amended] 

11.  Section  145.33  would  be  amended 
as  follows: 

a.  The  introductory  text  of  paragraph 
(b)(3)  would  be  amended  by  removing 
the  words  “,  or  a  breeding  flock 
composed  of  progeny  of  a  primary 
breeding  flock  which  is  intended  solely 
for  the  production  of  multiplier 
breeding  flocks.’’. 

b.  Paragraph  (b)(3)(v)  would  be 
amended  by  removing  the  words  “S. 
pullorum  or  S.  gallinarum  isolations 
from  poultry”  and  adding  the  words 
“any  disease  outbreak  involving  a 
disease  covered  under  the  Plan”  in  their 
place,  and  by  adding  a  proviso  at  the 
end  of  the  paragraph  to  read  as  set  forth 
below. 

c.  In  paragraph  (d)(l)(viii),  footnote  4a 
and  its  reference  in  the  text  would  be 
redesignated  as  footnote  4. 

d.  In  paragraph  (e)(l)(ii),  the 
paragraph  designations  (a)  and  (b) 
would  corrected  to  read  (A)  and  (B). 

As  amended.  §  145.33  would  read  as 
follows; 

§  145.33  Terminology  and  classification: 
flocks  and  products. 
***** 

(b)«  •  * 

(3)  -  *  * 

(v)  *  *  •  Provided.  That  if  the  origin 
of  the  infection  involves  another  State, 
or  if  there  is  exposure  to  poultry  in 
another  State  firom  the  infected  flock, 
then  the  National  Poultry  Improvement 
Plan  will  conduct  an  investigation; 
***** 

§145.41  [Amended] 

12.  In  §  145.41,  the  paragraph 
designation  “(a)”  assigned  to  the 
dehnition  of  the  word  Poults  would  be 
removed. 

§145.43  [Amended] 

13.  Section  145.43  would  be  amended 
as  follows: 

a.  Paragraph  (b)(3)(vi  would  be 
amended  by  removing  the  words  “S. 
pullorum  or  S.  gallinarum  isolations 
from  poultry”  and  adding  the  words 
“any  disease  outbreak  involving  a 
disease  covered  under  the  Plan”  in  their 
place,  and  by  adding  a  proviso  at  the 
end  of  the  paragraph  to  read  as  set  forth 
below, 

b.  In  paragraph  (f)(3)(ii).  the  words 
“Industry/Education  Salmonella 
Reduction”  would  be  removed  and  the 
words  “Industry  (APPI)  Salmonella 


Education/Reduction”  added  in  their 
place,  and  the  footnote  reference  “4” 
would  be  removed. 

As  amended.  §  145.43  would  read  as 
.follows: 

§  145.43  Terminology  and  classification; 
flocks  and  products. 
***** 

(b)‘  •  * 

(3)*  *  * 

(v)  *  *  *  Provided.  That  if  the  origin 
of  the  infection  involves  another  State, 
or  if  there  is  exposure  to  poultry  in 
another  State  from  the  infected  flock, 
then  the  National  Poultry  Improvement 
Plan  will  conduct  an  investigation: 

*  *  *  *  * 

§  145.51  [Amended] 

14.  Section  145.51  would  be  amended 
by  removing  all  paragraph  designations 
and  rearranging  the  definitions  in 
alphabetical  order. 

§145.53  [Amended] 

15.  Section  145.53  would  be  amended 
as  follows: 

a.  In  paragraph  (a),  footnote  1  and  its 
reference  in  the  text  would  be 
redesignated  as  footnote  7. 

b.  The  introductory  text  of  paragraph 
(b)(3)  would  be  amended  by  removing 
the  words  ",  or  a  breeding  flock 
composed  of  progeny  of  a  primary 
breeding  flock  which  is  intended  solely 
for  the  production  of  multiplier 
breeding  flocks,”. 

c.  Paragraph  (b)(3)(v)  would  be 
amended  by  removing  the  words  “S. 
pullorum  or  S.  gallinarum  isolations 
from  poultry”  and  adding  the  words 
“any  disease  outbreak  involving  a 
disease  covered  under  the  Plan”  in  their 
place,  and  by  adding  a  proviso  at  the 
end  of  the  paragraph  to  read  as  set  forth 
below. 

As  amended.  §  145.53  would  read  as 
follows: 

§  145.53  Terminology  and  classification; 
flocks  and  products. 
***** 

(b)*  *  * 

(3)*  *  * 

(v)  *  •  *  Provided.  That  if  the  origin 
of  the  infection  involves  another  State, 
or  if  there  is  exposure  to  poultry  in 
another  State  h'om  the  infected  flock, 
then  the  National  Poultry  Improvement 
Plan  will  conduct  an  investigation; 
***** 

PART  147— AUXILIARY  PROVISIONS 
ON  NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

16.  The  authority  citation  for  part  147 
would  continue  to  read  as  follows: 


Authority:  7  U.S.C.  429;  7  CFR  2.17.  2.51, 
and  371.2(d). 

§147.5  [Amended] 

17.  In  §  147.5,  paragraph  (b),  footnote 
1  and  its  reference  in  the  text  would  be 
redesignated  as  footnote  4,  and  the 
footnote  would  be  amended  by 
removing  the  words  “Federal  Building.” 
and  adding  the  words  “Presidential 
Building,  6525  Belcrest  Road.”  in  their 
place. 

§  147.6  [Amended] 

18.  In  §  147.6,  the  introductory  text  of 
paragraph  (b).  the  second  sentence,  the 
words  “or  identified  as  infected  by  a 
polymerase  chain  reaction  (PCR)-based 
procedure  approved  by  the  Department” 
would  be  added  after  the  word 
“bacteriologically”. 

19.  In  §  147.6,  paragraph  (b)(5).  the 
second  sentence,  the  words  “or  a  PCR- 
based  procedure  conducted  on  these 
specimens”  would  be  added  after  the 
word  “individually”. 

20.  In  §  147.6,  in  paragraphs  (b)(12) 
through  (b)(15),  the  words  “,  PCR-based 
procedures;”  would  be  added  after  the 
words  “in  vivo  bio-assay”  each  time 
they  appear. 

§147.7  [Amended] 

21.  Section  147.7  would  be  amended 
as  follows: 

a.  In  the  section  heading,  footnote  1 
and  its  reference  would  be  redesignated 
as  footnote  5. 

b.  In  the  introductory  text,  the  first 
sentence  would  be  amended  by 
removing  the  words  “plate  of  the  tube 
agglutination”  and  adding  the  words 
“plate  agglutination  test,  the  tube 
agglutination  test,  and  the  enzyme- 
linked  immunosorbent  assay  (ELISA)” 
in  their  place. 

c.  In  the  introductory  text,  the 
beginning  of  the  third  sentence  would 
be  amended  by  removing  the  word 
“Both”  and  adding  the  words  "These 
three”  in  their  place. 

d.  In  the  introductory  text,  the 
seventh  sentence  would  be  amended  by 
removing  the  words  “the  plate  and/or” 
and  adding  the  words  “the  ELISA,  plate, 
and/or”  in  their  place. 

e.  In  paragraph  (a),  the  paragraph 
heading  and  the  Hrst  sentence  of  the 
introductory  text  of  paragraph  (a)(1) 
would  be  amended  by  removing  the 
words  “plate  test”  and  adding  the  words 
“plate  agglutination  test”  >n  &eir  place. 

f.  Paragraph  (e)  would  be  amended  as 
follows: 

i.  In  the  paragraph  heading,  the  word 
“test”  would  be  removed  and  the  word 
“tests”  added  in  its  place. 

ii.  Paragraphs  (e)(1)  through  (e)(3)(xi) 
would  be  redesignated  as  follows: 
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Current  paragraph 

147.7(e)(1) 

147.7(e)(l)(i) 

147.7(e)(l)(ii) 

147.7(e)(l)(iii) 

147.7(e)(lMiv) 

147.7(e)(2)(i) 

147.7(e)(2)(ii) 

147.7(e)(2)(iii) 

147.7(e)(2)(iv) 

147.7(e)(2)(v) 

147.7(e)(2)(vi) 

147.7(e)(2)(vii) 

147.7(e)(2)(viii) 

147.7(e)(3)(i) 

147.7(e)(3)(ii) 

147.7(e)(3)(iii) 

147.7(e)(3)(iv) 

147.7(e)(3)(v) 

I47.7(e)(3)(vi) 

147.7(e)(3)(vn) 

147.7(e)(3)(viii) 

147.7(e)(3)(ix) 

147.7(e)(3)(x) 

147.7(e)(3)(x)(A) 

147.7(e)(3KxMB) 

147.7(e)(3)(x)(C) 

147.7(e)(3)(x)(D) 

147.7(e)(3)(x)(E) 

147.7(e)(3Hx)(F) 

147.7(e)(3)(x)(G) 

147.7(e)(3)(x)(H) 

147.7(e)(3)(x)(l) 

147.7(e)(3)(xi) 


Proposed  paragraph 

147.7(e)(l)(i) 

147.7(eKl)(i)(A) 

147.7(eKl)(i)(B) 

147.7(e)(lKi)(C) 

147.7(e)(l)(i)(D) 

147.7(e)(l)(ii)(A) 

147.7(e)(l)(ii)(B) 

147.7(e)(l)(ii)(C) 

147.7(e)(l)(ii)(D) 

147.7(e)(l)(ii)(E) 

147.7(e)(l)(ii)(F) 

147.7(e)(l)(ii)(G) 

147.7(e)(l)(ii)(H) 

147.7(e)(lKiii)(A) 

147.7(e)(l)(iiiHB) 

147.7(e)(l)(iii)(C) 

147.7(e)(l)(iii)(D) 

147.7(e)(l)(iii)(E) 

147.7(e)(l)(iii)(F) 

147.7(e)(l)(iii)(G) 

147.7(e)(l)(iii)(H) 

147.7(e)(l)(iii)(l) 

147.7(e)(l)(iii)(I) 

147.7(eKl)(iii)0)(l) 

147.7(e)(l)(iii)())(2) 

147.7(eMl)(in)(J)(3) 

147.7(e)(l)(iii)())(4) 

147.7(eKl)(iii)(J)(5) 

147.7(e)(l)(iii)())(6) 

147.7(e)(l)(iii)(J)(7) 

147.7(e)(l)(iii)(J)(8) 

147.7(e)(l)(iii)())(9) 

147.7(eHl)(iii)(K) 


iii.  The  introductory  text  of  paragraph 
(e)  would  be  redesignated  as  paragraph 
(e)(1)  and  a  new  paragraph  heading  for 
paragraph  (e)(1)  would  be  added  to  read 
as  set  forth  below. 

iv.  A  new  paragraph  (2)  would  be 
added  to  read  as  set  forth  below. 

As  amended,  §  147.7(e)  would  read  as 
follows: 


§  147.7  Standard  test  procedures  for 
mycoplasm^.^ 

***** 

(e)*  *  * 

(1)  Procedure  No.  1.  *  *  * 

***** 

(2)  Procedure  No.  2.  Purpose:  To  test 
for  antibodies  to  avian  mycoplasma  by 
hemagglutination  inhibition  (HI).  The 
test  uses  the  constant  antigen,  titered- 
sera  method  for  measuring  antibodies  to 
M.  gallisepticum,  M.  synoviae,  or  Af. 
meleagridis. 

(i)  Materials  needed. 

(A)  M.  gallisepticum,  M.  synoviae, 
and/or  M  meleagridis  HI  antigens. 

(B)  Positive  and  negative  control  sera. 

(C)  Phosphate  buffered  saline  (PBS). 

(D)  Microtiter  plates,  96-wen,  U- 
bottom. 


>  For  additional  information  on  mycoplasma  test 
procedures,  refer  to  the  following  references:  Proc. 
77th  Annual  Meeting.  U.S.  Animal  Health 
Association,  1973;  Isolation  and  Identification  of 
Avian  Pathogens.  2nd  Edition;  Methods  for 
Examining  Poultry  Biologies  and  for  Identifying  and 
Quantifying  Avian  Patho^ns,  1971. 


(E)  12-channel  pipettor  (Titerek). 

(F)  50  pi  pipettor  (Pipetman  P200). 

(G)  Pipette  tips. 

(H)  0.5  percent  homologous  red  blood 
ceils  (RBC’s)  in  PBS  (use  RBC’s  from  the 
same  species  being  tested). 

(I)  Plate-sealing  tape. 

(I)  Mirrored  plate  reader. 

(ii)  Microtiter  hemagglutination  (HA) 
antigen  titration. 

(A)  Perform  standard 
hemagglutination  test  (HA)  on 
mycoplasma  antigen  to  determine  titer 
of  antigen. 

(1)  Dispense  50  pi  of  PBS  into  each 
well  of  3  rows  of  a  96-well  microtiter 
plate. 

(2)  Dispense  50  pi  of  stock  antigen 
into  the  wells  of  2  rows. 

(3)  Perform  serial  two-fold  dilutions 
(50  pi)  using  a  12-channeI  pipettor.  The 
dilution  series  will  be  from  1:2  to 
1:4096. 

(4)  Add  50  pi  of  0.5  percent 
homologous  RBC’s  to  each  well  of  all  3 
rows.  The  row  with  no  antigen  serves  as 
an  RBC  control. 

(B)  Incubate  at  room  temperature 
(approximately  30  minutes)  until  the 
control  RBC’s  give  tight  buttons.  The 
HA  titer  is  read  as  the  last  well  to  give 
a  complete  lawn  (hemagglutination). 

The  desired  endpoint  is  4  HA  units.  The 
well  containing  the  1:4  dilution  should 
give  a  complete  HA  while  the  1:8 
dilution  should  show  less  than 
complete  HA. 

(C)  Dilute  stock  antigen  to  4  HA  units 
for  the  HI  test.  The  dilution  required  to 
give  4  HA  units  is  calculated  by 
dividing  the  stock  antigen  HA  titer  by  8. 
(Example:  1:320  HA  units  +  8  =  40, 
dilute  stock  antigen  1:40.) 

(iii)  Hemagglutination  inhibition 
assay. 

(A)  Label  one  column  (A  to  H)  of  a  96- 
well,  U-bottom  microtiter  plate  for  each 
sample,  each  positive  and  negative 
control  sera,  antigen  backtitration,  and 
RBC  control. 

(B)  Add  40  pi  of  PBS  to  the  top  row 
of  wells  (row  A)  of  the  plate. 

(C)  Add  25  pi  of  PBS  to  all  remaining 
wells  of  the  plate. 

(D)  Add  10  pi  of  each  test  sera  to  well 
A  of  each  column  (making  a  1:5  sera 
dilution). 

(E)  Serially  dilute  25  pi  from  well  A 
through  H  using  a  12-channel  pipettor. 
Discard  the  final  25  pi.  Row  A=l:5...row 
H=l:640. 

(F)  With  an  Oxford  doser,  add  25  pi 
of  4  HA  unit  antigen  to  wells  B  through 
H.  Well  A  serves  as  sera  control. 

(C)  Prepare  an  antigen  backtitration 
by  adding  25  pi  of  PBS  to  each  well  of 
one  column.  Add  25  pi  of  diluted 
antigen  to  well  A  and  serially  dilute  25 
pi  ft-om  wells  A  to  D.  This  prepares  1:2, 


1:4, 1:8,  and  1:16  dilutions.  (It  is 
recommended  that  the  antigen  control 
backtitration  be  performed  before  the 
diluted  antigen  is  used  in  the  assay. 
Dilution  pr(5)lems  could  be  detected 
and  corrected  before  the  inappropriately 
diluted  antigen  is  used  in  the  assay.) 

(H)  Leave  a  column  of  wells  blank  for 
an  RBC  control. 

(I)  Agitate  gently  and  incubate  for  30 
minutes  at  room  tempierature. 

(J)  Add  50  pi  of  0.5  percent  RBC’s  to 
all  wells.  Note:  Do  not  agitate  after 
RBC’s  have  been  added  (agitation  may 
result  in  false  positive  reactions  by 
causing  the  RBC’s  to  fall,  resulting  in 
“false”  buttons). 

(K)  Cover  the  plate  with  sealing  tape. 
Incubate  at  room  temperature  for  30 
minutes  or  until  control  RBC’s  give  a 
tight  button. 

(L)  Read  the  reaction  on  a  mirrored 
plate  reader. 

(iv)  Results. 

(A)  The  titer  is  reported  as  the 
reciprocal  of  the  last  dilution  to  give  a 
tight  button  of  RBC’s.  The  final  dilution 
scheme  includes  the  antigen  in  the 
dilution  calculation  and  is  as  follows: 
B=l:20,  C=l:40,  D=l:80,  E=l:160, 
F=l:320,  G=l:640,  H=l:l,280. 

(B)  For  the  assay  to  be  valid: 

(1)  The  positive  control  sera  must  give 
a  result  within  one  dilution  of  the 
previously  determined  titer. 

(2)  The  negative  control  sera  must  be 
negative. 

(3)  The  backtitration  of  the  antigen 
must  be  1:4  or  1:8. 

(4)  The  RBC  control  must  give  tight, 
non-hemolyzed  buttons. 

(5)  Sera  controls  (well  A  of  each  test 
sera)  must  not  have  non-specific 
agglutination  or  hemolysis.  If  negative, 
report  as  “negative  with  non-specific 
agglutination  or  non-specific 
hemolysis”  or  “unable  to  evaluate  due 
to  non-specific  agglutination  or 
hemolysis”  or  treat  the  serum  to  remove 
the  non-specific  agglutination  and 
repeat  the  test.  (See  paragraph  (e)(2)(v) 
of  this  section.) 

(v)  Treatment  to  remove  non-specific 
agglutination. 

(A)  Purpose.  Treatment  of  serum  to 
remove  non-specific  agglutination  that 
is  interfering  with  HI  assays. 

(B)  Specimen.  Serum. 

(C)  Materials.  Homologous  RBC’s 
(chicken  or  turkey),  50  percent  solution 
PBS,  centrifuge,  incubator,  4C 
(refrigerator).  _  • 

(D)  Procedure.  (I)  Prepare  a  1:5 
dilution  of  test  serum  by  adding  50  pi 
of  serum  to  200  pi  of  PBS. 

(2)  Prepare  a  50  percent  solution  of 
RBC’s  by  adding  equal  volumes  of 
packed  RBC’s  to  PBS.  Mix  well. 

(3)  Add  25  pi  of  50  percent  RBC 
solution  to  the  serum  dilutions. 
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(4)  Vortex  gently  to  mix. 

(5)  Incubate  at  4®  C  for  1  hour. 

(6)  Centrifuge  to  pellet  the  RBC’s. 

(7)  Use  the  supernatant  to  perform  the 
HI  assay.  Modify  the  dilution  scheme  in 
the  assay  to  consider  the  initial  1:5 
dilution  prepared  in  the  treatment.  For 
the  1!5  dilution  scheme,  do  not  add  PBS 
to  row  A.  Add  50  jil  of  the  1:5  treated 
supernatant  to  row  A.  Serially  dilute  25 
pi  from  rows  A  through  H.  This  prepares 
a  serum  dilution  of  1:10  through  1:640 
in  rows  B  through  H. 

22.  In  part  147,  “Subpart  B — 
Baderiological  Examination 
Procedure,”  a  new  §  147.10  would  be 
added  to  read  as  follows: 

Subpart  B — Bacteriological 
Examination  Procedure 

§  147.10  Laboratory  procedure 
recommended  for  the  bacteriological 
examination  of  egg>type  breeding  flocks 
with  salmonella  enteritidis  positive 
environments. 

Birds  selected  for  bacteriological 
examination  from  egg-type  breeding 
flocks  positive  for  Salmonella  enteritidis 
after  environmental  monitoring  should 
be  examined  as  described  in  §  147.11(a) 
of  this  subpart,  with  the  following 
exceptions  and  modifications  allowed 
due  to  the  high  number  of  birds 
required  for  examination: 

(a)  Except  when  visibly  pathological 
tissues  are  present,  direct  culture, 

§  147.11(a)(1)  of  this  subpart,  may  be 
omitted:  and 

(b)  Enrichment  culture  of  organ  (non- 
intestinal)  tissues  using  a  non-selective 
broth,  §  147.11(a)(2)  of  this  suhpart.  may 
be  omitted. 

§147.11  [Amended] 

23.  Section  147.11  would  be  amended 
as  follows: 

a.  Footnotes  1  through  4  and  their 
references  in  the  regulator^’  text  would 
be  redesignated  as  footnotes  7  tlirough 
10. 

b.  Paragraphs  (a)  tlu’ough  (j)  would  be 
redesignated  as  follows: 


Current  paragraph 

Proposed  paragraph 

147.11(a) 

147.11(b)(1) 

147.11(b) 

147.11(b)(2) 

147.11(b)(1) 

147.1  l(b)(2)(i) 

147.11(b)(2) 

147.11(b)(2)(ii) 

147.11(b)(3) 

147.11(b)(2)(iii) 

147.11(b)(4) 

147.11(b)(2)(iv) 

147.11(b)(5) 

147.1  l(b)(2)(v) 

147.11(c) 

147.11(b)(3) 

147.11(c)(1) 

147.11(b)(3)(i) 

147.11(c)(2) 

147.11(b)(3)(ii) 

147.11(c)(3) 

147.11(b)(3)(iii) 

147.11(c)(4) 

147.11(b)(3)(iv) 

147.11(c)(5) 

147.11(bK3)(v) 

147.11(c)(6) 

147.1  l(b)(3)(vi) 

147.11(d) 

147.11(b)(4) 

147  11(c) 

147.11(b)(5) 

Current  paragraph  Proposed  paragraph 

147.11(0  ’  147.11(b)(6) 

147.11(g)  147.11(b)(7) 

147.11(h)  147.11(b)(8) 

147.11(i)  147.11(b)(9) 

147.1  Kj)  147,ll(b)(10) 

c.  A  new  paragraph  (a)  and  a 
paragraph  heading  for  paragraph  (b) 
would  be  added  to  read  as  set  forth 
below. 

As  amended,  §  147.1 1  would  read  as 
follows: 

§  1 47.1 1  Laboratory  procedure 
recommended  for  the  bacteriological 
examination  of  salmonella. 

(a)  For  egg-  and  meat-type  chickens, 
waterfowl,  exhibition  poultry,  and  game 
birds.  All  reactors  to  the  Pullorum- 
Typhoid  tests,  up  to  at  least  four  birds, 
should  be  cultured  in  accordance  w'ith 
both  direct  (paragraph  (a)(1))  and 
selective  enrichment  (paragraph  (a)(2)) 
procedures  described  in  this  section. 
(Careful  aseptic  technique  should  be 
used  when  collecting  all  tissue  samples. 

(1)  Direct  culture  (refer  to  illustration 
1).  Grossly  normal  or  diseased  liver, 
heart.  pericaFdial  sac,  spleen,  lung, 
kidney,  peritoneum,  gallbladder, 
oviduct,  misshapen  ova  or  testes, 
inflamed  or  unabsorbed  yolk  sac.  and 
other  visibly  pathological  tissues  where 
purulent.  net:rotic.  or  proliferative 
lesions  are  seen  (including  cysts, 
abscesses,  hypopyon,  and  inflamed 
serosal  surfaces),  should  be  sampled  for 
direct  culture  using  either  flamed  wire 
loops  or  sterile  swabs.  Since  some 
strains  may  not  dependably  survive  and 
grow  in  certain  selective  media, 
inoculate  non-selective  plates  in 
addition  to  two  selective  plating  media. 
Refer  to  illustration  1  for  recommended 
bacteriological  recover)'  and 
identification  procedures.'*  Proceed 
immediately  with  collection  of  organs 
and  tissues  for  selective  enrichment 
culture. 

(2)  Selective  enrichment  culture  (refer 
to  illustration  2).  Collect  and  culture 
organ  samples  separately  from  intestinal 
samples,  with  intestinal  tissues 
collected  last  to  prevent  cross¬ 
contamination.  ^mples  from  the 
following  organs  or  sites  should  be 
collected  for  culture  iii  selective 
enrichment  broth.  A  non-selective  broth 
culture  (illustration  1)  of  pooled  organs 
and  sites  should  also  be  included  as 

*  Biochemical  identification  charts  may  be 
obtained  from  "A  Laboratory  Manual  for  the 
Isolation  and  Identification  of  Avian  Pathogens." 
chapter  1.  Salmonellosis.  Third  edition.  1969. 
American  Association  of  Avian  Pathologists.  Inc.. 
Kendall/Hunt  Publishing  Co..  Dubuque.  lA  52004- 
0539. 


described  in  paragraph  (a)(3)  of  this 
section. 

(i)  Heart  (apex.  pericardial.5ac.  and 
contents  if  present.): 

(ii)  Liver  (portions  exhibiting  lesions 
or,  in  grossly  normal  organs,  the  drained 
gallbladder  and  adjacent  liver  tissues.): 

(iii)  Ovary-Testes  (entire  inactive 
ovary  or  testes,  but  if  ovary  is  active, 
include  any  atypical  ova.): 

(iv)  Oviciuct  (if  active,  include  any 
debris  and  dehydrated  ova.): 

(v)  Kidneys  and  spleen:  and 

(vi)  Other  visible  pathological  sites 
where  purulent,  necrotic,  or 
proliferative  lesions  are  seen. 

(3)  From  each  reactor,  aseptically 
collect  10  to  15  g.  or  the  nearest  lesser 
amount  available,  firom  each  organ  or 
site  listed  in  paragraph  (a)(2)  of  this 
section  and  mince,  grind,  and  blend 
them  completely  in  10  times  their 
volume  of  beef  extract  broth  or  a 
comparable  non-selective  broth.  Organs 
or  sites  listed  in  paragraph  (a)(2)  of  this 
section  may  be  pooled  from  tbe  same 
individual  bird.  Suspensions  should  be 
transferred  in  lO-ml  aliquots  to  100  ml 
of  both  tetrathionate  brilliant  green 
(TBG)  (Hajna  or  Mueller-Kauffmann) 
broth  and  a  separate  non-selective  broth 
and  incubated  at  37°C  for  24  hours. 

Refer  to  illustration  2  for  recommended 
bacteriological  recovery  and 
identification  procedures,  including 
delayed  secondary  enrichment  and 
combinations  of  plating  media  that 
significantly  suppress  the  overgrowth  of 
contaminants,  such  as  brilliant  green 
Novobiocin  (BGN)  and  Xylose-Lysine- 
Tergitol  4  (XLT4). 

(4)  From  each  reactor,  make  a 
composite  sample  of  the  following  parts 
of  grossly  normal  or  diseased  tissues 
from  the  digestive  tract:  Crop  wall, 
duodenum  (including  portions  of  the 
pancreas),  jejunum  (including  remnant 
of  yolk-sac  attachment),  both  ceca,  cecal 
tonsils,  and  rectum-cloaca.  Aseptically 
collect  10-15  g  or  the  nearest  lesser 
amount  available  from  each  specified 
digestive  or  intestinal  tissue,  and  mince, 
grind,  and  blend  them  completely  in  10 
times  their  volume  of  TBG  broth.  The 
digestive/intestinal  tissues  may  be 
pooled  from  the  same  individual  bird. 

Do  not  pool  tissues  from  different  birds. 
Transfer  10  ml  of  the  described 
digestive  TBG  suspensions  into  100  ml 
of  TBG  broth,  and  incubate  at  41.5®  C  for 
24  hours.  Cultures  may  be  incubated  at 
37°C  if  41.5®  C  incubators  are  not  , 
available.  The  higher  incubation 
temperatures  for  TBG  broth  reduce 
populations  of  competitive 
contaminants  common  in  gut  tissue. 
Refer  to  illustration  2  for  recommended 
bacteriological  recovery  and 
identification  procedures,  including 
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delayed  secondary  enrichment  and  (5)  The  Analytical  Profile  Index  for  (6)  All  isolates  culturally  identified  as 

combinations  of  plating  media  that  Enterobacteriaceae  (API)  system  may  be  salmonellae  should  be  serogrouped  or 

significantly  suppress  the  overgrowth  of  utilized  to  aid  cultural  identiHcations.  serotyped. 
contaminants,  such  as  BGN  and  XLT4. 
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ILLUSTRATION  1:  Organ  (non- Intestinal)  tissues.^ 
Pullorum-Typhold  reactors. 


^  All  pullorum- typhoid  reactors  should  also  be  evaluated  with  selective 
enrichment  (refer  to  illustration  2). 

^  Inoculate  beef  extract  or  infusion  plates.  Comparable  non- selective 
media  may  also  be  used. 

*  Inoculate  brilliant  green  (BG)  or  BG-Novobiocln  (BGN)  AND  another 
selective  media  such  as  xylose- lysine -desoxycholate  (XLD)  or  XLD- Novobiocin 
(XLDN) . 

*  If  combined  results  with  TSI  and  LI  agars,  additional  identification 
media,  and  0-group  screening  procedures  are  inconclusive,  restreak  original 
colony  onto  selective  plating  media  to  check  for  purity. 

*  Reevaluate  if  epidemiologic,  necropsy,  or  other  information  indicates 
the  presence  of  an  unusual  strain  of  Salmonella. 
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ILLUSTRATION  2:  Environmental,  organ,  and  Intestinal  samples.^ 
Environmental  monitoring  programs  and  pullorum- typhoid  reactors. 


^  Organ  issues  from  all, reactor  birds  should  also  be  evaluated  without 
selective  enrichment  (refer  to  illustration  1) . 

^  Hajna  IT  or  Mueller-Kauffmann  tetrathionate  enrichment  broth  is  i 

preferred  over  selenites. 

’  For  enrichment  broths  of  organ  seunples,  inoculate  xylose -lysine - 
desoxycholate  (XLD)  or  XLD-Novobiocin  (XLDN)  AND  brilliant  green  (BG)  or  BG- 
Novobiocin  (BGN)  media.  One  of  the  media  shall  be  either  XLDN  or  BGN.  For 
enrichment  broths  of  intestinal  or  environmental  samples,  inoculate  xylose- 
lysine-tergitol  4  (XLT4)  or  XLDN  and  BGN  or  BG  media. 

^  If  combined  results  with  TSI  and  LI  agars,  additional  identification 
media,  and  0-group  screening  procedures  are  inconclusive,  restreak  original 
colony  onto  selective  plating  agar  to  check  for  purity. 

*  Reevaluate  if  epidemiologic,  necropsy,  or  other  information  indicates 
the  presence  of  an  unusual  strain  of  Salmonella. 

eajJNQ  CODE  341»-34-C 
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(b)  For  turkeys.  *  *  * 

e  •  ft  •  * 

§147.12  [Amended] 

24.  In  §  147.12,  paragraph  (cH2), 
footnote  1  and  its  reference  in  the  text 
would  be  redesignated  as  footnote  11. 

§147.14  [Amended] 

25.  Section  147.14  would  be  amended 
as  follows; 

a.  In  the  section  heading,  footnote  1 
and  its  reference  would  be  redesignated 
as  footnote  12;  the  reference  would  be 
removed  hom  the  section  heading  and 
added  to  the  introductory  text  of 

§  147.14,  immediately  after  the  word 
“procedures”;  and  the  text  of  newly 
redesignated  footnote  12  would  be 
amended  by  removing  the  designations 
“(a)”  and  “(b)”  and  by  adding  a  comma 
after  “1980”. 

b.  In  paragraph  (a)(2).  the  second 
sentence  would  be  revised  and 
paragraphs  (a)(2)  (i)  and  (ii)  are  added 
to  read  as  set  forth  below. 

As  amended,  §  147.14  would  read  as 
follows: 

§147.14  Procedures  to  determine  status 
and  effectiveness  of  sanitation  ntonilored 
programs. 

ft  ft  ft  *  « 

(a)  *  *  * 

(2)  *  *  *  Such  eggs  should  also  be 
cultured  for  the  dependable  recovery  of 
salmonellae.  Culturing  for  the 
dependable  recovery  of  salmonellae 
should  include  the  use  of: 

(i)  Preenrichment  broths 
supplemented  with  35  mg  ferrous 
sulfate  per  1,000  ml  preenrichment  to 
block  iron-binding,  salmonella- 
inhibiting  effects  of  egg  conalbumin; 
and 

(ii)  Tetrathionate  selective  enrichment 
broths,  competitor-controlling  plating 
media  (XLT4,  BGN,  etc.),  and  delayed 
secondary  enrichment  procedures 
detailed  in  illustration  2  of  §  147.11(a) 
of  this  part. 

§§147.15  and  147.16  [Amended] 

26.  In  §§  147.15  and  147.16,  footnotes 
4  through  12  and  their  references  in  the 
regulatory  text  would  be  redesignated  as 
footnotes  13  through  21,  respectively. 

§  147.41  [Amended] 

27.  Section  147.41  would  be  amended 
by  removing  all  paragraph  designations 
and  rearranging  the  deftnitions  in 
alphabetical  order. 

Done  in  Washington,  DC,  this  18th  day  of 
August  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-20541  Filed  8-24-93;  8:45  am) 
BILUNG  0006  94U^-M-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards 
Business  Loan  Program;  Altemate 
Size  Standard 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  proposing  to 
establish  an  altemate  size  standard 
criterion  for  its  Business  Loan  (7(a)) 
Program  which  would  allow  a  concern 
to  qualify  if  it  satisfied  the  $6.0  million 
net  worth  and  $2.0  million  net  income 
tests  presently  used  for  its  Certified 
Development  Company  Program  or 
ftnancing  under  the  Small  Business 
Investment  Company  Program.  The 
proposal  will  simplify  size  standards  by 
extending  the  “altemate  standard”  to 
the  Business  Loan  Program.  However,  a 
firm  may  still  continue  to  qualify  as  a 
small  business  pursuant  to  the  size 
standard  applicable  to  its  primary 
industry,  even  if  it  does  not  meet  this 
altemate  standard.  The  primary  purpose 
of  this  proposal  is  to  solicit  additional 
comments  for  the  Agency’s 
consideration  and  review  prior  to  a  final 
decision  on  the  altemate  size  standard 
that  was  temporarily  in  effect  between 
December  31, 1992  and  March  4, 1993 
for  the  7(a)  Loan  Program. 

DATES:  Comments  must  be  submitted  on 
or  before  October  25, 1993. 

ADDRESSES:  Send  Comments  To:  Gary 
M.  Jackson,  Director,  Size  Standards 
Staff,  409  3rd  Street,  SW — suite  8150, 
U.S.  Small  Business  Administration, 
Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Jordan  or  Robert  N.  Ray,  Size 
Standards  Staff,  (202)  205-6618. 
SUPPLEMENTARY  INFORMATION:  On 
December  31, 1992,  the  SBA  had 
adopted,  on  an  interim  final  basis  (57 
FR  62477),  this  proposed  alternate  size 
standard  criterion  for  its  General 
Business  Loan  (7(a))  Program.  However, 
the  incoming  Administration  directed 
that  all  recently  published  but  not 
finalized  rules  were  to  be  thoroughly 
reviewed,  and  all  Government  Agencies 
were  to  determine  their  implications 
(Office  of  Management  and  Budget 
Memorandum  on  Regulatory  Review, 
dated  January  22, 1993  to  Heads  and 
Acting  Heads  of  Federal  Agencies).  The 
SBA  withdrew  the  altemate  size 
standard  criterion  on  March  4, 1993  (58 
FR  12334)  so  it  could  further  evaluate 
the  implications  of  such  a  standard.  The 
newly  appointed  SBA  Administration 
has  completed  its  review  of  the 
previously  published  rule,  and  believes 


the  reasons  for  the  altemate  7(a)  size 
standard  have  continued  merit  and 
deserve  consideration  by  SBA  and  the 
public.  Hence.  SBA  is  publishing  this 
mle  as  a  proposed  (and  not  as  an 
interim  final  rule)  to  afford  the  public 
additional  opportunity  to  comment  on 
the  altemate  size  standard  prior  to  any 
final  Agency  decision.  A  concern 
currently  applying  for  a  7(a)  loan  must 
meet  its  current  applicable  industry  size 
standard,  unless  and  until  this  proposed 
mle  becomes  final. 

SBA’s  regulations  currently  allow  a 
concern  applying  for  either  a  loan  xmder 
the  Certified  Development  Company 
(504)  Program  or  financing  under  the 
Small  Business  Investment  Company 
(SBIC)  Program  to  qualify  as  a  small 
business  if,  together  with  its  affiliates, 
its  net  worth  does  not  exceed  $6.0 
million  and  it  has  an  average  of  not 
more  than  $2.0  million  in  net  income 
(after  Federal  Income  Taxes)  measured 
over  the  concern’s  preceding  two 
completed  fiscal  years  (13  FR 
§  121.802(a)(2)).  A  firm  that  exceeds 
those  net  worth  or  net  income  levels 
(hereinafter  the  “altemate  standard”) 
can  also  be  considered  an  eligible  small 
business  if  its  size  is  at  or  below  the 
separate  numerical  size  standard 
established  for  its  industry  (§  121.601). 

Under  this  proposed  mle,  the  two- 
part  altemate  standard  test  would  also 
be  applied  to  SBA's  General  Business 
Loan  (17(a))  Program.  As  such,  a 
concern  applying  for  a  7(a)  loan  could 
elect  to  meet  either  the  altemate 
standard  or  the  single  employee-  or 
receipts-based  standard  that  is  specified 
for  its  industry.  However,  it  should 
specifically  be  noted  that  this  is  a 
proposed  mle  and  as  such,  a  concern 
currently  applying  for  a  7(a)  loan  does 
not  have  the  option  of  meeting  the 
altemate  standard. 

As  indicated  above,  SBA’s  regulations 
allow  a  business  to  be  considered  small 
for  purposes  of  two  of  the  Agency’s 
financial  programs,  but  not  the  7(a) 
Program.  Because  of  this  situation,  a 
business  may,  for  example,  qualify,as  a 
small  business  and  obtain  financing 
pursuant  to  the  504  Program  (to 
constmct  a  building),  but  not  be  able  to 
obtain  a  loan  under  the  7(a)  Program  (to 
purchase  inventory).  This  anomalous 
situation  is  exacerbated  by  the  current 
economic  climate  in  which  businesses, 
and  in  particular  small  businesses,  are 
having  great  difficulty  obtaining  credit 
in  the  private  market.  To  resolve  this  ■ 
'  situation.  SBA  is  proposing  this 
altemate  size  standaid  criterion  noting 
that  it  merely  expands  the  types  of 
financing  for  which  small  businesses 
that  already  qualify  as  “small 
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businesses,”  under  the  alternate 
standard  for  other  purposes,  are  eligible. 

This  change  would  also  beneht  small 
business  by  simplifying  the  size 
standards  applicable  to  applicant  firms. 

A  two-part  alternate  standard  applicable 
to  every  Hrm.  regardless  of  its  type  of 
business  activity,  reduces  the  burden 
and  confusion  as  to  whether  or  not  the 
Hrm  is  a  small  business,  which  can  be 
encountered  in  determining  the  size 
standard  for  its  primary  industry. 

Most  firms  eligible  as  small 
businesses  under  the  industry  size 
standard  will  also  be  eligible  under  the 
alternate  standard.  In  those  few  cases 
where  the  firm  exceeds  the  net  worth 
and  net  income  test,  the  firm  would 
ascertain  whether  it  is  an  eligible  small 
business  under  the  more  complicated 
industry  size  standards.  Thus,  this 
change  greatly  simplifies  the 
determination  of  the  size  standard  for  a 
loan  applicant. 

SBA  specifically  invites  comment, 
including  from  the  commentators  on  the 
December  31. 1992  Interim  Final  Rule 
(57  FR  62477),  on  the  appropriateness  of 
these  alternate  size  standards  expressed 
in  net  worth  and  net  income  terms.  SBA 
is  seeking  comment  both  as  to  its 
proposal  to  use  these  measures  as 
alternate  measures  to  its  standard 
industry  specific  size  standards  for  its 
7(a)  Business  Loan  Program  and  the 
appropriate  magnitude  (either  higher  or 
lower)  of  these  measures  if  the 
commentor(s)  believe  these  alternative 
measures  should  be  used.  SBA  is 
willing  to  consider  industry  data  and 
other  information  prior  to  making  a  final 
decision  on  a  size  standard.  Comments 
on  this  standard  or  suggesting  other 
standards  should  address  the  questions 
of: 

•  The  interaction  of  this  size  standard 
with  SBA’s  programs; 

•  The  relative  levels  of  participation 
at  different  size  standards: 

•  The  effect  of  this  proposed  size 
standard  or  other  alternative  size 
standards  on  business  firms  within 
these  industries; 

•  The  prospect  of  signiHcant  new 
entrants  into  these  industries  in 
response  to  this  program;  and 

•  The  impact  of  higher  size  standard 
on  smaller-sized  businesses. 

Compliance  With  Regulatory  Flexibility 
Act,  Executive  Orders  12291,  12612  and 
12778,  and  the  Paperwork  Reduction 
Act 

General 

SBA  considers  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  for  purposes  of  the 


Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.).  In  addition,  this  proposed  rule 
constitutes  a  major  rule  for  the  purpose 
of  Executive  Order  12291.  Immediately 
below  SBA  has  set  forth  a  summary 
regulatory  impact  analysis  and  an  initial 
regulatory  flexibility  analysis  of  this 
proposal. 

(1)  Description  of  Entities  to  Which  the 
Rule  Applies 

For  purposes  of  Hnancial  assistance, 
SBA  estimates  that  about  47,000  firms 
currently  defined  as  small  businesses 
for  the  504  and  SBIC  Programs  will  be 
eligible  to  seek  financial  assistance 
offered  by  the  SBA’s  7(a)  Business  Loan 
Program,  provided  they  meet  other 
program  requirements  for  assistance. 

The  vast  majority  of  the  firms  gaining 
eligibility  for  the  7(a)  Program  because 
of  this  rule  operate  in  the  retail  trade 
and  services  industries;  almost  no  firms 
in  manufacturing  or  mining  will  gain 
eligibility  fq{  the  7(a)  Program  because 
of  this  rule. 

The  proposed  size  standard  would  not 
impose  a  regulatory  burden  because  it 
does  not  regulate  or  control  business 
behavior. 

(2)  Description  of  Potential  Renefits  of 
the  Rule 

Under  this  proposed  rule  small  firms 
which  are  already  eligible  for  other  SBA 
financial  assistance,  will  be  eligible  for 
the  7(a)  Business  Loan  Program.  This 
may  result  in  job  creation  or  retention 
in  certain  areas  and  localities,  with 
associated  benefits  in  consumer 
spending  and  tax  rey,enue,  but  such 
benefits  are  difficult  to  quantify.  Direct 
benefits  in  terms  of  number  and  volume 
of  loans  can  be  estimated,  however.  SBA 
accordingly  estimates  that  about  450 
firms  each  year  should  receive 
approximately  $200  million  in  loans 
that  would  otherwise  not  be  guaranteed 
under  the  existing  size  standards. 

Another  real  but  unquantifiable 
benefit  would  be  the  saving  in  time  to 
potential  borrowers  and  SBA  personnel 
who  may  consult  a  simple,  streamlined 
size  standard  instead  of  the  lengthy 
table  and  associated  Standard  Industrial 
Classification  codes  and  their 
descriptions  that  must  now  be  examined 
before  each  anticipated  or  actual  loan 
transaction. 

(3)  Description  of  Potential  Costs  of  the 
Rule 

This  proposed  rule  should  not  result 
in  any  extra  costs  with  respect  to  SBA’s 
loan  programs.  The  competitive  effects 
of  size  standards  revisions  differ  fi-om 
those  normally  associated  with 
regulations  affecting  key  economic 
factors  such  as  the  price  of  goods  and 


services,  costs,  profits,  growth, 
innovation,  mergers,  and  foreign  trade. 

The  change  to  size  standards  is  not 
anticipated  to  have  any  appreciable 
effect  on  any  of  these  factors.  , 

(4)  Description  of  the  Potential  Net 
Renefits  From  the  Rule 

From  the  above  discussion,  SBA 
believes  that,  because  the  potential  costs 
of  this  proposed  rule  are  minimal,  the 
potential  net  benefits  would  approach 
fairly  closely  the  potential  benefits.  The 
impact  of  the  new  size  standard  will 
appear  exclusively  in  the  Federal 
business  lending  area  to  which  it  is 
targeted. 

(5)  Description  of  Reasons  Why  This 
Action  Is  Being  Taken  and  Objectives  of 
the  Rule 

SBA  has  provided  above  a  statement 
of  the  reasons  why  the  new  alternate 
standard  for  the  Business  Loan  Program 
is  being  proposed  and  a  statement  of  the 
reasons  for  and  objectives  of  this 
proposal. 

(6)  Legal  Basis  for  the  Proposed  Rule 

The  legal  basis  for  the  proposal  is 
sections  3(a)  and  5(b)  of  the  Small 
Business  Act,  15  U.S.C.  632(a), 

634(b)(6),  637(a),  and  644(c). 

( 7)  Federal  Rules 

There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  SBA  has  statutorily  been 
given  exclusive  jurisdiction  in 
establishing  size  standards. 

(8)  Significant  Alternatives  to  the 
Proposed  Rule 

This  proposed  rule  will  establish  the 
most  appropriate  standards  by  which  to 
define  those  small  busine^es  that  are 
eligible  for  SBA’s  financial  assistance 
programs.  There  are  no  significant 
alternatives  to  defining  a  small  business. 
SBA  certifies  that  this  proposed  rule 
will  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612.  SBA 
further  certifies  that  this  proposed  rule 
will  not  add  any  new  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.,  Chapter  35.  For  purposes  of 
Executive  Order  12778,  SBA  certifies 
that  this  proposed  rule  is  drafted,  to  the 
extent  practicable,  in  accordance  with 
the  standards  set  forth  in  section  2  of 
that  order. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs — 
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business.  Loan  programs — business. 
Small  business. 

Accordingly,  part  121  of  13  CFR  is 
amended  as  follows: 

PART  121— [AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority;  15  U.S.C.  632(a).  634(b)(6). 
637(a),  and  644(c). 

2.  Section  121.8b2(a)(l)  is  amended 
by  removing  the  words  “Busine.ss 
Loan,”. 

3.  Section  121.802(a)(2)  is  revised  to 
read  as  follows: 

§  1 21 .802  Establishment  of  Size  Standard. 

(a)  *  *  * 

(2)  For  financial  assistance  and/or 
management/technical  assistance  under 
the  SBA  Business  Loan,  Small  Business 
Investment  Company,  and  Development 
Company  Programs,  an  applicant 
concern  must  meet  one  of  the  following 
standards: 

(i)  Together  with  its  affiliates,  it  does 
not  have  net  worth  in  excess  of  $6.0 
million,  and  does  not  have  average  net 
income  after  Federal  income  taxes 
(excluding  any  r.arry-over  losses)  for  the 
preceding  two  years  in  excess  of  $2.0 
million;  or 

(ii)  Together  with  its  affiliates,  it 
meets  the  size  standard  for  the  industry 
in  which  it  is  primarily  engaged  and 
excluding  its  affiliates,  meets  the  size 
standard  for  the  industry  in  which  it  is 
primarily  engaged.  These  size  standards 
are  set  forth  in  §  121.601. 

*  *  *  *  « 

Dated;  July  30, 1993. 

Erskine  B.  Bowles, 

Administrator,  U.S.  Small  Business 
Administration. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-105-AD] 

Airworthiness  Directives;  Corporate 
Jets  Limited  Model  BAe  125-800A  and 
-1000A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Corporate  Jets  Limited  Model 


BAe  125-800A  and  -lOOOA  series 
airplanes.  This  proposal  would  require 
inspections  of  the  wing  leading  edge 
skins,  including  the  wing  anti-ice  fluid 
distribution  panel  (TKS  panel)  rebate 
and  radius,  subsequent  corrosion 
protection  treatment,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  corrosion  of  the  wing  leading 
edge  skin  at  the  interface  with  the  TKS 
panels.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
reduced  structural  integrity  of  the  wing 
leading  edge  skin  and  TKS  panel 
interface  joint,  which  could  adversely 
affect  the  flight  characteristics  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
October  20, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
105-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi'om 
Corporate  Jets,  Inc.,  22070  Broderick 
.Drive,  Sterling,  Virginia  20166.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW„  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on  ' 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-publlc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-105-AD.”  The 
postcard  will  be  date  stamped  and 
retmmed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  TransportAirplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-105-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Corporate  Jets  Limited 
Model  BAe  12 5-800 A  and  -1000 A 
series  airplanes.  The  CAA  advises  of 
reports  of  exfoliation  corrosion  of  the 
wing  leading  edge  skins  at  the  interface 
with  the  wing  anti-ice  fluid  distribution 
panel  (TKS  panel).  Exfoliation  corrosion 
is  due  to  the  ingress  of  moisture  through 
gaps  in  the  sealant  that  have  developed 
during  service.  Exfoliation  corrosion,  if 
not  detected  and  corrected,  could 
reduce  the  structural  integrity  of  the 
interface  joint,  which  could  adversely 
affect  the  flight  characteristics  of  the 
airplane.  Exfoliation  corrosion  also 
could  cause  in-flight  separation  of 
airplane  components. 

Corporate  Jets  Limited  has  issued 
Service  Bulletin  S.B.  57-77,  dated  May 

20. 1993,  that  describes  procedures  for 
conducting  a  one-time  detailed  visual 
inspection  to  detect  corrosion  of  the 
wing  leading  edge  skins,  including  the 
TKS  panel  rebate  and  radius,  and  a  one¬ 
time  dye  penetrant  inspection  to^letect 
exfoliation  corrosion  of  the  TKS  panel 
rebate  and  radius.  This  service  bulletin 
also  describes  procedures  for  removing 
corrosion  from  the  wing  leading  edge 
skins,  including  the  TKS  panel  rebate 
and  radius,  and  subsequent  enhanced 
protective  treatment  of  TKS  panel  rebate 
and  radius  on  the  top  and  bottom 
leading  edge  skin  section  on  each  wing. 
Exfoliation  corrosion  is  indicated  by 
short,  fine  lines  flowing  in  the  direction 
of  the  grain.  (This  service  bulletin 
references  Corporate  Jets  Limited  Repair 
Instruction  Letter  25WS279i  dated  April 

30. 1993,  and  Corporate  Jets  Limited 
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Repair  Instruction  Letter  25WS294. 
dated  June  5, 1993,  for  additional  • 
service  information.)  The  CAA 
classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certiricated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  detailed  visual  inspection  to 
detect  corrosion  of  the  wing  leading 
edge  skin,  and  repair  of  the  wing 
leading  edge  skins,  if  necessary.  It 
would  also  require  a  detailed  visual 
inspection  amd  a  dye  penetrant 
inspection  to  detect  exfoliation 
corrosion  of  the  TKS  panel  rebate  and 
radius  on  the  top  and  bottom  leading 
edge  skin  section  on  each  wing,  and 
removal  of  corrosion,  if  necessary. 
Finally,  this  proposed  rule  would 
require  the  application  of  a  corrosion 
protection  treatment  on  the  TKS  panel 
rebate  and  radius  on  the  top  and  bottom 
leading  edge  skin  section  on  each  wing. 
The  inspections,  removal  of  corrosion, 
and  corrosion  protection  treatment 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  154  Corporate 
lets  Limited  Model  BAe  125-800 A  and 
-lOOOA  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  50 
work  hours  per  airplane  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $423,500,  or 
$2,750  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  propo^ 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows; 


PART  39-AiRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 


Corporate  Jets  Limited  (Formerly  British 
Aerospace):  Docket  93-NM-108-AD. 

Applicability:  Model  BAe  125-800A  and 
-1000 A  series  airplanes,  as  listed  in 
Corporate  lets  Limited  Service  Bulletin  S.B. 
57-77,  dated  May  20. 1993:  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing  leading  edge  skin  and  wing  anti-ice 
fluid  distribution  panel  (TKS  panel)  interface 
joint,  which  could  adversely  affect  the  flight 
characteristics  of  the  airplane,  accomplish 
the  following: 

(a)  Within  24  months  since  airplane 
manufacture,  or  within  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  conduct  a  detailed  visual  inspection  to 
detect  corrosion  of  the  polished  surface  of  thi 
top  and  bottom  leading  edge  skins  on  each 
wing,  in  accordance  with  Corporate  jets 
Limited  Service  Bulletin  S.B.  57-77.  dated 
May  20. 1993. 


(1)  If  any  corrosion  Is  detected  and  the 
corrosion  is  within  limits  described  in  the 
service  bulletin,  prior  to  further  flight, 
remove  the  corrosion  in  accordance  with  the 
service  bulletin. 

(2)  If  any  corrosion  is  detected  and  that 
corrosion  is  outside  the  limits  described  in 
the  service  bulletin,  prior  to  further  flight, 
repair  the  wing  leading  edge  skins  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 

(b)  Prior  to  further  flight  after 
accomplishing  the  actions  required  by 
paragraph  (a)  of  this  AD.  conduct  a  detailed 
visual  inspection  to  detect  corrosion  of  the 
wing  anti-ice  fluid  distribution  panel  (TKS 
panel)  rebate  and  radius  on  the  top  and 
bottom  leading  edge  skin  section  on  each 
wing,  in  accordance  with  Corporate  lets 
Limited  Service  Bulletin  S.B.  57-77,  dated 
May  20, 1993. 

(1)  If  any  corrosion  is  detected  and  the 
corrosion  is  within  limits  described  in  the 
service  bulletin,  prior  to  further  flight, 
remove  the  corrosion  in  accordance  with  the 
service  bulletin. 

(2)  If  any  corrosion  is  deter.ted  and  that 
corrosion  is  outside  the  limits  described  in 
the  service  bulletin,  prior  to  further  flight, 
repair  the  wing  leading  edge  skins  in 
accordance  with  a  method  approved  by  the 
Manager.  Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(c)  Prior  to  further  flight  after 
accomplishing  the  actions  required  by 
paragraph  (b)  of  this  AD,  conduct  a  dye 
penetrant  inspection  to  detect  corrosion  of 
the  TKS  panel  rebate  and  radius  on  the  top 
and  bottom  leading  edge  skin  section  on  each 
wing,  in  accordance  with  Corporate  lets 
Limited  Service  Bulletin  S.B,  57-77,  dated 
May  20. 1993. 

(1)  If  any  corrosion  is  detected  and  the 
corrosion  is  within  limits  described  in  the 
service  bulletin,  prior  to  further  flight, 
remove  the  corrosion  in  accordance  with  the 
service  bulletin. 

(2)  If  any  corrosion  is  detected  and  that 
corrosion  is  outside  the  limits  described  in 
the  service  bulletin,  prior  to  furjther  flight, 
repair  the  wing  leading  edge  skms  in 
accordance  with  a  me^od  approved  by  the 
Manager,  Standardization  Branch.  ANM~113. 
FAA.  Transport  Airplane  Directorate. 

(d)  Prior  to  further  flight  after 
accomplishing  the  actions  required  by 
paragraph  (c)  of  this  AD.  accomplish  both  of 
the  following  actions: 

(1)  Apply  enhanced  protective  treatment  to 
the  TKS  panel  rebate  and  radius  on  the  top 
and  bottom  leading  edge  skin  section  on  each 
wing,  in  accordance  with  the  service  bulletin. 

(2)  Conduct  a  flight  check  of  the  airplane 
stall  warning  system  and  stall  characteristics, 
in  accordance  with  the  service  bulletin. 

fe)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
i  shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comnients  and  then 
send  it  to  the  Manager,  Stanckirdization 
Branch.  ANM-113. 
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Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-lt3. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
19, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-20613  Filed  6-24-93;  8:45  am) 
BILUNQ  cooe 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  253 
RIN  1010-AB78 

Oil  Spill  Financial  Responsibility  for 
Offshore  Facilities  Including  State 
Submerged  Lands  and  Pipelines 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Advanced  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  announcing  its 
intention  to  publish  regulations 
governing  the  establisl^ent  of  financial 
responsibility  for  offshore  oil  facilities 
and  gas  facilities  with  concurrent  gas 
condensate  production,  and  requests 
comments  from  interested  parties.  This 
action  is  necessary  to  ensure  that  parties 
responsible  for  offshore  oil  and  gas 
facilities  are  able  to  meet  the  financial 
responsibility  requirements  of  the  Oil 
Pollution  Act  of  1990  (OPA  90).  These 
regulations  will  establish  a  level  of 
financial  responsibility  at  $150  million 
for  all  offshore  facilities  in,  on,  or  imder 
the  navigable  waters  of  the  United 
States  (U.S.). 

DATES:  Comments  should  be  received  or 
postmarked  by  October  25, 1993  to 
receive  full  consideration. 

ADDRESSES:  Conunents  should  be 
mailed  or  hand  delivered  to  the 
Department  of  the  Interior;  Minerals 
Management  Service,  Mail  Stop  4700; 
381  Elden  Street;  Herndon,  Virginia 
22070-4817;  Attention:  Chief, 
Engineering  and  Standards  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Cook,  Chief,  Inspection  and 
Enforcement  Branch,  telephone  (703) 
787-1610  or  FAX  (703)  787-1575, 
SUPPLEMENTARY  INFORMATION:  The 
Minerals  Management  Service  (MMS)  is 


developing  new  regulations  to 
implement  Title  I  and  section  4303  of 
OPA  90  (33  U.S.C.  2701)  for  offshore 
facilities  in  navigable  waters  of  the  U.S. 
These  regulations  will: 

•  Establish  the  amount  of  oil  spill 
Bnancial  responsibility  that  must  be 
evidenced  by  responsible  parties  at  $150 
million; 

•  Establish  requirements  for 
certification  of  Hnancial  responsibility 
for  all  “offshore  facilities”  (as  defined  in 
OPA  90)  including  those  in,  on.  or 
under  any  navigable  waters,  including 
inland  waters,  of  the  States  of  the  U.S., 
territories,  and  possessions,  and 
facilities  subject  to  U.S.  jurisdiction  in, 
on,  or  under  any  other  waters. 

•  IDefine  acceptable  methods 
available  to  demonstrate  evidence  of  oil 
spill  financial  responsibility; 

•  Define  procedures  to  be  used  to 
submit  evidence  of  oil  spill  financial 
responsibility; 

•  Define  responsibilities,  liabilities, 
and  defenses  of  guarantors; 

•  Establish  the  maximum  civil 
penalties  to  which  responsible  parties 
are  subject  as  $25,000  per  day  of 
violation;  and 

•  Establish  civil  penalties  procedures. 

The  MMS  solicits  information  and 

comments  on  OPA  90  issues,  and  MMS’ 
preliminary  interpretation  of  the  OPA 
90  requirements.  Commentors  should 
propose  solutions  to  any  problems  they 
anticipate  in  complying  with  the  OPA 
90  requirements.  The  ^^IS  is  also 
seeking  information  on  the  effect  of  the 
new  OPA  90  requirements  on  the  oil, 
financial,  and  insurance  industries;  how 
MMS  can  best  utilize  the  administrative 
expertise  and  experience  of  State 
regulatory  agencies;  and  the  concerns  of 
environmental  groups  and  other 
interested  parties. 

In  August  1990,  Congress  passed  OPA 
90  which  contains  various  provisions 
aimed  at: 

•  Strengthening  oil  spill  prevention, 
response  capability,  and  cleanup  efforts. 

•  Ensuring  payment  of  damages 
resulting  firom  oil  spills. 

Title  ni  of  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  Amendments  of  1978 
(OCSLAA  78)  was  repealed  and  the 
Federal  Water  Pollution  Control  Act  and 
the  Deepwater  Port  Act  of  1974  were 
amended  by  OPA  90.  To  implement  the 
authority  imder  OPA  90,  Executive 
Order  (E.O.)  12777  was  signed  by  the 
President  on  October  18, 1991,  and  was 
published  in  the  Federal  Register  on 
October  22, 1991  (56  FR  54757).  The 
E.O.  delegated  certain  responsibilities  to 
the  Secretary  of  the  Interior,  including 
responsibilities  relative  to  ensuring 
evidence  of  financial  responsibility  for 
companies  operating  offshore  facilities 


on  the  OCS  and  other  U.S.  navigable 
waters.  The  Secretary  subsequently 
redelegated  these  responsibilities  to  the 
Director,  MMS. 

A  similar  function  was  previously 
performed  hy  the  U.S.  Coast  Guard 
(USCG)  on  OCS  waters  under  the 
authority  of  Title  III  of  OCSLAA  78,  and 
implemented  by  33  CFR  part  135 
provides  that  the  regulations  in  33  CFR 
part  135  be  continued  effective  until 
new  offshore  financial  responsibility 
regulations  are  promulgated.  On 
October  1, 1992,  a  memorandiun  of 
agreement  (MOA)  was  signed 
transferring  the  personnel,  equipment, 
and  files  associated  with  the  function  to 
the  MMS  in  furtherance  of  the 
delegations  in  E.O.  12777. 

Affected  Facilities 

The  definition  of  “facility”  in  OPA  90 
(section  1001(9))  includes  all  structures, 
equipment,  or  devices,  other  than 
vessels  and  deep  water  ports,  used  for 
the  purposes  of  exploring  for.  drilling 
for,  producing,  storing,  handling, 
transferring,  processing,  or  transporting 
oil.  'This  term  specifically  includes 
pipelines.  For  the  purposes  of 
acbninistering  section  1016  of  OPA  90, 
the  MMS  will  apply  financial 
responsibility  requirements,  in  the  case 
of  ofishore  facilities  other  than 
pipelines,  to  the  lessee  or  permittee  of 
the  area  in  which  the  facility  is  located 
or  the  holders  of  a  right  of  use  and 
easement  granted  under  applicable  State 
law  or  the  OCS  Lands  Act  for  the  area 
in  which  the  facility  is  located.  In  the 
case  of  pipelines,  the  MMS  will  apply 
financial  responsibility  requirements  to 
any  person  owning  or  operating 
pipelines  located  in,  on,  or  under  the 
navigable  waters  of  the  U.S.  Under  E.O. 
12777,  the  responsibility  for  Deepwater 
Ports  has  been  assigned  to  the 
Department  of  Transportation. 

Geographic  Jurisdiction 

The  financial  responsibility 
requirements  for  ofishore  facilities 
under  OPA  90  apply  to  all  U.S. 
navigable  waters.  The  law  (OPA  9U) 
defines  U.S.  navigable  waters  as  the 
waters  of  the  U.S.  including  the 
territorial  sea.  This  includes  all  of  the 
States  of  the  U.S.,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico.  Guam,  American  Samoa,  the 
United  States  Virgin  Islands,  the 
Commonwealth  of  the  Northern 
'  Marianas,  and  any  other  territory  or 
possession  of  the  U.S.  Also,  these  new 
authorities  and  responsibilities  apply  to 
offshore  facilities  that  the  MMS 
currently  regulates  for  oil  and  gas 
operations  in  the  (X^. 
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Through  its  definition  of  the  terms 
“navigable  waters  of  the  United  States," 
and  “offshore  facility"  in  section 
1001(22),  OPA  90  extends  its  provisions 
concerning  offshore  facilities  to 
facilities  in,  on,  or  under  navigable 
waters  of  the  U.S.  and  any  facilities 
subject  to  the  jurisdiction  of  the  U.S.  in, 
on,  or  under  other  waters.  Thus,  f(H' 
example,  a  company  operating  a 
petroleum  pipeline  that  crosses  the 
Ohio  River  below  Pittsburgh, 
Pennsylvania,  would  be  subject  to  the 
$150  million  financial  responsibility 
provisions  of  this  rule,  as  would  the 
operator  of  an  oil  well  in  the  Great 
Lakes. 

Implementation  Procedures 

In  developing  regulations  to 
implement  the  oil  spill  financial 
responsibility  requirements  of  CH^A  00, 
the  MMS  will  need  to  determine 
whether  the  following  concepts  in  the 
existing  regulations  at  33  CFR  part  135 
can  be  used  to  address  the 
responsibilities  delegated  under  E.O. 
12777; 

•  Evidence  of  financial  responsibility 
may  be  provided  by  one  or  more 
Guarantors  for  one  or  more  offshore 
facilities  of  a  particular  responsible 
party. 

•  Where  multiple  responsible  parties 
owm  an  ofishore  facility,  evidence  of 
financial  responsibility  may  be 
established  and  maintained  on  behalf  of 
all  of  the  parties  by  that  party 
desimated  as  the  lead  responsible  party. 

•  When  evidence  of  financial 
responsibility  is  established  in  a 
consolidated  form,  the  proportional 
share  of  each  Guarantor  must  be  shown. 

•  Each  responsible  party  of  an 
offshore  facility  is  subject  to  civil 
penalties  and/or  referral  to  the 
Department  of  Justice  if  the  required 
evidence  of  financial  responsibility  is 
not  established  and  maintained. 

•  Evidence  of  financial  responsibility 
may  be  established  and  maintained  by 
any  one  or  any  combination  of 
acceptable  methods. 

•  individual  insurance  underwriters, 
indemnitors,  and  bonding  companies 
are  subject  to  direct  action  to  the  extent 
of  their  contracts,  indemnity  coverage, 
or  bond. 

Solicited  Information 

Responses  to  the  following  questions 
are  requested  to  assist  MMS  in 
formulating  the  requirements  to 
implement  OPA  90.  In  addition,. to  help 
fulfill  its  responsibilities  for 
determining  the  economic  effects  of 
regulations,  MMS  requests  information 
that  can  be  used  to  determine  the 
potential  economic  effect  of  this 


rulemaking  on  the  oil  and  gas.  the 
pipeline,  the  insurance,  the  fishing,  the 
tourism,  and  other  industries. 

1.  The  MMS  solicits  information  on 
the  types  and  locations  of  facilities  that 
may  be  subject  to  the  offshore  financial 
responsibility  requirements  of  OPA  90. 
The  OPA  90  defines  an  offshore  facility 
as  any  facility  of  any  kind  located  in, 
on,  or  under  any  of  the  navigable  waters 
of  the  U.S.,  and  any  facility  of  any  kind 
which  is  subject  to  the  jurisdiction  of 
the  U.S.  and  is  located  in,  on,  or  under 
any  other  waters,  other  than  a  vessel  or 
a  public  vessel.  In  addition,  OPA  90 
defines  a  facility  as  any  structure,  group 
of  structures,  equipment,  or  device 
(other  than  a  vessel)  which  is  used  for 
one  or  more  of  the  following  purposes: 
exploring  for,  drilling  for,  pn^ucing, 
storing,  handling,  transferring, 
processing,  or  transporting  oil.  This 
term  includes  any  motor  vehicle,  rolling 
stock,  or  pipeline  used  for  one  or  more 
of  these  purposes.  Comments  are  invited 
on  whether  or  not,  and  if  not  why  not, 
this  definition  includes: 

— ^Pipelines  crossing  over  bodies  of 
water  on  bridges,  piers,  breakwaters, 
berms,  or  similar  structures. 

— ^Fuel  storage  tanks,  piping,  and  hoses 
installed  in,  on  (i.e..  in  contact  with 
or  supported  above),  or  under 
navigable  waters,  including  those 
facilities  in  private  marinas. 

— Pipelines  in,  on.  or  under  inland 
navigable  waters  but  not  crossing  the 
inland  navigable  waters. 

— ^Pipelines  that  cross  in,  on,  or  under 
both  land  masses  and  inland 
navirable  waters. 

— Pipelines  that  cross  under  inland 
navigable  waters  in  tunnels  or  are 
surrounded  by  other  impermeable 
barriers. 

— ^Pipelines  that  cross  the  waters  of  the 
U.S.  and  the  waters  of  another 
country. 

— Drill  strings,  flow  lines,  or  production 
casing  extending  under  navigable 
waters  but  originating  firom  land- 
based  drilling  and  pr^uction 
facilities. 

— Other  structures  to  which  the 
applicability  of  OPA  90  may  be 
unclear. 

2.  Section  1016(e)  of  OPA  90.  and  33 
CFR  part  135  enumerate  the  following 
potential  ways  of  demonstrating 
financial  responsibility: 

— ^Instirance; 

— Guaranty; 

— Indemnity; 

— Surety  bond; 

— ^Letters  of  credit: 

— Qualification  as  self-insurer,  or 
— ^Any  combination  of  the  above 
methods. 


What  additional  methods  of 
demonstrating  evidence  of  the  $150 
million  level  of  financial  responsibility 
exist  to  enable  responsible  parties  and 
guarantors  to  meet  the  requirement?  Do 
all  of  these  methods  provide  equal 
assurance  that  ail  claims  will  be  p>aid  in 
a  timely  manner? 

3.  Section  1019  of  OPA  90  states,  “A 
State  may  enforce,  on  the  navigable 
waters  of  the  State,  the  requirements  for 
evidence  of  financial  responsibility 
under  section  1016.”  The  MMS  is 
seeking  comments  on: 

— Existing  State  programs  that  can  be 
demonstrated  to  equivalent  to  OPA 
90. 

— Other  State  programs  that  address  oil 
spill  financial  responsibility. 

— How  States  expect  to  administer 
evidence  of  financial  responsibility 
programs  consistent  with  OPA  90. 

— ^what  relationships  can  exist  between 
MMS  and  States  that  do  and  States 
that  do  not  have  their  own  evidence 
of  financial  responsibility  programs. 

— How  MMS  can  verify  that  a  State 
program  satisfies  the  requirements  of 
OPA  90. 

— ^What  contact  and  coordination  ■ 
mechanisms  MMS  can  establish'with 
States. 

— ^To  what  extent  MMS  may  be  allowed 
to  defer  offshore  facility  financial 
responsibility  under  OPA  90  to  a  State 
program. 

4.  The  oil  and  gas  industry  has 
expressed  concerns  regarding  the 
availability  of  insurance  for  those 
responsible  parties  that  cannot  self- 
insure.  Insurers  attribute  their  problem 
to  daimant  direct  action,  duplicative 
liability  under  State  law,  and 
determinations  of  covered  damages.  The 
MMS  is  seeldng  comments  regarding: 

— Whether  and  how  direct  Action, 

language  limiting  liability,  uncertain 
scope  of  damage  provisions,  and  lack 
of  preemption  provisions  in  OPA  90 
affect  the  availability  of  insurance. 

— What  regulatory  approaches  are 
available  under  OPA  90  that  may 
improve  the  availability  of  an 
insurance  market. 

5.  SecUon  1016(e)  of  OPA  90 
authorizes  MMS,  as  the  agent  of  the 
President,  to  specify  policy  or  other 
contractual  terms,  conditions,  or 
defenses  which  are  necessary,  or  which 
are  unacceptable',  in  establishing 
evidence  of  financial  responsibility.  The 
MMS  is  seeking  comments  regarding: 

— ^What  defenses  should  be  available  to 

a  Guarantor  to  ensure  the  availability 
of  affordable  bonds,  insurance,  or 
other  forms  of  guarantees. 

— On  what  terms  and  conditions,  if  any, 
should  bank  letters  of  credit  be 
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acceptable  as  evidence  of  financial 
responsibility. 

— On  what  terms  and  conditions,  if  any, 
should  third  party  guaranties  he 
acceptable  as  evidence  of  financial 
responsibility. 

— On  what  terms  and  conditions  should 
a  lessee/operator  be  allowed  to  self- 
insure  for  financial  responsibility 
obligations  under  OPA  90. 

6.  Self-insurance,  as  well  as 
insurance,  re-insurance,  and  other 
indemnity  mechanisms  have  been 
identified  as  methods  to  achieve  the 
$150  million  oil  spill  financial 
responsibility  requirement  of  OPA  90. 
The  MMS  is  seeking  comments 
regarding: 

— What  organizational  structiues  could 
be  used  for  other  indemnity 
mechanisms. 

— ^What  limitations  are  appropriate  for 
these  indemnity  mechanisms  to  . 
ensure  that  adequate  financial 
responsibility  coverage  exists  for  all 
participating  responsible  parties. 

— ^To  what  extent  can  a  single  indemnity 
mechanism  be  acceptable  as  evidence 
for  a  number  of  responsible  parties  or 
their  offshore  facilities. 

— Should  the  utilization  of  a  single 
indemnity  mechanism  be  limited  by  a 
maximum  number  of  offshore 
facilities  or  a  maximum  volume  of  oil 
handled  by  the  offshore  facilities.  If 
not,  why  not. 

— ^What  financial  tests  or  criteria  should 
be  used  to  judge  applications  for  self- 
insurance. 

7.  For  the  piuposes  of  administering 
section  1016  of  OPA  90,  the  MMS 
interpretation  of  the  definition  for  “oil” 
in  section  1001(23)  of  OPA  90,  excludes 
facilities  that  handle  or  produce  only 
dry  natural  gas.  The  MMS  recognizes 
that  some  quantity  of  natural  gas  liquids 
may  be  produced  with  the  gas.  Facilities 
handling  at  any  one  time  1,000  barrels 
or  less  of  these  highly  volatile,  light  end 
petroleum  firactions  were  exempted 
fit)m  the  USCG  financial  responsibility 
regulations  (33  CFR  part  135)  because 
these  liquids  posed  significantly  less 
environment^  risk  than  crude  or 
refined  oil.  The  MMS  is  seeking 
comments  and  the  basis  for  those 
comments  regarding: 

— Should  offshore  facilities  that  store  or 
process  only  dry  natural  gas  be 
exempt  from  the  financial 
responsibility  requirements  of  OPA 
90. 

— Should  offshore  facilities  that  store  or 
process  a  de  minimis  quantity  of 
natural  gas  condensate  be  exempt 
firom  the  financial  responsibility 
requirements  of  OPA  90. 


— ^What  are  appropriate  de  minimis 
quantities. 

8.  The  oil  and  gas  industry  has 
claimed  that  the  requirement  for  $150 
millimi  in  financial  responsibility  may 
result  in  premature  ab^donment  of 
wells  and  preclude  their  transfer  to 
smaller  companies.  The  MMS  is  seeking 
comments  regarding: 

— What  information  is  available  to 
substantiate  this  claim. 

— How  regulations  can  be  structured  to 
avoid  premature  abandonment  of 
producing  wells. 

Persons  choosing  to  respond  to  this 
notice  should  send  comments  to  the 
address  shown  in  the  addresses  section. 
Following  the  analysis  of  comments 
received,  proposed  rules  governing  oil 
spill  financial  responsibility  for  offshore 
facilities  will  be  developed  and 
published  in  the  Federal  Register. 

Dated:  June  14, 1993. 

Bob  AnnstriHig, 

Assistant  Secretary  /or  Land  and  Minerals 
Management 

[FR  Doc.  93-20415  Filed  8-24-93;  8:45  am) 

BILUNG  CODE  4310-MR-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
[FRL-4899-11 

Public  Meeting  of  the  Hazardous  Waste 
Manifest  Rulemaking  Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Public  meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  we  are  giving 
notice  of  the  next  public  meeting  of  the 
Hazardous  Waste  Manifest  Rulemaking 
Committee.  The  meeting  is  open  to  the 
public  without  advance  registration. 

The  purpose  of  the  meetings  is  to 
finalize  revisions  to  the  uniform 
national  hazardous  waste  manifest  form 
and  rule. 

DATES:  The  Committee  meeting  will  be 
held  on  September  7, 1993  firom  10  a.m. 
to  6  p.m.,  and  on  September  8, 1993 
from  8:30  a.m.  to  6  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Resolve-World  Wildlife,  1250  Twenty- 
fourth  Street  NW.,  Fifth  Floor, 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Rick  Westlund, 
Regulatory  Management  Division, 
Environmental  Protection  Agency,  401 


M  Street,  S.W.,  Washington,  D.C  20460, 
(202)  260-2745.  Persons  ne^ng  further 
information  on  procedural  or  logistical 
matters  should  call  the  Committee’s 
facilitator,  Suzanne  Orenstein,  Resolve, 
1250  24th  Street  NW.,  suite  500, 
Washington,  DC  20037,  (202)  778-9533. 

Dated:  August  23, 1993. 

Deborah  S.  Dalton, 

Deputy  Director,  EPA  Consensus  and  Dispute 
Resolution  Program.  Office  of  Regulatory 
Management  and  Evaluation. 

(FR  Doc.  93-20712  Filed  8-24-93;  8:45  am) 
BIUJNQ  CODE  6660-S0-P 


40  CFR  Part  52 
[ND4-1-6670;  FRL-469S-61 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
the  State  of  North  Dakota 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  North 
Dakota  for  the  purpose  of  establishing  a 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program 
(PROCRAM).  The  implementation  plan 
was  submitted  by  the  State  to  satisfy  the 
Federal  mandate,  found  in  section  507 
of  the  Clean  Air  Act  (CAA),  to  ensure 
that  small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA.  The  ration^e  for  the  approval 
is  set  forth  in  this  proposal:  additional 
information  is  available  at  the  address 
indicated  below. 

DATES:  Comments  on  this  proposed 
action  must  he  received  in  writing  by 
September  24, 1993.  Public  comments 
on  this  dociunent  are  requested  and  will 
be  considered  before  taking  final  action 
on  this  SIP  revision. 

ADDRESSES:  Comments  can  be  mailed  to: 
Douglas  M.  Side,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  VIII,  Mail  Code — 8ART- 
AP,  999  18di  Street,  suite  500,  Denver, 
Colorado  80202-2405. 

.  Copies  of  the  State’s  submittal  and 
EPA’s  technical  support  dociunent  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location; 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  Vin  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2405. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Farris,  Mail  Code — 8ART*AP, 
Environmental  Protection  Agency 
Region  Vm,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2405,  (303) 
294-7539. 

SUPPLEMENTARY  mFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  Qean  Air  Act  (CAA),  as  amended  in 
1990,  will  require  regulation  of  many 
small  businesses  so  diat  areas  may 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  firequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  States 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PRC)GRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  Federally 
approved  SIP.  In  addition,  the  CAA 
directs  the  Enviroiunental  Protection 
Agency  (EPA)  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 

The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
title  V  of  the  CAA.  In  February  1992, 

EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
19M  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

The  State  of  North  Dakota  has 
submitted  a  SIP  revision  to  EPA  in  order 
to  satisfy  the  requirements  of  Section 
507.  In  order  to  gain  full  approval,  the 
State  submittal  must  provide  for  each  of 
the  following  PROGRAM  elements:  (1) 
The  establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

n.  Anal3rsb 

The  State  of  North  Dakota  has  met  all 
of  the  requirements  of  Section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  PROGRAM 


elements.  The  North  Dakota  State 
Department  of  Health  and  Consolidated 
Laltoratories  (the  Department)  formally 
adopted  the  proposed  SIP  revision  on 
October  23, 1992,  which  outlines  the 
establishment  of  a  PROGRAM.  N.D.C.C. 
Sections  23-25-02  and  23-25-03  grant 
the  the  Department  the  authority  to 
undertake  the  elements  of  the 
PROGRAM.  Executive  Order  1992-5 
dated  May  21, 1992,  issued  by  the 
Governor  of  North  Dakota,  established  a 
Small  Business  Compliance  Advisory 
Panel  in  the  State  ot  North  Dakota. 

1.  Small  Business  Assistance  Program 

Section  507(a)  sets  forth  six 
requirements  >  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  first 
requirement  is  to  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
committing  in  its  proposed  SIP  revision 
Section  12.5  to  “act  as  an  information 
clearinghouse  by  referring  small 
businesses  to  State  technical  experts 
within  the  Department  who  are  trained 
to  handle  specific  questions  relevant  to 
achieving  compliance  with  the  CAA." 
Section  12.5.1  further  describes  how 
this  will  be  accomplished.  A  toll-fiee 
hotline  will  be  established  to  direct  calls 
fiom  small  businesses,  the  SBAP  will  be 
advertised  through  various  methods, 
and  informational  packets  will  be 
distributed. 

The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  (Ganges,  products 
and  methods  of  operation  ±at  help 
reduce  air  pollution.  The  State  Ras  met 
this  requirement  by  committing  in  its 
propos^  SIP  revision  Section  12.5  that 
the  SBAP  will  collect  and  disseminate 
information  to  small  businesses  on 
pollution  prevention  and  accidental 
release  detection  and  prevention. 
Section  12.5.2  further  commits  to 
promote  the  goals  of  pollution 
prevention  through  training  programs, 
workshops,  and  seminars,  and  to  make 
available  to  small  businesses 


>  A  seventh  requirement  of  section  507(a). 
establishment  of  an  Ombudsman  office,  is 
discussed  in  the  next  section. 


information  on  the  prevention  and 
detection  of  accidental  releases. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  as»stance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement  by 
committing  in  its  proposed  SIP  revision 
Section  12.5  to  collect  and  disseminate 
information  to  small  businesses  on 
determining  applicable  requirements 
under  the  CAA  through  the  SBAP. 

Section  12.5.3  further  commits  to 
“provide  direct  and  timely,  one-on-one 
assistance  to  small  businesses  in  *  *  * 
identifying  applicable  rules, 
determining  the  need  for  a  permit,  and 
identifying  alternative  methods  or 
procedures  for  achieving  compliance 
with  the  applicable  rules." 

The  fourth  and  fifth  requirements  are 
to  develop  adequate  mechanisms  to 
assure  that  small  business  stationary 
sources  receive  notice  of  their  rights  and 
obligations  under  the  Act,  including 
mechanisms  for  referring  such  sources 
to  qualified  auditors  or.  at  the  option  of 
the  State,  for  providing  audits  of  the 
operations  of  such  sources  to  determine 
compliance  with  the  Act.  This  must  be 
done  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  these  requirements  by 
committing  in  its  proposed  SIP  revision 
Section  12.5  to  collect  and  disseminate 
information  on  small  business’  rights 
and  obligations  under  the  CAA,  and  on 
audit  programs  and  procedures.  Section 
12.5.4  fuller  states  that  the  Department 
will  notify  small  businesses  of  their 
rights  in  a  timely  manner  through 
pamphlets,  public  service 
announcements,  word-of-mouth  fiom 
field  inspectors,  and  by  making 
presentations  at  trade  or  chamber  of 
commerce  meetings.  In  Section  12.5.5, 
the  Department  commits  to  maintaining 
a  list  of  environmental  consulting 
companies  qualified  to  conduct  audits, 
and  making  that  list  available  upon 
request.  For  sources  that  do  not  have  the 
resources  to  hire  an  independent 
consultant,  the  Department  will,  upon 
request,  “conduct  a  consultation  audit 
to  assess  the  need  for  control  measures 
and/or  a  Permit  to  Operate.”  The 
Department  will  also  conduct  an  audit 
in  conjunction  with  the  initial 
inspection  for  those  sources  required  to 
obtain  a  Permit  to  Operate  to  ensure  that 
the  source  is  in  compliance. 
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The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  bas^  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  State 
has  met  this  requirement  by  committing 
in  its  proposed  SIP  revision  Section  12.5 
to  "consider  requests  from  a  small 
business  stationary  sources  for 
modifications  of  work  practices, 
technological  methods  of  compliance,  or 
compliance  procedures  and  provide 
guidance  as  necessary.”  Section  12.5.6 
further  details  the  procedures  for 
requesting  a  modification  of  work 
practices  or  alternate  control  methods. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  ofiice  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  State  has  met 
this  requirement  by  locating  the 
position  of  the  Small  Business 
Ombudsman  in  the  Office  of  the  Chief 
of  the  Environmental  Health  Section 
effective  April  6, 1992,  as  stated  in  its 
proposed  SIP  revision  Section  12.3. 

3.  Compliance  Advisory  Panel 

Section  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owners  of 
small  businesses;  four  members  selected' 
by  the  State  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The  State 
has  met  this  requirement  by  establishing 
the  CAP  under  Executive  Order  1992-5 
issued  by  the  Governor  on  May  21, 

1992,  and  through  its  proposed  SIP 
revision  5)ection  12.4  which  outlines 
how  the  members  will  be  determined, 
which  is  consistent  with  the  method 
described  above. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to  EPA 
concerning  the  SBAP’s  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 


the  Regulatory  Flexibility  Act;  2  (3)  to 
review  and  assure  that  information  for 
small  business  stationary  sources  is 
easily  understandable;  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  through  the 
SBAP.  The  State  has  met  these 
requirements  by  outlining  in  its 
proposed  SIP  revision  Section  12.4  the 
functions  of  the  CAP  which  is 
consistent  with  those  stated  above. 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source”  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer 
individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year  (tpy) 
or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  North  Dakota  has 
established  a  mechanism  for 
asqertaining  the  eligibility  of  a  source  to 
receive  assistance  under  the  PROGRAM, 
including  an  evaluation  of  a  source’s 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  CAA.  The  State  of  North 
Dakota  has  also  provided  for  public 
notice  and  comment  on  grants  of 
eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)(C), 
(D),  and  (E)  of  the  CAA  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants,  and  for  exclusion  firom  the 
small  business  stationary  source 
definition,  after  consultation  with  the 
EPA  and  the  Small  Business 
Administration  Administrator  and  after 
providing  notice  and  opportunity  for 
public  comment,  of  any  category  or 
subcategory  of  sources  that  the  State 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA.  Section  12.2 
of  the  proposed  SIP  revision  states  that 
the  SBAP  "will  be  available  to  all  small 
business  stationary  sources  as  defined 
by  section  507(c)  of  the  1990  CAAA  and 
all  such  eligible  sources  will  not  be 
excluded  from  the  program  without 
prior  EPA  approval.” 


*  Section  507(e)(l)(B]  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  thrro 
Federal  statutes.  Hotraver,  since  State  agencies  are 
not  required  to  comply  with  them,  EPA  believes 
that  the  State  PROGRAM  must  nterely  require  the 
CAP  to  report  on  whether  the  SBAP  is  adhering  to 
the  gener^  principles  of  these  Federal  statutes. 


m.  Action 

In  this  action,  EPA  is  proposing  to 
approve  the  SIP  revision  submitted  by 
the  State  of  North  Dakota. 

The  State  of  North  Dakota  has 
submitted  a  SIP  revision  implementing 
each  of  the  required  PRCX^RAM 
elements  required  by  section  507  of  the 
CAA.  Section  12.3  of  the  State’s 
proposed  SIP  revision  states  that  the 
Small  Business  Ombudsman  was 
established  on  April  6, 1992,  and  details 
what  the  role  and  duties  of  the 
Ombudsman  will  be.  The  CAP  was 
established  under  Executive  Order 
1992-5  issued  by  the  Governor  on  May 
21, 1992.  Section  12.4  of  the  State’s 
proposed  SIP  revision  outlines  the 
duties  of  the  CAP  and  how  its  members 
will  be  chosen.  A  schedule  for 
implementation  of  the  State’s  SBAP 
submitted  in  a  letter  by  the  State  dated 
January  18, 1993,  indicates  that  the 
legislature  will  appoint  panelists  to  the 
CAP  by  January  31, 1993,  and  that  the 
first  meeting  will  be  April  1, 1993.  *11118 
implementation  schedule  further 
indicates  that  the  small  business  hotline 
will  be  installed  by  July  1, 1993.  EPA  is 
therefore  proposing  to  approve  this 
submittal. 

*rhis  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
fitim  the  requirement  of  section  3  of 
Executive  Chder  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  fcH*  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA’s 
request. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
•  with  jurisdiction  over  populations  of 
less  than  50,000. 

By  this  action,  EPA  is  approving  a 
State  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  This  program  does  not 
impose  any  new  regulatory  burden  on 
small  businesses;  it  is  a  program  under 
which  small  businesses  may  elect  to 
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take  advantage  of  assistance  provided  by 
the  State.  Therefore,  because  the  EPA*s 
approval  of  this  program  does  not 
impose  any  new  regulatory 
requirements  on  small  businesses.  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

Authority:  42  U.S.Q  7401-7671q. 

Dated:  August  10, 1993. 

Jack  McGraw, 

Acting  Regional  Administrator. 

(FR  Doc.  93-20593  Filed  8-24-93;  8:45  ami 
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Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
the  State  of  Utah 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Utah 
for  the  purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM).  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  the  Federal  mandate, 
fotmd  in  section  507  of  the  Clean  Air 
Act  (CAA),  to  ensure  that  small 
businesses  have  access  to  the  technical 
assistance  and  regulatory  information 
necessary  to  comply  wiUi  the  CAA.  The 
rationale  for  the  approval  is  set  forth  in 
this  proposal;  additional  information  is 
available  at  the  address  indicated  below. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  24, 1993.  Public  comments 
on  this  document  are  requested  and  will 
be  considered  before  taking  Hnal  action 
on  this  SIP  revision. 

ADDRESSES:  Comments  can  be  mailed  to: 
Douglas  M.  Skie,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  Vin,  Mail  Code — 8ART- 
AP,  999  18th  Street,  suite  500,  Denver, 
Colorado  80202-2405. 

Copies  of  the  State’s  submittal  and 
EPA’s  technical  support  document  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  Vin  999  18th 
Street,  suite  500,  Elenver,  Colorado 
80202-2405. 


FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Farris,  Mail  Code — 8ART-AP, 
Environmental  Protection  Agency 
Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2405,  (303) 
294-7539. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (CAA),  as  amended  in 
1990,  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  hequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  States 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PRC)GRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  Federally 
approved  SIP.  In  addition,  the  CAA 
directs  the  Environmental  Protection 
Agency  (EPA)  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 

The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
title  V  of  the  CAA.  In  February  1992, 
EPA  issued  Guidelines  for  the 
Implementation  of  section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

The  State  of  Utah  has  submitted  a  SIP 
revision  to  EPA  in  order  to  satisfy  the 
requirements  of  section  507.  In  order  to 
gain  full  approval,  the  State  submittal 
must  provide  for  each  of  the  following 
PROGRAM  elements:  (1)  The 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  eHectiveness  of  the 
SBAP. 

n.  Analysis 

The  State  of  Utah  has  met  all  of  the 
requirements  of  section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  PROGRAM 


elements.  House  Bill  129  was  passed  to 
amend  the  Utah  Air  Conservation  Act  to 
add  Section  19-2-109.2,  which 
authorizes  establishment  of  a  SBAP,  and 
creation  6f  a  Compliance  Advisory 
Panel.  The  State  of  Utah  proposes  to 
amend  the  Utah  SIP  to  include  Section 
17,  which  is  a  plan  for  implementation 
of  the  SBAP.  R307-2  of  the  Utah  Air 
Conservation  Rules  incorporates  this 
proposed  SIP  amendment  by  reference. 

1.  Small  Business  Assistance  Program 

Section  507(a)  sets  forth  six 
requirements*  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  first 
requirement  is  to  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
committing  in  its  regulations  Section 
17.3.3  to  “develop  a  library  of 
information  concerning  compliance 
methods  and  technologies  for  small 
business  stationary  sources.”  The  State 
has  the  authority  to  establish  a  toll-hee 
hotline  to  address  questions  regarding 
compliance. 

The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  State  has  met 
this  requirement  by  including  a 
commitment  in  its  regulations  Section 
17.3.2  to  “answer  questions  horn  small 
business  stationary  sources  about 
pollution  prevention  and  accidental 
release  detection  and  prevention  *  *  • 
alternative  technologies,  process 
changes,  products,  and  methods  of 
operation  that  help  reduce  air 
pollution.”  The  State  has  the  authority 
to  establish  a  toll-free  hotline  for  such 
purposes. 

Tne  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement  by 
committing  in  its  regulations  Section 


<  A  seventh  requirement  of  section  S07(a). 
establishment  of  an  Ombudsman  office,  is 
discussed  in  the  next  section. 
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17.3.5  to  establish  programs  and  work 
with  trade  associations  and  state  and 
local  governments  to  inform  small 
businesses  of  new  and  existing  state  and 
federal  rules.  In  Section  17.3.2  of  its 
regulations,  the  State  commits  to  help 
small  businesses  fill  out  permit 
application  and  emission  inventory 
forms.  The  State  has  the  authority  to 
establish  a  toll-hree  hotline  which  would 
enable  small  businesses  to  ask  questions 
about  air  quality  rules. 

The  fourth  and  fifth  requirements  are 
to  develop  adequate  mechanisms  to 
assure  that  small  business  stationary 
sources  receive  notice  of  its  rights  and 
obligations  imder  the  Act,  including 
mechanisms  for  referring  such  sources 
to  qualified  auditors  or,  at  the  option  of 
the  State,  for  providing  audits  of  the 
operations  of  such  sources  to  determine 
compliance  with  the  Act.  This  must  be 
done  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  these  requirements  by 
committing  in  Section  17.3.4  of  its 
regulations  to  “provide  timely 
information  to  small  businesses 
concerning  their  rights  and  obligations 
under  the  State  and  Federal  Clean  Air 
Act”  and  to  “perform  audits  of  the 
operations  of  small  businesses”  or  “refer 
that  small  business  stationary  source  to 
qualified  auditors.” 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of  (A)  any  work 
practice  or  technological  method  of 
compliance,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  State 
has  met  this  requirement  by  committing 
in  Section  17.3.6  of  its  regulations  to 
“consider  requests  fi'om  a  small 
business  stationary  source  for 
modifications  of  any  work  practice  or 
technological  method  of  compliance,  or 
the  schedule  of  milestones  for 
implementing  these  modifications.”  The 
State  has  the  authority  to  consider  the 
technological  and  financial  capability  of 
small  businesses  making  such  requests. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  soiuces.  The  State  has  met 
this  requirement  by  locating  the  Office 
of  the  Small  Business  Ombudsman  in 


the  Department  of  Environmental 
Quality,  Office  of  the  Executive 
Director,  as  stated  in  Section  17.5.1  of 
its  regulations.  This  section  commits  to 
fund  the  Office  of  the  Small  Business 
Ombudsman  with  air  pollution 
emission  fees. 

3.  Compliance  Advisory  Panel 

Section  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owners  of 
small  businesses;  four  members  selected 
by  the  State  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The  State 
has  met  this  requirement  by  committing 
in  Section  17.4.1  of  its  regulations  to 
appoint  the  members  of  the  CAP  as 
stated  above. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  efiectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to  EPA 
concerning  the  SBAP’s  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act;2  (3)  to 
review  and  assiue  that  information  for 
small  business  stationary  sources  is 
easily  understandable;  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  throu^  the 
SBAP.  The  State  has  met  these 
requirements  by  committing  in  Section 
17.4.2  of  its  regulations  to:  (1)  “Render 
advisory  opinions  to  the  Executive 
secretary  concerning  the  efiectiveness  of 
the  SBAiP,  difficulties  encountered,  and 
the  degree  and  severity  of  enforcement”; 
(2)  make  reports  to  EPA  *  *  * 
concerning  the  compliance  of  the  SBAP 
with  the  requirements  of  the  Federal 
Paperwork  Reduction  Act,  Regulatory 
Flexibility  Act,  and  Equal  Access  to 
Justice  Act  to  the  extent  these  laws 
apply  to  the  state  program”;  (3)  “to 
review  information  prepared  by  the 
SBAP  *  *  *  to  make  sure  the 
information  is  understandable  by  the 
layperson”;  and  to  (4)  “monitor  the 
progress  of  the  SBAP  and  make 
suggestions  to  the  Air  Quality  Board 
through  the  Executive  Secretary  to 


2  Section  507(e)(1)(B)  requires  tlie  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  However,  since  State  agencies  are 
not  required  to  comply  with  them,  EPA  believes 
that  the  State  PROGRAM  must  merely  require  the 
CAP  to  report  on  whether  the  SBAP  is  adhering  to 
the  general  principles  of  these  Federal  statutes. 


improve  the  efiectiveness  of  the 
program." 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  “small  business  stationary 
source”  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulat^  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  Utah  has  established  a 
mechanism  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  under  the  PR(3GRAM, 
including  an  evaluation  of  a  source’s 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  CAA.  This  mechanism 
is  contained  in  Section  17.2.1  of  the 
State’s  regulations. 

The  State  of  Utah  has  provided  for 
public  notice  and  comment  on  grants  of 
eligibility  to  soiirces  that  do  not  meet 
the  provisions  of  sections  507(c)(1)  (C), 
(D),  and  (E)  of  the  CAA  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants.  'This  provision  is  contained 
in  Section  17.2.2  of  the  State’s 
regulations. 

The  State  of  Utah  has  provided  for 
exclusion  from  the  small  business 
stationary  source  definition,  after 
consultation  with  the  EPA  and  the 
Small  Business  Administration 
Administrator  and  after  providing 
notice  and  opportunity  for  public 
comment,  of  any  category  or 
subcategory  of  sources  that  the  State 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA.  This 
provision  is  contained  in  Section  17.2.3 
of  the  State’s  regulations. 

III.  Action 

In  this  action,  EPA  is  proposing  to 
approve  the  SIP  revision  submitted^ny 
the  State  of  Utah. 

The  State  of  Utah  has  submitted  a  SIP 
revision  implementing  each  of  the 
required  PRCXJRAM  elements  required 
by  section  507  of  the  CAA  Section  17.6 
of  the  State’s  regulations  is  a  schedule 
for  implementation  of  its  SBAP.  By  July 
1, 1993,  the  Office  of  the  Small  Business 
Ombudsman  will  be  designated  in  the 
Department  of  Environmental  Quality. 
By  November  15, 1993,  the  members  of 
the  Compliance  Advisory  Panel  will  be 
appointed.  By  November  15, 1994,  or 
date  of  approval  of  its  Operating  Permit 
Program,  if  earlier,  the  SBAP  wUl  be 
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fully  implemented.  EPA  is  therefore 
proposing  to  approve  this  submittal. 

Inis  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administiator  under  the  procedures 
published  in  the  Federal  RegistK’  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989  the  Office  of 
Management  and  Budget  (0MB)  waived 
Tables  2  and  3  SIP  revisions  (54  FR 
2222)  from  the  requirement  of  section  3 
of  Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request. 

Under  the  Regulatory  Flexibility  Act. 

5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  numbw  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  Jurisdiction  over  populations  of 
less  tiun  50.000. 

By  this  action,  EPA  is  approving  a 
State  program  created  for  the  purpose  of 
assisting  small  businesses  in  cmnpljriag 
with  existing  statutory  and  regulatory 
requirements.  This  program  does  not 
impose  any  new  r^ulatory  burden  on 
small  businesses;  it  is  a  program  under 
which  small  businesses  may  elect  to 
take  advantage  of  assistance  provided  by 
the  State.  Therefore,  because  the  EPA’s 
approval  of  this  program  does  not 
impose  any  new  rotatory 
requirements  on  small  businesses.  1 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

Authority:  42  U.S.C  74m-7671q. 

Dated:  August  10, 1993. 

Jack  McGraw, 

Acting  Regional  Administrator. 

(FR  Doc.  93-20595  Filed  8-24-93;  8:45  am) 
BIUJNQ  CODE 


40  CFR  Part  300 
[FRL-4604-31 

Nafional  Oil  and  Hazardous 
Substances  PoUufion  Contingency 
Plan  National  Priorities  List 

AGENCY:  &ivironmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Plymouth  Harbor/Cannons  En^neering 
Corporation  Site  from  the  National 
Priorities  List:  request  for  comments. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  I  axmounces  its 
intent  to  delete  Plymouth  Harbor/ 

Cannons  Engineering  Corporation  Site 
from  the  Naticmai  Priorities  list  (NPL) 
and  requests  pubUc  comment  on  this 
action.  The  NPL  constitutes  Appendix  B 
of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  liability  Act .  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(CERCLA).  EPA  and  the  Commonwealth 
of  Massachusetts  have  determined  that 
all  appropriate  CERCLA  actions  have 
been  implemented  and  that  no  further 
cleanup  at  the  Site  is  appropriate. 
Moreover,  EPA  and  the  Commonwealth 
have  determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before  October 
6, 1993. 

ADDRESSES:  Comments  may  be  mailed 
to:  James  M.  Di  Lorenzo,  Remedial 
Project  Manager,  Waste  Management 
Division.  U.S.  Environmental  Protection 
Agency,  JJ^ JC  Federal  Building  (HSN- 
CAN5),  Boston,  MA  02203. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
I  public  docket,  which  is  located  at 
EPA’s  Region  I  office  and  is  available  for 
viewing  by  appointment  only  from 
Monday  throi^  Friday,  excluding 
holidays.  Requests  for  appointment  or 
copies  of  the  contents  from  the  Regional 
public  docket  should  be  directed  to  the 
EPA  Region  I  Records  Center. 

The  address  for  the  Region  I  Recmrds 
Center  b:  EPA  Records  Center,  90  Canal 
Street.  1st  Floor,  Boston.  MA  02114(617) 
573-5729.  Contact:  Ellen  Culhane. 

A  copy  of  the  Regional  public  docket 
is  also  available  for  viewing  at  the 
Plymouth  Harbor/Cannons  Engineering 
Corporation  Site  information  repository 
located  at:  Plymouth  Public  Library,  11 
North  Street.  Plymouth,  MA  02360. 
(508)  746-1927. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M  Di  Lorenzo,  Remedial  Project 
Manager,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency. 
J.F.K.  Federal  Building  (HSN-CAN5), 
Boston,  MA  02203,  (617)  223-5510;  or 

Daniel  J.  Coughlin,  Section  Qiief, 
Waste  Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  I.  ).F.K.  Federal  Building  (HSN- 
CAN5),  Boston,  MA  02203.  (617)  573- 
9620;  or 


Harish  Planchal,  State  Remedial 
Project  Manager,  Bureau  of  Waste  Site 
Cleanup.  Massachusetts  Department  of 
Environmental  Protection,  One  Winter 
Street  (5th  floor),  Boston.  Massachusetts 
02108,  (617)  556-1118. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  I  announces  its  intent  to 
delete  the  Plymouth  Harbor/Cannons 
Engineering  Corporation  Site.  Plymouth, 
Massachusetts,  the  National 
Priorities  List  (NPL),  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)^  and  requests 
comments  on  this  deletion.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substance  Superfund  Response  Trust 
Fund  (Fund). 

Pursuant  to  §  300.425  (e)(3)  of  the 
NCP,  any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action. 

’The  EPA  will  accept  comments 
concerning  this  site  for  thirty  (30)  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  Ill  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  the  site  mee^  the 
deletion  criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  criteria  that  the 
Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from  or 
recatagorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a  site 
from  the  NPL,  EPA  will  consider,  in 
consultation  with  the  Commonwealth, 
whether  wy  of  the  following  criteria 
have  been  mel:- 

1.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  taking  of 
remedial  measures  is  not  appropriate:  or 

2.  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  no  further  cleanup  by 
responsible  parties  is  appropriate;  or 
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3.  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required. 

III.  Deletion  Procedures 

In  the  NPL  rulemaking  published  on 
October  15, 1984  (49  FR  40320),  the 
Agency  solicited  and  received 
comments  on  whether  the  notice  of 
comment  procedures  followed  for 
adding  sites  to  the  NPL  should  also  be 
used  before  sites  are  deleted.  Comments 
were  also  received  in  response  to  the 
amendments  to  the  NCP  proposed  on 
February  12, 1985  (50  FR  5862). 

Deletion  of  sites  from  the  NPL  does  not 
itself  create,  alter,  or  revoke  any 
individual’s  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management  in  activities  such 
as  allocating  Fund  resources  among 
releases. 

EPA  Region  I  will  accept  and  evaluate 
public  comments  before  making  a  hnal 
decision  to  delete.  The  Agency  believes 
that  deletion  procedures  should  focus 
on  notice  and  comment  at  the  local 
level.  Comments  from  the  local 
community  may  be  the  most  pertinent 
to  deletion  decisions.  The  following 
procedures  were  used  for  the  intended 
deletion  of  this  site: 

1.  EPA  region  I  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  EPA  and  the  Commonwealth 
conducted  a  joint  inspection  of  the  site 
on  September  18, 1992,  five  years  after 
the  commencement  of  the  remedial 
action.  The  Commonwealth  of 
Massachusetts  has  concurred  with  the. 
deletion  decision. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  published  in  local  newspapers 
and  has  been  distributed  to  appropriate 
Federal,  state  and  local  officials,  and 
other  interested  parties.  This  local 
notice  announces  a  thirty  (30)  day 
public  comment  period  on  the  deletion 
package,  which  starts  two  weeks  from 
the  date  of  the  notice,  August  25,  and 
will  conclude  on  October  6, 1993. 

4.  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repository. 

The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  final  decision  to 
delete.  The  Region  will  prepare  a 
Responsiveness  Summary,  which  will 
address  the  comments  received  during 
the  public  comment  period.  The 
deletion  will  occur  after  the  EPA 
Regional  Administrator  places  a  notice 
in  the  Federal  Register.  The  NPL  will 
reflect  any  deletions  in  the  next  final 


update  following  the  notice.  Public 
notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  the  local  community  by 
Region  I. 

rV.  Basis  for  Intended  Site  Deletion 

The  Cannons  Engineering 
Corporation-Plymouth  Harbor  Site 
(CEC-Plymouth  Site  or  Site)  is  located  in 
an  industrial  park  known  as  Cordage 
Park  in  the  town  of  Plymouth, 
Massachusetts.  The  CEC-Plymouth  Site 
is  one  of  four  separate  but  related  sites 
which  form  the  Cannons  Engineering 
Corporation  Superfund  Sites.  The  others 
are  the  Cannons  Engineering 
Corporation  Bridgewater  Site  in 
Bridgewater,  Massachusetts;  the 
Tinldiam’s  Garage  Site  in  Londonderry, 
New  Hampshire;  and  the  Gilson  Road 
Site  in  Nashua,  New  Hampshire.  All 
four  sites  are  being  handled  under  one 
enforcement  effort. 

The  CEC-Plymouth  Site  consists  of 
approximately  2.5  acres  which  is 
bordered  on  the  northeast  perimeter  by 
Plymouth  Harbor  and  on  the  southeast 
perimeter  by  a  tidal  stream.  The  site 
previously  contained  three  above¬ 
ground  storage  tanks,  each  surrounded 
by  an  earthen  berm  measuring  6  to  8  feet 
in  height.  Tanks  No.  1  and  No.  2  each 
had  a  storage  capacity  of  250,000 
gallons  and  tank  No.  3  had  a  storage 
capacity  of  500,000  gallons.  The  tanks 
were  originally  used  for  the  storage  of 
No.  6  fuel  oil  and  bunker  C  oil  until 
1974  when  this  practice  was 
discontinued.  In  1975,  the  Cannons 
Engineering  Corporation  (CEC)  leased 
the  tanks  for  storage  of  waste  oils  and 
liquid  hazardous  substances,  utilizing 
the  gross  storage  capacity  of  tanks  No. 

1  and  No.  2.  Tank  No.  3  was  never 
utilized  by  CEC,  though  it  was  being 
prepared  for  similar  use.  In  1979,  C£C 
was  licensed  by  the  Commonwealth  of 
Massachusetts  to  store  w'astes  at  its 
Plymouth  Facility.  On  June  12, 1980, 
the  Commonwealth  issued  an  Order  of 
Revocation  alleging  that  CEC  had 
violated  hazardous  reporting  regulations 
by  falsifying  documents.  CEC  was 
ordered  to  cease  operations 
immediately. 

From  1980  to  1983,  site  inspections 
by  the  EPA  and  the  Massachusetts 
Department  of  Environmental  Quality 
Engineering  (DEQE),  currently  the 
Massachusetts  Department  of 
Environmental  Protection  (MADEP), 
indicated  that  the  two  smaller  tanks.  No. 
1  and  No.  2,  were  leaking  a  mixture  of 
hazardous  wastes  from  several  seams, 
contaminating  soils  below.  The  tanks, 
which  then  were  approximately  60 
years  old,  were  located  about  20  yards 
from  Plymouth  Harbor. 


The  site  was  ranked  according  to 
EPA’s  Hazard  Ranking  System  KHRS) 
which  prioritizes  sites  for  inclusion  on 
the  National  Priorities  List  (NPL)  of 
Superfund  Sites.  The  CEC-Plymouth 
Site  received  a  score  of  54.82  and  was 
proposed  for  listing  on  the  NPL  in 
December  1982.  The  NPL  site  listing 
was  finalized  in  September  1983. 

When  CEC  was  shutdown  by  the 
Commonwealth  in  1980,  approximately 
500,000  gallons  of  liquid  hazardous 
substances  stored  in  tanks  No.  1  and  No. 
2  were  abandoned  at  the  Plymouth 
facility.  A  consent  agreement  between 
EPA  and  Salt  Water  Trust,  the  site 
owner,  was  entered  into  in  August  1983 
which  required  the  Trust  to  drain  and 
clean  one  of  the  two  tanks  containing 
waste.  In  September  1983,  Jetline 
Services,  Inc.,  under  contract  to  Salt 
Water  Trust,  drained  and  cleaned  the 
contents  of  tank  No.  1.  In  January  1984, 
an  EPA  contractor.  Clean  Harbors, 
drained  and  cleaned  the  second  tank, 
tank  No.  2,  completing  the  stored 
liquids  removal.  Both  tanks  were  steam 
cleaned  after  emptying.  There  were  no 
abandoned  liquid  hazardous  substances 
stored  in  tank  No.  3  at  the  Plymouth 
facility,  because  CEC  never  made  use  of 
this  tank. 

A  Remedial  Investigation  and 
Feasibility  Study  (RI/FS)  was  completed 
in  June  1985.  In  general,  on-site  soils 
were  found  to  be  relatively  free  of 
volatile  organic  compounds.  Poly¬ 
nuclear  aromatic  hydrocarbons 
(uPAHs),  lead,  and  pesticides  were 
detected  in  on-site  soils,  but  were  not 
distributed  in  high  concentrations  in  a 
uniform  manner  laterally  or  vertically. 
Groundwater  was  evaluated  and  found 
to  be  free  of  organic  contaminants.  Low 
levels  of  inorganics  were  detected  in 
some  samples. 

A  Record  of  Decision  (ROD)  was 
issued  for  the  site  in  September  1985 
which  specified  the  following  actions: 

1.  Dismantling  and  disposm  of  the 
three  storage  tanks  and  associated 
piping  at  an  appropriate  off-site  facility. 

2.  Supplemental  sampling  in  order  to 
confirm  the  pattern  of  contamination 
identified  in  the  RI,  and  to  characterize 
the  contaminant  distribution  located 
underneath  the  storage  tanks. 
Supplemental  samples  were  to  he  taken 
from  soils  under  the  dismantled  tanks; 
surface  and  subsurface  soil  locations 
outside  the  tank  berms;  five  on-site 
groundwater  monitoring  wells;  and 
surface  water  and  sediments  located  in 
the  tidal  seep. 

3.  Preparation  of  a  site  specific 
Floodplain  Assessment.A  plan  for 
future  action  set  forth  in  the  1985  ROD 
indicated  that  data  generated  from  the 
supplemental  sampling  and  floodplains 
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assessment  would  be  evaluated  to  assess 
the  need  for  an  amended  ROD. 

Following  implementation  of  the  ROD 
and  evaluation  of  the  sampling  data, 
however,  EPA,  in  consultation  with  the 
Commonwealth,  determined  that  the 
only  necessary  huther  response  action 
at  tte  site  was  a  removal  of  stained 
soils. 

As  required  in  the  ROD.  a  Floodplains 
Assessment  was  completed  in  January 
1986.  The  Floodplain  Assessment 
concluded  that  the  CEC-Plymouth  site 
lies  within  the  100  year  floodplain. 
Several  recommendations  «vere 
presented  in  the  Floodplains 
Assessment  based  on  the  specific 
remedial  alternative  select^  These 
recommendations  were  complied  with 
during  the  subsequent  response  actions. 

In  April  1987,  a  detailed  Woric  Plan 
and  a  Field  Operations  Plan  (Ft8*)  were 
completed  for  the  site  by  an  EPA 
contractor  which  called  for  the 
dismantling  and  disposal  of  the  stmage 
tanks  and  the  performance  of  a 
Supplemental  Sampling  Program. 

Prior  to  tank  dismantling  and 
disposal,  the  site  was  feno^  in  June 
1987  to  restrict  uncontrolled  access.  Ihe 
three  storage  tanks  were  inspected, 
decontaminated,  demolished  and 
disposed  of  ofifeite  by  EPA  contractors 
during  the  Fall  of  1987. 

Du^g  the  course  of  the  tank 
dismantling  and  disposal,  an  area  of 
stained  soils  was  identified  adjacent  to 
the  former  location  of  tank  No.  1.  The 
tank  dismantling  subcontractor 
excavated  and  drummed  approximately 
3  cubic  yards  of  stained  soil.  The 
drunun^  soil  was  transferred  offeite 
with  the  rest  of  the  manifested  wastes. 

It  was  estimated  that  up  to  180  cubic 
yards  of  soil  contaminated  with  oily 
materials  and  hazardous  substances 
remained  within  the  benned  area  of 
tank  No.  1. 

As  required  by  the  ROD.  a 
supplemental  sampling  program  was 
conducted  by  an  EPA  contractor  in  the 
Fall  of  1987.  The  supplemental 
sampling  program  confirmed  almost  all 
of  the  contaminant  characterization  of 


the  RI.  On-site  soils  were  free  of  VOC 
contamination,  but  were  found  to 
contain  PAHs,  lead  and  low  levels  of 
pesticides.  In  the  one  finding  that 
differed  from  the  results  in  the  RI,  no 
pesticides  were  found  in  the  tidal  seep 
sediments. 

Pursuant  to  a  consent  decree,  in 
September  1988,  a  removal  of  the 
stained  soils  identified  adjacent  to  tank 
No.  1  was  conducted  by  the  Potentially 
Responsible  Parties  (PRPs). 
Approximately  200  tons  of  soil 
contaminated  with  oily  materials  and 
hazardous  substances  were  excavated 
and  disposed  of  at  a  Subtitle  C 
hazardous  waste  facility.  In  addition, 
the  top  6”-12”  of  soil  ^m  the  interior 
of  each  of  the  three  benned  areas  where 
the  tanks  were  previously  located, 
approximately  50  tons,  was  excavated 
and  disposed  of  along  with  the  stained 
soils. 

The  sources  of  ccmcentrated 
hazardous  substances  have  been 
removed  bom  the  site.  Evaluations  of 
groundwater  and  soil  residuals  indicate 
that  the  site  does  not  have  the  potential 
to  significantly  degrade  air  media, 
groundwater,  or  adjacent  surfece  water 
bodies. 

Therefore,  the  existing  site  conditions 
are  currently  protective  and  will  not 
present  an  ongoii^  threat  to  human 
health  and  the  environment  for  future 
commercial/industiial  applications  of 
the  property.  Based  on  the  residual 
levels  of  PAHs  and  lead  in  on-site  soils, 
the  Endangerment  Assessment  (April 
1989)  concluded  that  the  site  can  not  be 
developed  residentially  unless  further 
studies  and/or  subsequent  remedial 
actions  indicate  that  uses  fm  the  site 
other  than  commerdal/industriai  are 
appropriate. 

Since  the  protectiveness 
determination  is  based  upon  continued 
comnrerciai/industrial  uses  of  the  site, 
institutional  controls,  in  the  form  of 
deed  restrictirms,  are  necessary. 

The  declaration  of  restrictions, 
recorded  on  April  21, 1992,  provides  in 
part  that; 


1.  The  site  property  will  not  be  used 
for  residential,  school,  hotel,  motel, 
community  and/or  recreational 
purposes  uif  less  a  study  conducted  by  a 
qualified  engineering  or  environmental 
consulting  firm  with  risk  assessment 
capabilities  indicates  to  EPA  and  the 
Commonwealth  of  Massachusetts  that 
there  is  no  public  health  threat 
presented  by  conditions  associated  with 
residential,  school,  hotel,  motel, 
community  and/or  recreational  usage  of 
the  property;  or 

2.  Response  actions  are  undertaken 
and  EPA  and  the  Commonwealth  of 
Massachusetts  certify  that  residential, 
school,  hotel,  motel,  community  and/or 
recreational  usage  of  the  site  is 
appropriate  under  remediated 
conditions. 

The  requirements  of  OSVVER  Directive 
9355.7-02  dated  May  23. 1991.  provide 
that  EPA  will  conduct  five-year  reviews 
as  a  matter  of  policy  at  sites  for  which 
the  remedy  was  selected  prior  to  the 
passage  of  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  where 
hazardous  substances  will  remain'on- 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure.  Since  residual  contamination 
is  being  left  on-site  and  future  use  of  the 
site  is  limited,  compliance  with  the  five- 
year  reviews  will  be  maintained.  The 
first  five-year  review  for  the  site  was 
completed  on  December  4. 1992. 

EPA.  with  concurrence  from  the 
Commonwealth  of  Massachusetts,  has 
determined  that  all  appropriate 
responses  under  CERCXA  at  the 
Plymouth  Harhor/Cannons  Engineering 
Corporation  Site  have  been  completed, 
and  that  no  further  cleanup  is 
appropriate. 

Dated:  July  28. 1993. 

Paul  G.  Keei«k. 

Acting  Begfonai  Administmtor,  USEPA 
Region  L 

(FR  Doc.  93-20300  Filed  8-24-93;  8:4S  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxf  agency 
statements  of  organization  and  functkxrs  are 
examples  of  documents  appea’ing  in  this 
section. 


ACTION 

Information  Collection  Submitted  for 
Review 

AGENCY:  ACTION,  the  Federal  Domestic 
Volunteer  Agency. 

ACTION:  Information  collection 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

SUMMARY:  The  following  form  has  been 
submitted  to  OMB  for  approval  under 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  entry  is  not  subject  to 
44  U.S.C.  3504(h).  Copies  of  the 
submission  may  be  obtained  from  the 
ACTION  Clearance  Officer. 

DATE:  OMB  and  ACTION  will  consider 
comments  received  by  Septembex  9. 
1993.  Send  comments  to  ^th: 

Willard  Hoing,  Clearance  Officer, 
ACTION,  1100  Vermont  Avenue  NW., 
Washington  DC  20525 
Steve  Semenuk,  Desk  Officer  for 
ACTION.  Office  of  Management  & 
Budget.  3002  New  Executive  Office 
Bldg.,  Washington  DC  20503. 

Titie  and  Number  of  Form:  Older 
American  Volunteer  Programs.  Project 
Grant  Application,  ACTION  Form  No. 
424-OA  (12/90). 

Need  and  Use:  This  application  is 
used  by  prospective  grantees  to  apply 
for  sponsorship  of  OAVP  projects  or  by 
existing  grantees  to  reapply  for 
continuing  funding. 

Type  of  Request:  Extension  of 
expiration  date  of  a  ciurently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Respondent’s  CH)Iigation  to  Reply: 
Required  to  obtain/retain  benefits. 

Descriptions  of  Respondents:  Public 
agencies  and  private  non-profit 
organizations. 

Frequency  of  Collection:  Annually. 
Estimated  Number  of  Annual 
Responses:  1220. 

Estimated  Average  Burden  Hours  per 
Response:  15.9. 


Dated:  August  18. 1993. 

Gary  Kowalczyk, 

Acting  Director,  ACTION. 

[FR  Doc.  93-20555  Filed  8-24-93;  8:45  ami 
BIUJNO  CODE  a050-28-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  San  Clemente  Creek,  Marin 
County  Shoreline  Study,  Town  of  Corte 
Madera,  Marin  County,  California 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
San  Francisco  District,  DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  Proposed  Action.  The  Corps 
of  Engineers,  San  Francisco  District,  has 
been  authorized  by  the  Water  Resources 
Development  Act  of  1986  (WRDA  1986), 
and  the  Committee  on  Public  Works  and 
Transportation  of  the  U.S.  House  of 
Representatives,  Docket  No.  2252, 

August  8. 1984,  to  investigate  the  flood 
and  related  prdilems  of  those  lands 
lying  below  the  plain  of  mean  higher 
hi^  water  along  the  San  Francisco  Bay 
shoreline  in  the  Town  of  Corte  Madera. 
Marin  Coimty,  California.  The  Corps  of 
Engineers  has  completed  the 
Reconnaissance  Study  and 
Enviroiunental  Assessment  and  is 
proceeding  to  the  Feasibility  Study  and 
Draft  Environmental  Impact  Statement 
(DEIS)  planning  sta^. 

The  Corps  of  Engineers,  as  the  lead 
agency  under  the  National 
Environmental  Policy  Act  (NEPA),  will 
prepare  a  Draft  Environmental  Impact 
Statement  as  part  of  feasibility  studies. 
The  local  sponsor,  Town  of  Corte 
Madera,  is  the  lead  agency  under  the 
California  Environmental  Quality  Act 
(CEQA). 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information,  contact  Ms. 
Linda  Hyde,  USAED,  211  Main  Street, 
San  Francisco,  California  94105-1905; 
(415) 744-3039. 

SUPPLEMENTARY  INFORMATION:  The 
Reconnaissance  Study  and 
Environmental  Assessment  identified 
seven  possible  project  Alternatives.  The 
conclusion  of  these  studies  was  a 
recommendation  that  three  Alternatives 
and  the  No  Action  Alternative  be  further 


investigated  during  the  Feasibility 
Study  and  Draft  Environmental  Impact 
Statement  phase  of  the  NEPA  process. 
These  Alternatives  are  discussed  below 
The  purpose  of  the  Draft 
Environmental  Impact  Statement  and 
Feasibility  Study  is  to  investigate  tidal 
and  relat^  fluvial  flooding  problems 
within  the  San  Clemente  Crwk  drainage 
basin  in  the  vicinity  of  Corte  Madera. 
Marin  County,  California.  The  study 
area  includes  two  residential 
subdivisions  known  as  Mariner  Cove 
and  Marina  Village.  The  subdivisions 
are  located  in  the  low  lying  areas  of 
Corte  Madera  east  of  U.S.  Highway  101 
and  north  of  Paradise  Drive.  These  areas 
face  a  flood  hazard  that  is  caused  by 
either  an  extreme  rainstorm  coinciding 
with  high  tides  in  San  Francisco  Bay,  or 
by  extreme  storm  surges  and  coincident 
hi^  tides. 

Othm’  physical  processes  exacerbate 
the  flood  damage  potential  in  the 
subdivisions  and  adjacent  areas. 
Subsidence  of  the  land  surface  in  the 
subdivisions  is  occurring  due  to  ongoitrg 
consolidation  of  the  underlying  bay 
muds.  Sea  level  rise  is  increasing  the 
total  height  of  high  tides  and  storm 
surges  in  San  Francisco  Bay. 
Construction  of  the  subdivisions 
disrupted  the  natural  equilibrium  of 
sediment  flows  between  San  Clemente 
Creek  and  the  bay,  increasing  siltation 
of  the  creek  channel.  This  siltation  has 
restricted  the  creek’s  flood  storage 
capacity  and  navigability.  The 
combined  eflects  of  these  processes 
expose  the  area  to  greater  flood  damage 
potential. 

The  Reconnaissance  Study  identified 
potential  solutions  to  the  flooding 
problems  and  determined  a  Federal 
interest  in  proceeding  to  the  Feasibility 
Phase.  The  Feasibility  Study  will 
examine  the  following  possibilities  as 
alternative  solutions: 

Alternatives 

— ^Tidal  barrier  with  tide  gate.  This 
alternative  provides  an  ofishore 
barrier  and  tide  gate.  Levee  raising, 
pump  stations  and/or  dredging  for 
storage  would  also  be  included  as  part 
of  the  plan.  This  alternative  would 
provide  an  optimum  degree  of  flood 
'  protection  primarily  by  controlling 
tidal  and  fluvial  flows. 

— ^Tidal  barrier  with  lod:  structure.  This 
alternative  provides  an  oflshore 
barrier,  navigation  lock  and  raising 
levees.  A  navigation  lock  is  used 
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instead  of  a  tide  barrier.  The  storage 
capacity  and  navigability  of  San 
Clemente  Creek  would  Im  increased. 
This  is  the  locally  preferred 
alternative.  There  are  two  interior 
storage  choices  within  this 
alternative,  one  which  would  not 
pond  Marta’s  Marsh,  a  tidal  marsh 
adjacent  to  San  Clemente  Creek  and 
northward,  and  another  which  would 
result  in  periodic  ponding  of  Marta’s 
Marsh.  This  alternative  would 
provide  an  optimum  degree  of  flood 
protection  and  improve  navigation  in 
San  Clemente  Creek. 

— Modified  tide  gate.  This  utilizes  a 
system  of  floodwalls  and  improved 
levees  in  conjunction  with  a  tide  gate 
on  San  Clemente  Creek.  This 
alternative  would  provide  an 
optimum  degree  of  flood  protection. 

— ^Tne  No  Action  alternative  is  the  study 
area  without  a  Federal  project. 

Environmental  Issues 

The  Environmental  Assessment 
prepared  during  the  Reconnaissance 
identified  the  following  environmental 
significant  issues  associated  with  the 
DEIS: 

Endangered  species  impacts 
Wetland  impacts  and  mitigation 
Water  quality  impacts 
Aquatic  resoiuoes  (including  dredging 
and  disposal)  impacts 
Socioeconomic  impacts 
Navigation  impacts 
Transportation  impacts 
Air  quality  impacts 
Recreational  impacts 
Esthetic  impacts 
Visual  impacts 

Scoping:  The  U.S.  Army  Corps  of 
Engineers,  San  Francisco  District,  and 
the  Town  of  Corte  Madera,  with  the 
support  of  the  Marin  Coimty  Flood 
Control  and  Water  Conservation 
District,  invite  federal,^ state,  and  local 
agencies  and  members'  of  the  public  to 
provide  comments  on  the  proposed 
project.  A  public  scoping  meeting  has 
been  scheduled  for  lliu^ay. 
September  29, 1993,  in  San  Clemente 
School  Multipurpose  Room,  330  Golden 
Hinde  Passage.  Town  of  Corte  Madera, 
Cahfomia  at  7  p.m.  Scoping  comments 
should  clearly  describe  specific 
environmental  issues  or  subjects  which 
the  commentor  wishes  to  be  addressed. 
Written  comments  should  be  mailed  no 
later  than  Friday,  October  15, 1993,  to 
Ms.  Linda  Hyde,  C.orps  of  Engineers. 
San  Francisco  District,  Environmental 
Branch,  211  Main  Street,  room  918,  San 
Francisco,  California  94105-1905. 
Leonard  E.  Cardoza, 

Uc.  En  Commanding. 

|FR  Doc  93-20509  Filed  8-24-93;  8:45  am) 
BftiJNQ  COOE  ano-SF-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board;  ' 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on  Science 
and  Technology  will  meet  from  8  a.m. 
to  5  p.m.  on  13-16  September  1993  at 
Wright  Laboratory,  Wright-Patterson  Air 
Force  Base,  OH. 

The  purpose  of  this  meeting  is  to 
review  and  evaluate  the  Aeropropulsion 
and  Power,  and  Flight  Dynamics 
laboratory  programs.  The  meeting  will 
be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  title  5,  United 
States  Code,  specifically  subparagraphs 
(1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-20615  Filed  8-24-93;  8:45  am] 
BllXINQ  CODE  391IM>1-W 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on  Global 
Positioning  and  Survivability  will  meet 
from  8  a.m.  to  5  p.m.  on  13  ^ptember 
1993  at  the  Naval  Research  and 
Development  Center,  Warminster,  PA. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  conduct 
discussions  concerning  GPS.  The 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title 
5,  United  States  Code,  sjiecifically 
subparagraphs  (1)  and  (4). 

For  filler  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  ).  Conner, 

Air  Force  Federal  Register,  Liaison  Officer. 
(FR  Doc.  93-20616  Filed  8-24-93;  8:45  ami 
BILUNQ  COOE  3810-01-W 


Air  Force  Policy  on  Factory  Simulation 

The  Assistant  Secretary  of  the  Air 
Force  for  Acquisition  proposes  to 
publish  the  following  policy  on  factory 
simulation.  If  approved,  the  policy 
would  apply  to  all  new  contracts  for  Air 
Force  Acquisition  Category  I  and  II 
Programs,  and  on  other  programs  for 
which  Air  Force  System  Program 
Directors  determine  it  is  necessary. 

Our  present  methods  of  estimating 
risks  are  not  adequate  in  the  evolving 
world  of  system  acquisition.  We  have 
entered  a  period  where  our  senior 
managers  have  become  more  risk  averse 
while  at  the  same  time  searching  for 
new  technologies  that  offer  greater 
military  leverage  at  reduced  unit  costs. 


We  will  be  pushed  to  make  large  jumps 
in  technology  with  only  limited 
experience  in  actually  producing  that 
technology.  Requiring  our  contractors  to 
simulate  and  analyze  their  cun^nt  and 
proposed  factory  processes  will  help  us 
meet  these  challenges.  The  potential  for 
simulation  of  factory  operations  covers 
a  broad  range  of  applications  from 
detailed  models  for  the  design  and 
optimization  of  a  single  production 
process  to  an  overall  simulation  of  the 
complete  factory  process  required  for 
the  final  product. 

DODI  5000.2  places  a  major  emphasis 
on  ensuring  the  feasibility  of  production 
operations  as  an  integral  part  of  the 
systems  engineering  process.  Recent 
experience  by  a  prime  contractor  in 
simulating  the  factory  process  flow 
demonstrated  the  feasibility  and  utility 
of  such  a  model.  By  accounting  for  the 
statistical  variation  of  major  operations 
in  final  assembly  and  test,  including 
supplier  reliability  (delivery)  and 
quality,  the  model  was  able  to 
demonstrate  that  the  existing  factory 
process  was  incapable  of  supporting 
contract  delivery  rates.  It  also  provided 
the  ability  to  evaluate  the  improvements 
required  to  achieve  rate  production. 
Because  of  this  and  other  successful 
experiences  we  are  convinced  of  the 
need  to  emphasize  the  use  of  factory 
simulation  as  a  risk  reduction  tool. 

Effective  immediately.  System 
Program  Directors  (SPDs)  shall  require 
their  contractors  to  simulate  their 
factory  process  flow  throughout  the 
system  development  and  production 
process  for  all  ACAT I  and  II  programs 
and  other  programs  as  they  believe 
necessary.  This  requirement  only 
applies  to  new  contracts.  SPDs  are 
encouraged  but  not  required  to 
implement  this  on  existing  contracts. 
During  source  selection,  SPDs  shall 
evaluate  the  contractor’s  proposed 
approaches  to  using  factory  simulation 
to  manage  and  reduce  risk.  They  will 
structure  their  source  selection  criteria 
to  encourage  the  contractors  to  take  a 
proactive  approach  to  identifying  and 
reducing  manufacturing  risk.  The  level 
of  detail  in  the  simulation  should  reflect 
the  program  phase,  initial  risk 
assessments,  and  the  need  to  break 
constraints  identified  in  earlier 
simulations.  Additionally,  thoroughly 
understanding  the  critical  constraints  in 
conjunction  with  factory  simulation 
offers  a  structured  decision  making 
approach  to  system  evaluation. 
Logically,  we  should  focus  our 
improvement  efforts  on  those  few 
constraints  that  most  limit  system 
performance,  as  improvements  in 
nonconstraint  areas  do  not  yield 
commensurate  improvements  in  overall 
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system  performance.  Tbis  will  allow  us 
to  rank  order  our  improvement 
opportunities  based  on  a  consistent  set 
of  evaluation  criteria. 

SPDs  should  consider  offering 
contractual  irtcentives  to  encourage  the 
early  use  of  factory  simulation  during 
system  development.  For  programs  that 
are  already  in  or  are  about  to  enter 
production,  cost  saving  ideas  identified 
through  factory  simulation  may  qualify 
for  value  engineering  (VE)  incentives. 

To  be  accepted  as  a  Value  Engineering 
Change  Proposal,  the  ideas  must  result 
in  a  reduction  in  the  overall  proiect  cost 
to  the  government  and  meet  the 
requirements  of  FAR  part  52.248-1. 

SPDs  should  consider  setting  aside 
funds  to  pay  for  VE  proposals  generated 
from  factory  simulation.  SPDs  may  use 
VE  savings  to  pay  for  other  unfunded 
requirements. 

By  increasing  this  emphasis,  the 
contractor  industrial  base  will  be. 
encouraged  to  optimize  planned 
production  operations  and  reduce  risk. 
The  simulation  should  be  run  at  not 
only  the  planned  production  rate  but 
also  at  reduced  and  accelerated  rates. 
However,  in  applying  these  analytical 
tools,  we  must  not  lose  sight  of  the  true 
purpose  of  the  factory,  which  is  to 
produce  high  quality  products  for  our 
users,  on  time  and  at  minimum  cost. 
Factory  efficiency  should  not  be  blindly 
pursu^  to  the  detriment  of  our  goal  of 
improving  product  quality  by  reducing 
variability.  SPDs  should  encourage 
contractors  to  continually  balance 
product  quality  and  efficient  factory 
operations  through  a  structured  decision 
making  process.  The  factory  process 
flow  simulation  forms  the  basis  for 
identification  of  constraints  on 
production  operations,  which  may 
include  technology  shortfalls, 
technology  insertion  opportunities,  and 
management  policies  and  practices, 
including  those  imposed  by  the 
government.  This  will  act  as  a  catalyst 
for  identifying  targets  of  opportunity  for 
shared  responsibility  in  improving  the 
industrial  base. 

If  you  have  any  comments  on  the 
proposed  factory  simulation  policy, 
please  send  them  to  the  following 
address  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register:  SAF/ 
AQXM,  Attn:  Maj  Kirlin.  1060  Air  Force 
Pentagon.  Washington  DC  20330-1060. 
Patsy  I.  Coooer. 

Air  Force  Fedavl  Register  Liaison  Officer. 

IFR  Doa  93-20614  Filed  6-24-93;  8:45  am) 
BIUJMG  CODE  »t(M>1-W 


Air  Force  Academy  Board  of  Visitors: 
Meeting 

Pursuant  to  section  9355,  title  10, 
United  States  Code,  the  Air  Force 
Academy  Board  of  Visitors  will  meet  at 
the  U.S.  Air  Force  Academy.  Colorado. 
21-23  October  1993.  The  purpose  of  the 
meeting  is  to  consider  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs, 
academic  methods,  and  other  matters 
relating  to  the  Academy. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  the  morning  of  October 
22. 1993.  Other  portions  of  the  meeting 
will  be  closed  to  the  public  to  discuss 
matters  listed  in  subsections  (2).  (4),  and 
(6)  of  section  552b(c).  title  5,  United 
States  Code.  These  closed  sessions  will 
include  attendance  at  cadet  training 
programs  and  discussions  with  cadets, 
military  staff,  and  faculty  officers 
involving  personal  information  and 
opinion,  the  disclosure  of  which  would 
result  in  a  clearly  unwarranted  invasion 
of  personal  privacy.  Closed  sessions  will 
also  include  executive  sessions 
involving  discussions  of  personal 
information,  including  financial 
information,  and  information  relating 
solely  to  internal  personnel  rules  and 
practices  of  the  Board  of  Visitors  and 
the  Academy.  Meeting  sessions  will  be 
held  in  various  facilities  throughout  the 
cadet  area. 

For  further  information,  contact  Captain 
Nelson  English.  OL-C.  USAFA.  the  Pentagon. 
Washington.  DC  20330-1040,  at  703-697- 
2919. 

Palsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 

IFR  Doc.  93-20S02  Filed  6-24-93:  6:45  ami 
BILLBIC  COOE  3SI0-41-M 


Department  of  the  Army 

Military  Personal  Property  Symposium; 
Open  Meeting 

agency:  Military  Traffic  Management 
Command,  DOD. 

AcnoN:  Notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  a  meeting  of  the  Military 
Personal  Property  Symposium.  This 
meeting  will  be  held  on  Thursday, 
September  23, 1993.  at  the  Best  Western 
Old  Colony  Inn.  Alexandria,  Virginia, 
and  will  convene  at  8:30  a.m.  and 
adjourn  at  approximately  4  p.m. 
PROPOSED  AGENDA:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  the  free  exchange  of 
ideas  with  the  public  on  procedural 


changes  to  the  Personal  Property  Traffic 
Management  Regulation.  DOD 
4500.34R.  and  tte  handlingi<of  other 
matters  of  mutual  interest  concerning 
the  Department  of  Defense  Personal 
Property  Shipment  and  Storage 
Program. 

^1  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander.  Military  Traffic 
Management  Command.  ATTN:  MTCH*- 
QSS,  5611  Columbia  Pike.  Falls  Church. 
VA  22041-5050.  (703)  756-0754. 
between  8  a.m.-4:30  p.m.  Topics  to  be 
discussed  should  be  received  on  or 
before  August  31. 1993. 

Kenneth  L.  Dentoa, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  93-20508  Filed  8-24-03;  8:4S  am) 
BILUMQ  CODE  SnO-OS-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  infonnation 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  infonnation 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  24, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok;  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  726  Jadi:son 
Place,  NW..  room  3208,  New  Executive 
Office  Building.  Washington.  EKZ  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green.  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cary  Green,  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  b^ween  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
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opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 

The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  fit>m  Cary  Green  at  the  address 
specified  above. 

Dated:  August  19. 1993. 

Wallace  McPherson, 

Acting  Director.  Information  Resources 
Management  Service. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  NEW 
Title:  Fast  Response  Survey  System — 
Survey  on  Attitudes  and  Expectations 
to  ED  in  the  U.S. 

Frequency:  One-time;  non-recurring 
Affected  Public:  Individuals  or 
households 
Reporting  Burden: 

Responses:  1,300 
Burden  Hours:  217 
Recordkeeping  Burden: 

Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  siu^ey  was  developed  by 
an  international  C^anization  for 
Economic  Co-operation  and 
Development  (OECD)  and  will  be 
administered  in  12  countries 
worldwide  in  virtually  identical  form. 
It  is  a  survey  of  the  general  public’s 
attitudes  and  expectations  toward 
education  and  focuses  bn  four  areas: 
courses  or  study,  school  goals  and 
effectiveness,  decisionmaking  in 
schools,  and  teacher  status. 
Information  from  each  country  will  be 
compared  and  published  in  a 
publication  “Education  At  A  Glance.’’ 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement 
Title:  Performance  Report  for  the 
Training  Program  for  Special  Program 
Staff  and  Leadership  Program 


Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 

Responses:  15 
Burden  Hours:  45 
Recordkeeping  Burden: 

Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  Department  uses  the  data 
to  evaluate  projects  for  continuations, 
assess  technical  assistance  needs, 
determine  future  funding  levels,  and 
assign  scores  to  projects  in 
competition  for  new  grants. 

IFR  Doc.  93-20525  Filed  tt-24-93;  8:45  ami 
BILUNO  CODE  4000-Ot-M 


DEPARTMENT  OF  ENERGY 

Floodplain  Statement  of  Findings  for 
Proposed  Interim  Remedial  Actions  at 
Waste  Area  Grouping  13 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Floodplain  statement  of 
findings. 

SUMMARY:  This  is  a  floodplain  Statement 
of  Findings  for  the  proposed  interim 
remedial  actions  at  Waste  Area 
Grouping  (WAG)  13  at  the  Oak  Ridge 
National  Laboratory  (ORNL),  prepared 
in  accordance  with  10  CFR  part  1022. 
DOE  proposes  to  perform  interim 
remedial  actions  in  a  floodplain  located 
in  Anderson  County,  Tennessee.  DOE 
prepared  a  Floodplain  Assessment 
describing  the  effects,  alternatives,  and 
measures  designed  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain. 

CATE:  Comments  are  due  to  the  address 
below  by  September  9, 1993. 

ADDRESS:  Mail  comments  to:  Mr.  Robert 
Sleeman,  Director,  Environmental 
Restoration  Division,  Oak  Ridge 
Operations  Office,  U.S.  Department  of 
Energy,  Post  Office  Box  2001,  Oak 
Ridge,  Tennessee  37831-8541.  (615) 
576-0715;  Fax  comments  to:  (615)  576— 
6074. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  general  DOE 
floodplain  environmental  review 
requirements,  contact:  Ms.  Carol 
Borgstrom,  Office  of  NEPA  Oversight. 
(EH-25),  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-4600 
or (800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
Floodplain  Statement  of  Findings  for 
interim  remedial  action  at  WAG  13, 
prepared  in  accordance  with  10  CFR 
part  1022.  A  Notice  of  Floodplain 
Involvement  was  published  in  the 
Federal  Register  on  December  7, 1992, 


57  FR  57828.  WAG  13  contains  eight 
treatment  plots  that  were  used  as  part  of 
nuclear  weapons  fallout  simulation 
experiments.  A  portion  of  WAG  13  lies 
in  the  100-year  floodplain  of  the  Clinch 
River.  The  noAh-northeast  comer  of  plot 
7  lies  within  the  100-year  floodplain, 
and  the  north-northeast  comer  of  plot  6 
intersects  the  edge  of  this  same 
floodplain.  The  proposed  action 
consists  of  excavation  and  disposal  of 
the  material  at  WAG  6.  On  the  basis  of 
the  Floodplain  Assessment.  DOE  has 
determined  that  no  practical  alternative 
to  the  proposed  action  exists  and  that 
the  action  would  be  designed  to  avoid 
or  minimize  potential  harm  to  or  within 
the  floodplain  of  the  Clinch  River.  Other 
alternatives,  such  as  the  no-action, 
installation  of  shielding  over  the  plots, 
and  excavation  and  storage  of  the 
material  at  the  Interim  Waste 
Management  Facility  in  WAG  6,  were 
considered  and  evaluated  in  making  this 
determination. 

The  eight  treatment  plots  are 
encircled  by  metal  sheeting  that  extends 
18  inches  below  the  surface  and  24 
inches  above  the  surface.  Four  of  the 
eight  plots  (plots  2,  4,  6,  and  7)  are 
contaminated  with  cesium-137.  DOE  is 
proposing  to  excavate  the  top  layer  of 
soil  in  each  of  the  four  contaminated 
plots  to  a  depth  of  approximately  1  foot 
and  remove  the  metal  perimeter 
sheeting.  A  total  of  approximately  5200 
ft  3  of  soil  would  be  excavated;  2600  ft  3 
of  soil  would  be  removed  from  plots 
that  partially  lie  within  the  floodplain. 
All  contaminated  soil  and  metal 
sheeting  would  be  placed  in  B-25-rated 
steel  boxes  that  meet  all  EXDE 
requirements  for  storage  of  low-level 
radioactive  waste.  The  boxed  soil  and 
sheeting  would  then  be  disposed  of 
within  the  boundaries  of  WAG  6. 
Following  excavation  and  removal  of 
the  contaminated  soil  from'WAG  13,  a 
geotextile  liner  would  be  placed  in  the 
bottom  and  on  the  sides  of  the  hole  to 
prevent  cross  contamination  of  the  new 
fill.  Following  installation  of  the  liner, 
the  excavation  would  be  backfilled  with 
clean  fill  and  topsoil.  Vegetation  would 
then  be  established  to  prevent  erosion  at 
the  site. 

The  floodplain  assessment  shows  that 
removing  the  contaminated  soil  and 
metal  sheeting  firom  WAG  13  would 
have  no  significant  environmental 
impact;  would  have  no  adverse  impact 
on  the  floodp'lain;  would  not  cause 
impacts  such  as  backwater  effects  or 
inundation  of  land,  property,  or 
individuals;  and  would  not  promote 
development  in  the  floodplain.  The 
proposed  action  has  been  designed  to 
conform  to  applicable  State  or  local 
floodplain  protection  standards. 
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EKDE  will  endeavor  to  allow  15  days 
of  public  review  after  publication  of  the 
Statement  of  Findings  prior  to 
implementing  the  proposed  action. 
Qyde  W.  Frank, 

Acting  Principal  Deputy  Assistant  Secretary 
for  Environmental  Restoration  and  IVosfe 
Management. 

IFR  Doc.  93-20609  Filed  8-24-93;  8:45  am) 

BILUNG  CODE  6450-01-M 


Grant  Award  to  Pacific  International 
Center  for  High  Technology  Research 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  financial  assistance 
award  in  response  to  an  unsolicited 
financial  assistance  application. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.14  is  announcing  its  intention  to 
award  a  cost  sharing  grant  to  Pacific 
International  Center  for  High 
Technology  Research  (PICHTR)  to 
identify,  evaluate,  and  develop  a  plan 
for  alternative  energy  uses  and  high 
value  co-products  fiom  sugarcane  land 
and  facilities  in  Hawaii. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden 
CO  80401,  Attention:  John  W,  Meeker, 
Contract  Specialist.  The  Contracting 
Officer  for  this  action  is  Dr.  Paul  K. 
Keams. 

SUPPLEMENTARY  INFORMATION:  The 
PICHTR  application  was  determined  to 
be  meritorious  based  on  the  innovative 
approach  employed  by  the  applicant,, 
and  the  immediate  need  to  develop  a 
viable  plan  to  utilize  existing,  but 
presently  unused,  facilities  and  land  for 
the  social  and  economic  benefit  to  the 
State  of  Hawaii,  particularly  in  the  area 
surrounding  the  Hamakua  refinery  on 
the  island  of  Hawaii. 

The  overall  objectives  of  the  grant  will 
be  to  identify  and  evaluate  options  and 
alternative  energy  uses  for  sugarcane 
land  and  facilities  in  Hawaii.  Once  the 
evaluation  process  has  been  completed, 
the  final  product  is  expected  to  be  a 
sustainable  development  pathway  for 
crops  and  land  uses  for  the  production 
of  energy  and  complementary  higher 
value  co-products. 

Specific  objectives  are  addressed  in 
the  Statement  of  Work  for  the  grant  and 
include  the  following:  Task  1. 
Communication  and  Integration: 
Establish  communication  with  all 
interested  parties  providing  inputs  to 
the  sustainable  biomass  products 
development  and  evaluation  project  for 
the  Hamakua  Region  of  the  Island  of 


Hawaii:  Task  2.  Potential  Crop 
Assessment:  Work  with  the  USDA, 
Agricultural  Research  Service  (ARS) 

State  Department  of  Agriculture  (DOA), 
and  Hawaii’s  College  of  Tropical 
Agriculture  and  Human  Resources 
(CTAHR)  to  identify  a  list  of  crops  and 
agricultural  and  processing  practices 
that  may  be  appropriate  under  the 
physical  and  economic  conditions  that 
exist  in  the  region;  Task  3.  Land 
Capability  Assessment:  The  project  team 
will  work  with  the  State  DOA  and 
Department  of  Land  and  Natural 
Resources,  the  University  of  Hawaii  and 
Hawaii  County  to  identify  land  areas 
that  are  most  suitable  for  production  of 
alternative  crops  and  products;  Task  4. 
Inventory  of  Available  Facilities  for 
Technology  Demonstration  and 
Evaluation:  Review  technological 
process  and  evaluate  the  suitability  of 
the  facilities  for  the  purposes  of 
demonstrating  and  ultimately 
developing  the  appropriate 
technologies;  Task  5.  Process  Options: 
Evaluate  process  options  that  b^n  with 
crops  or  other  raw  materials  and  result 
with  energy  as  a  primary  product  and 
other  by-products;  Task  6.  Options  to 
Produce  Electricity:  Evaluate  the  various 
options  which  would  provide  a  major 
-  contribution  to  the  power  generation 
requirements  of  Hawaii  Electric  Light 
Co.  (HELCO)  over  the  next  5  to  10  years; 
Task  7.  Options  to  Produce  Ethanol: 
Conduct  an  evaluation  of  the  potential 
for  part  of  the  released  land  area  to  be 
allocated  to  an  ethanol  production 
option  that  would  utilize  existing 
infrastructure  and  assets  of  Hamakua 
Mill  to  help  meet  the  fleet  fuel 
requirements  on  the  island  of  Oahu; 
Task  8.  Complementary  Activities: 
Evaluate  the  most  appropriate  process 
technologies  to  determine  what  by¬ 
products  are  available  and  the  market 
value;  Task  9.  Economical  and 
Technical  Evaluations:  Determine  the 
costs  of  production  of  energy  (electricity 
and  ethanol)  of  the  most  promising 
technologies;  Task  10.  Market  Survey: 
Evaluate  the  potential  market  for 
primary  products  and  co-products  along 
with  the  price  sensitivities;  Task  11. 
Sustainability  Assessment:  Examination 
of  environmental,  social  and  economic 
impacts  of  proposed  options;  Task  12. 
Identification  of  Barriers:  Regulatory, 
environmental,  financial,  technical,  and 
social  barriers  will  be  identified  and  - 
addressed;  and  Task  13.  Proposal  for 
Further  Actions:  A  proposal,  based  on 
the  findings  of  this  study,  will  be 
prepared  for  private  sector  review  for 
the  development  of  both  near  and 
medium  term  options. 


The  Department  of  Energy  considered 
the  likelihood  of  achieving  the  above 
listed  objectives  to  be  high  due  to  the 
level  of  experience  and  expertise  held 
by  PICHTR  and  the  other  members  of 
the  project  team.  The  technique  of 
utilizing  appropriate  governmental 
agencies  and  private  entities  with 
specialized  expertise  will  provide  the 
broad  coverage  necessary  to  ensure  all 
variables  are  addressed  and  to  identify 
the  most  appropriate  development  plan. 

The  program  will  be  managed  under 
the  leadership  of  Andrew  Trenka,  Vice 
President  for  Operations.  PICHTR.  The 
day  to  day  program  activities  will  be 
managed  by  Dr.  Robert  Shleser.  Dr. 
Shleser  holds  a  B.S.  in  Agriculture,  an 
M.S.  in  Genetics,  and  a  Ph.D.  in 
Biophysics  from  Purdue  University. 
Assisting  Dr.  Shleser  will  be  Ajay 
Bhargava  of  PICHTR,  Maria  Tome 
Department  of  Business,  Economic 
Development  and  Tourism  (DBEDT)  and 
John  Sprague  of  PICHTR.  Ajay  Bhargava 
holds  a  B.S.  and  an  M.S.  in  Mechanical 
Engineering  fitam  the  University  of 
Hawaii  and  is  a  Registered  Professional 
Engineer,  State  of  Hawaii.  Maria  Tome 
holds  a  B.S.  in  Mechanical  Engineering 
finm  the  University  of  Hawaii.  John 
Sprague  holds  a  B.S.  in  Marine  Biology 
from  California  State  University  and  has 
completed  courses  in  Business 
Administration  at  Cerritos  College. 
Other  resoiut;es  as  necessary  will  be 
utilized  to  ensure  completeness  and 
timeliness. 

Review  and  evaluation  of  the  project 
determined  that  the  applicant  offers  an 
exclusive  domestic  capability  to 
perform  the  project  and  utilizes  an 
innovative  approach  which  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  ciirrent,  or  planned  DOE 
solicitation  and  a  competitive 
solicitation  for  the  project  is  considered 
by  DOE  to  be  inappropriate. 

The  estimated  value  of  the  grant  is 
$420,000.  Funding  in  the  amount  of 
$150,000  is  to  be  provided  by  IXDE. 
$80,000  fit)m  State  of  Hawaii,  $10,000 
from  EPRI,  $80,000  hum  DOA,  and 
$100,000  ^m  Cmmty  of  Hawaii.  The 
term  of  the  proposed  grant  will  be  six 
(6)  months. 

Issued  in  Chicago,  Illinois,  on  August  5, 
1993. 

Alan  E.  Smith, 

Director,  Operations  Management  Support 
Division. 

(FR  Doc.  93-20610  Filed  8-24-93;  8:45  am] 
BILLING  COCE  6450-01-M 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF90-143-001] 

Yunta  Cogeneration  Associates; 
Amendment  to  Filing 

August  20, 1993. 

On  August  13, 1993,  Yuma 
Cogeneration  Associates  (Applicant), 
do  California  Energy  Company,  Inc., 
10831  Old  Mill  Road,  Omaha,  Nebraska 
68154,  submitted  for  filing  a 
supplement  to  its  filing  in  this  docket. 

^e  amendment  provides  additional 
information  pertaining  to  the  ownership 
and  technical  aspects  of  its  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  September  10, 1993,  and  must  be 
served  on  the  applicant.  Protests  will  be 
considered  by  die  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwome  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  93-20547  Filed  8-24-93;  8:45  am] 
BMOJNQ  CODE  t717-01-M 


[Project  Nos.  349-030,  et  al.] 

Hydroelectric  Applications  [Central 
Elmore  Water  Authority,  et  al.]; 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Non-Project 
Use  of  Inject  Waters. 

b.  Project  No:  349-030. 

c.  Date  Filed:  July  16, 1993. 

d.  Applicant:  Central  Elmore  Water 
Authority. 

e.  Name  of  Project:  Martin  Dam 
Project. 

f.  Project  Licensee:  Alabama  Power 
Company. 

g.  Location:  [.ake  Martin  on  the 
Tallapoosa  River  in  Elmore  County, 
Alab^a. 


h.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act. 

i.  Applicant  Contact:  Mr.  John  R. 
Formby,  Jr.,  Attorney  At  Law,  219  Hill 
Street.  Wetumpka,  Alabama  36092, 

(205)  567-5186. 

j.  Licensee  Contact:  John  E.  Dorsett, 
(205) 250-1380. 

k.  FERC  Contact:  Jon  E.  Cofiancesco, 
(202)  219-2650. 

l.  Comment  Date:  September  23, 1993. 

m.  Description  of  Project:  Central 
Elmore  Water  Authority  has  filed,  for 
Commission  approval,  a  request  to 
construct  and  operate  a  water  intake 
facility  within  the  Martin  Dam  Project 
in  the  area  of  Little  Kowaliga  Creek  and 
to  withdrawal  up  to  10  million  gallons 
per  day  of  water  from  the  Lake  Martin 
reservoir  for  municipal  purposes. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

2  a.  Type  of  Application:  Surrender  of 
Exemption  (5MW  or  Less). 

b.  Project  No:  3474-013. 

c.  Date  filed:  July  29, 1993. 

d.  Applicant:  Lake  Junaluska 
Assembly. 

e.  Name  of  Project:  Lake  Junaluska 
Project. 

f.  Location:  On  Richland  Creek  in 
Haywood  County,  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  M.  Glenn 
Martin,  Lake  Junaluska  Assembly.  P.O. 
Box  67,  Lake  Junaluska,  NC  28745,  (704) 
452-2881. 

i.  FERC  Contact:  Etta  Foster,  (202) 
219-2679. 

|.  Comment  Date:  September  24, 1993. 

k.  Description  of  Project:  The  project 
for  which  the  exemption  is  being 
surrendered  consists  of:  (1)  an  existing 
550  foot-long,  43  foot-hi^  concrete 
dam;  (2)  an  existing  reservoir  with  a 
surface  area  of  189  acres  and  a  storage 
capacity  of  2,533  acre-feet;  (3)  an 
existing  concrete  powerhouse 
containing  three  generating  units  with  a 
total  rated  capacity  of  439.5  kW;  and  (4) 
appurtenant  facilities. 

The  exemptee  is  requesting  surrender 
of  its  exemption  because  it  is  not 
economically  feasible  to  replace  the  old 
equipment  which  completely  broke 
down  in  1992. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2.  . 

3  a.  Type  of  Application:  Amendment 
to  Project  Design. 

b.  Project  No:  9195-012. 

c.  Date  Filed:  07/06/93. 

d.  Applicant:  Qty  of  Colorado 
Springs. 

e.  Name  of  Project:  Stanley  Canyon. 

f.  Location:  On  the  West  Monument 
Creek,  about  10  miles  north  of  the  city 


of  Colorado  Springs  in  El  Paso  County, 
Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  John  R. 

Tancock,  Colorado  Springs  Utilities. 

P.O.  Box  1103,  MC620,  Colorado 
Springs,  CO  80947,  Tel:  (719)  636-5585, 
Fax:  (719)  636-1487. 

i.  FERC  Contact:  Mohamad  Fayyad, 
(202)  219-2665. 

i.  Comment  Date:  September  29, 1993. 

k.  Description  of  Amendment: 

Licensee  proposes  to  amend  the  project 
design  as  follows:  (1)  Delete  the 
following  project  features:  the  stilling 
basin,  the  energy  dissipating  structure, 
and  underground  reservoir,  (2)  Add  the 
following  project  features:  an  above¬ 
ground  regulating  reservoir,  and  a 
tailrace  conduit  and  a  transfer  conduit; 
and  (3)  Modify  the  following  project 
features:  Increase  the  project’s  installed 
capacity  frnm  19.3  MW  to  26.5  MW, 
increase  the  hydraulic  capacity  from 
180  cfs  to  200  cfs,  change  project’s 
operation  from  run-of-river  to  peeiking, 
and  reduce  the  transmission  line’s 
length  from  8.4  miles  to  0.8  mile  and 
revise  the  transmission  line  route. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B;  Cl, 
and  D2. 

4.  a.  Type  of  Filing:  Requests  for 
Extensions  of  Time  to  Commence 
Project  Construction. 

b.  Project  No.:  P-4204-019,  White 
River  Lock  &  Dam  No.  1,  located  on  the 
White  River  near  the  City  of  Batesville, 
Independence  County,  Arkansas. 
Licensee:  City  of  Batesville,  Arkansas. 

c.  Project  No.:  P-4660-023,  White 
River  Lock  &  Dam  No.  2,  located  on  the 
White  River  in  the  Cities  of  Locust 
Grove  and  Batesville.  Independence 
County,  Arkansas.  Licensee: 
Independence  County,  Arkansas. 

d.  Project  No.:  P-4659-02\.  White 
River  L(x:k  &  Dam  No.  3,  located  on  the 
White  River  in  the  City  of  Marcella, 
Stone  County,  Arkansas.  Licensee: 
Independence  County,  Arkansas. 

e.  Date  Filed:  July  21, 1993, 

f.  Pursuant  to:  Federal  Power  Act,  16 
U.S.C.  791(a)— 825(r)  and  Public  Law  No. 
101-155, 103  Stat.  935  (1989). 

g.  Applicants  Contact:  Wilkinson, 
Barker.  Knauer  &  Quinn  Law  Offices, 
1735  New  York  Avenue  NW., 
Washington,  DC  20006,  (202)  783-4141, 
Attention:  Donald  H.  Clarke. 

h.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202) 219-2671. 

i.  Comment  Date:  September  30, 1993. 

j.  Description  of  the  Request:  The 
licensees  for  the  subject  projects  have 
requested  that  the  deadlines  tor 
commencement  of  construction  at  FERC 
Project  Nos.  4204,  4660,  and  4659,  be 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Notices  -  44813 


extended  for  an  additional  two-year 
period.  The  licensees  state  that  the 
current  deadlines  of  November  7, 1993, 
(P-4660)  and  February  27, 1993,  (P- 
4204  and  P—4659)  do  not  afford  the 
licensees  sufHcient  time  to  (1)  finalize 
their  current  ongoing  discussions  with  a 
regional  utility  regarding  arrangements 
for  supplemental  energy  and  marketing 
the  projects;  (2)  present  the  proposal  to 
potential  power  purchasers;  and  (3) 
Hnalize  the  terms  of  power  purchase 
arrangements  with  the  interested  power 
purchaser. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
and  D2. 

5.  a.  Type  of  Application:  Surrender 
of  License. 

b.  Project  No.:  5946-007. 

c.  Date  Filed:  July  30, 1993. 

d.  Applicant:  The  Commonwealth  of 
Massachusetts  for  the  University  of 
Massachusetts,  Lowell. 

e.  Name  of  Project:  Lowell  Atlantic 
Project. 

f.  Location:  At  Lawrence  Canal,  on  the 
Lowell  Canal  System,  adjacent  to  the 
Merrimack  River,  in  Middlesex  County, 
MA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas  M. 
Costello,  Vice  Chancellor,  Research  and  ; 
Technology,  University  of 
Massachusetts  Lowell,  1  University 
Avenue,  Lowell,  MA  01854,  (508)  934- 
2654. 

i.  FERC  Contact:  Ahmad  Mushtaq, 

(202)  219-2672. 

j.  Comment  Date:  September  30, 1993. 

k.  Description  of  Project  Action:  The 
license  for  this  500-kW  project, 
originally  issued  to  Massachusetts 
Hydro  Associates,  was  transferred  to  the 
licensee  on  September  24, 1992.  The 
license  was  acquired  as  part  of  a  large 
university  renovation  and  expansion 
program.  The  planned  development  of 
the  project  is  no  longer  considered 
economically  feasible.  The  licensee 
states  that  the  project  has  not  been 
operational  for  at  least  the  past  three 
years  and  may  not  be  operational  for  the 
next  three  to  five  years.  The  licensee 
seeks  surrender  of  the  license. 

l.  This  notice  also  consists  of  the 
following  standard  paragraph:  B,  Cl, 
and  D2. 

6.  a.  Type  of  Application:  Surrender 
of  License. 

b.  Project  No.:  6863-025. 

c.  Date  filed:  July  26, 1993. 

d.  Applicant:  Grisdale  Hill  Company. 

e.  Name  of  Project:  Gibson  Dam 
Hydroelectric  Project. 

f.  Location:  At  the  U.S.  Bureau  of 
Reclamation’s  Gibson  Dam  and 
Reservoir  located  on  the  Sun  River  in 


Teton,  Lewis  and  Clark  Counties, 
Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Glenn 
Gaydar,  Sithe  Energies  Inc.,  135  East 
57th  Street,  23rd  Floor,  Nev'  York,  NY 
10022,  (212)  755-7600. 

i.  FERC  Contact:  Etta  Foster,  (202) 
219-2679. 

j.  Comment  Date:  October  3, 1993. 

k.  Description  of  Application:  The 
Licensee  proposes  to  surrender  its 
license  because  it  is  unable  to  secure  an 
acceptable  power  purchase  contract  for 
output  from  the  project.  No  on-site 
construction  has  taken  place  under  the 
license. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl 
and  D2. 

7  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  10773-011. 

c.  Date  Filed:  August  9, 1993. 

d.  Applicant:  Alaska  Aquaculture, 

Inc. 

e.  Name  of  Project:  Burnett  River 
Hatchery  Project. 

f.  Location:  On  the  Burnett  River,  in 
the  First  Judicial  District  of  Alaska.  The 
project  will  occupy  lands  of  the  United 
States  within  the  Tongass  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  79l(a)-825(r). 

h.  Applicant  Contact:  hfr.  Tod  A. 
Jones,  Alaska  Aquaculture,  Inc.,  P.O. 
Box  1288,  Wrangell,  AK  99929,  (907) 
874-2250. 

i.  FERC  Contact;  Paul  Shannon,  (202) 
219-2866. 

j.  Comment  Date:  October  8, 1993. 

k.  Description  of  Amendment:  Alaska 
Aquaculture,  Inc.  requests  authorization 
to  amend  their  license  to  change  several 
project  features.  The  licensee  proposes 
to:  (1)  Construct  a  powerhouse  that  is  37 
feet  long  and  23  feet  wide  instead  of  the 
licensed  24  foot  by  16  foot  powerhouse; 

(2)  change  the  authorized  penstock 
diameter  from  28  inches  to  24  inches; 

(3)  change  the  alignment  of  the 
penstock;  and  (4)  change  the  location  of 
the  powerhouse  from  the  north  side  of 
the  Burnett  River  to  the  south  side. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 


consider  all  protests  or  other  comments 
nied,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  With  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”,  “NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION”, 
“COMPETING  APPUCATION”. 
“PROTEST  ”,  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
tbe  Commission’s  regulations  to:  The 
.Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  Hlings  must  bear  in 
ail  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTESTS”,  OR 
“MOTION  TO  INTERVTENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
Bling  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon' each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
nie  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
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Dated:  August  20. 1993.  Washington.  DC. 
Lois  D.  Cadhell, 

Secretary. 

IFR  Doc  93-20545  Filed  S-24-93;  8:45  ami 
BMJJNQ  COOC  a717-ei-M 


pocket  No.  JD93-13996T  New  Mexico-501 

Department  of  the  Interior,  Bureau  of 
Land  Management;  NGPA  Notice  of 
Determination  by  JurisdictiofMl 
Agency  Designating  Tight  Formation 

August  20. 1993. 

Take  notice  that  on  August  16, 1993, 
the  United  States  Department  of  the 
Interior’s  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Pictured  CUns 
Formation  underlying  certain  lands  in 
the  Rentz  Area  of  the  South  Blanco 
Pictured  Cliffs  Pool  in  Rio  Arriba 
County,  New  Mexico,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The  area 
of  application  covers  approximately 
4,467  acres,  more  or  less,  all  of  which 
are  administered  by  the  Bureau  of  Land 
Management.  The  recommended  area  is 
described  as  all  of  Sections  17-20  and 
29-31  of  Township  25  North,  Range  3 
West. 

The  notice  of  determination  also 
contains  BLM’s  hndings  that  the 
referenced  portion  of  the  Pictured  Cli^s 
Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noi^ 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  93-20546  Filed  8-24-93;  8:45  am] 

BH.UNQ  COOC  6717-01-M 


pocket  No.  JD93-13997T] 

Department  of  the  Interior;  NGPA 
Notice  of  Determination  by 
Jurisdictional  Agency  Denying 
Designating  of  Tight  Formation 

August  20, 1993. 

Take  notice  that  on  August  16. 1993, 
the  United  States  Department  of 
Interior.  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 


notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  a  portion  of  the  Upper 
L^is  Shale  Formation  (Blue  Gravel 
Sand)  in  Moffat  County,  Colorado,  does 
not  qualify  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  recommended 
area  encompasses  approximately  2,720 
acres,  more  or  less,  of  which  2,080  acres 
are  Federal  Land  and  640  acres  are  State 
Land.  The  lands  are  described  as 
follows: 

Township  9,  North,  Range  90  West 
Section  31:  W/2 

Township  9  North,  Range  91  West 

Section  23:  E/2 
Section  24:  W/2 
Section  25:  All 
Section  26:  NE/4 
Section  35:  E/2 
Section  36:  All 

The  notice  of  determination  also 
contains  BLM’s  findings  that  the 
referenced  portion  of  the  Pictured  Cliffs 
Formation  does  not  meet  the 
requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NW.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  §  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  93-20548  Filed  8-24-93;  8:45  am) 
BILLING  COOC  STir-OI-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  93-67-NG] 

Mobil  Natural  Gas  Inc;  Order  Granting 
Blanket  Authorization  To  Export 
Natural  Gas  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Mobil  Natural  Gas  Inc.  authorization  to 
export  up  to  200  Bcf  of  natural  gas  to 
Canada  over  a  two-year  term,  banning 
on  the  data  of  first  delivery  after 
September  30, 1993. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building,  1000  Independence 


Avenue  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  August  17. 

1993. 

Clifford  P.  TomaszeMrski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Proems,  Office  of  Fossil  Energy. 

(FR  Doc.  93-20611  Filed  8-24-93;  8:45  am] 

BILLING  CODE  e4SO-01-M 


[FE  Docket  No.  93-79-NG] 

Tennessee  Gas  Pipeline  Co.;  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tennessee  Gas  Pipeline  Company 
authorization  to  export  up  to  200  Bcf  of 
natural  gas  to  Canada  over  a  two-year 
term,  beginning  on  the  date  of  first 
delivery  after  August  13, 1993. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels' 
Programs  docket  room,  3F-056, 

Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  August  17, 

1993. 

Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  93-20612  Filed  8-24-93;  8:45  am) 
BILLING  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM94-2-91-000] 

ANR  Storage  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

August  19, 1993. 

Take  notice  that  on  August  16, 1993, 
ANR  Storage  Company  (ANR  Storage) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  Fifth 
Revised  Sheet  No.  1(a),  with  a  proposed 
effective  date  of  October  1, 1993. 

ANR  Storage  states  that  Fifth  Revised 
Sheet  No.  1(a)  reflects  the  new  ACA  rate 
to  be  charged  per  the  Annual  Charge 
Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
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new  ACA  rate  to  be  charged  by  ANR 
Storage  is  per  FERC  notice  given  on  July 
26, 1993  and  is  to  be  effective  October 
1. 1993. 

ANR  Storage  states  that  copies  of  the 
filing  were  served  upon  ANR  Storage’s 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 

385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  26,1993. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-20S20  Filed  S-24-93:  S:4S  ami 

BILLMO  CODE  STIT-Ot-M 


(Docket  No.  TM94-1  -Ol-OOtq 

ANR  Storage  Co.;  Proposed  C^tanges 
in  FERC  Gas  Tariff 

August  19, 1993. 

Take  notice  that  on  August  16. 1993, 
ANR  Storage  Company  (ANR  Storage) 
tendered  for  filing  as  part  of  its  FT3tC 
Gas  Tariff,  Original  Volume  No.  1,  First 
Revised  Sheet  No.  5,  with  a  proposed 
effective  date  of  October  1, 1993. 

ANR  Storage  states  that  First  Revised 
Sheet  No.  5  reflects  the  new  ACA  rate 
to  be  charged  per  the  Annual  Charge 
Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  ANR 
Storage  will  be  effective  October  1, 

1993. 

ANR  Storage  states  that  copies  of  the 
filing  were  served  upon  the  ANR 
Storage’s  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory’  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 

385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  26. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  takra,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-20524  Filed  9-24-93;  8:45  am] 
BILUNG  CODE  E717-01-M 


[Docket  No.  TM94-1-112-00<q 

Blue  Lake  Gas  Storage  C04  Proposed 
Changes  in  FERC  Gas  Tariff 

August  19, 1993. 

Take  notice  that  Blue  Lake  Gas 
Storage  Company  (Blue  Lake)  on  August 
16, 1993,  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revis^ 
Volume  No.  1,  First  Revised  Sheet  Na 
5,  with  a  proposed  effective  date  of 
October  1, 1993. 

Blue  Lake  states  that  First  Revised 
Sheet  No.  5  reflects  the  new  ACA  rate 
to  be  charged  per  the  Annual  Charge 
Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472.  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  Blue 
Lake  will  be  effective  Octdier  1, 1993. 

Blue  Lake  states  that  copies  of  the 
filing  were  served  upon  the  Blue  Lake’s 
jurisdictional  customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 

385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  26, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  pmty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-20521  Filed  8-24-93;  8:45  am) 
BILUNQ  CODE  6717-01-M 


[Dockat  No.  RP03-150-901] 

Northern  Natural  Gas  Co.;  Compliance 
Filing 

August  19, 1993. 

Take  notice  that  on  August  13, 1993, 
Northern  Natural  Gas  Company 
(Northern)  filed  work  papers  supporting 
the  allocation  methodology  and 
detedling  how  the  applicable  Billing 
Demand  Units  will  reflect  the  Tier 
Relationship  Factor. 

Northern  states  that  the  wori(  papers 
are  being  filed  in  compliance  with  the 
Commission’s  letter  order  issued  July 
30, 1993  in  the  above  referenced 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  26, 1993. 
Protests  will  be  considered  by  the 
Commissicm  in  determining  the 
appropriate  action  to  be  tal^,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Cc^ies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-20523  Filed  8-24-93;  8:45  am] 

BILUNQ  OOOE  Sm-OI-M 


[Docket  No.  TMB4-1-111-0001 

Steuben  Gas  Storage  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  19. 1993. 

Take  notice  that  Steuben  Gas  Storage 
Company  (Steuben)  on  August  16. 1993, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  First 
Revised  Sheet  No.  1(A),  with  a  proposed 
effective  date  of  Octobw  1, 1993. 

Steuben  states  that  First  Revised 
Sheet  No.  1(A)  reflet^  the  new  ACA 
rate  to  be  charged  per  the  Annual 
Charge  Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  Steuben 
is  per  FERC  notice  given  on  July  26. 
1993  and  is  to  be  effective  October  1. 
1993. 

Steubmi  states  that  copies  of  the  filing 
were  served  upon  Steubra’s 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Str^.  NE..  Washingttm. 
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DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  26, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  93-20519  Filed  8-26-93;  8:45  ami 
BILUNQ  CODE  (Tir-OI-M 


[Docket  Nos.  RP93-128-002  and  RP85-177- 
113] 

Texas  Eastern  Transmission  Corp.; 
Compliance  Filing 

August  19, 1993. 

Take  notice  that  on  July  30, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  filed  to  comply  with 
ordering  paragraph  (B)  of  the 
Commission’s  order  issued  June  30, 

1993  in  Docket  Nos.  RP93-1 28-000  and 
RP85-1 77-102,  wherein  the 
Commission  directed  Texas  Eastern  file 
revised  tariff  sheets  removing  firom  its 
proposed  Order  No.  636  direct  bill  all 
pre-December  1, 1990,  costs. 

Texas  Eastern  states  that  all  of  the 
costs  included  in  the  tariff  sheets 
accepted  by  the  June  30  order  were 
incurred  on  May  28, 1993.  Therefore, 
Texas  Eastern  states  that,  since  the 
proposed  Order  No.  636  direct  bill 
includes  no  pre-December  1, 1990, 
costs,  no  revised  tariff  sheets  are 
required  to  be  filed  in  compliance  with 
ordering  paragraph  (B)  of  the  June  30 
order. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all 
authorized  purchasers  of  natural  gas 
from  Texas  Eastern,  and  all  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  26, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-20518  Filed  8-24-93;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100127:  FRL-4640^] 
Dynamao  Corp.;  Transfer  of  Data 


BILUNO  CODE  6717-«1-M 


Pocket  No.  CP92-314-001] 

Tennessee  Gas  Pipeline  Co.;  Filing 

August  19, 1993. 

Take  notice  on  August  13, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2,  the  following  revised  tariff  sheets, 
to  be  effective  on  August  13, 1993: 

First  Revised  Sheet  No.  58  ' 

First  Revised  Sheet  No.  289 
First  Revised  Sheet  No.  498 
First  Revised  Sheet  No.  549 
First  Revised  Sheet  No.  885 
First  Revised  Sheet  No.  922 
First  Revised  Sheet  No.  1012 
First  Revised  Sheet  No.  1046 
First  Revised  Sheet  No.  1202 
First  Revised  Sheet  No.  1216 
First  Revised  Sheet  No.  1233 
First  Revised  Sheet  No.  1247 
First  Revised  Sheet  No.  1730 

Tennessee  states  that  the  purpose  of 
these  tariff  sheets  is  to  cancel  the 
following  T  Schedules:  T-16,  T-50,  T- 
68,  T-71,  T-98,  T-lOO,  T-109,  T-111, 
T-125,  T-126,  T-127,  T-128  and  T-162. 
The  cancellation  of  these  Rate 
Schedules  is  pursuant  to  Commission 
Orders  in  dodcet  numbers:  CP92-314, 
CP92-392,  CP93-184,  CP93-199,  and 
CP93-319. 

Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  26, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-20522  Filed  8-24-93;  8:45  ami 
BHJJNO  CODE  6717-01-M 


AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  Dynamac  Corp. 
has  been  awarded  a  contract  to  perform 
work  for  the  EPA  Office  of  Pesticide 
Programs,  and  will  be  provided  access 
to  certain  information  submitted  to  EPA 
under  FIFRA  and  the  FFDCA.  Some  of 
this  information  may  have  been  claimed 
to  be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Dynamac  Corp. 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  40  CFR  2.308(i)(2). 
This  transfer  will  enable  Dynamac  Corp. 
to  fulfill  the  obligations  of  the  contract. 
DATES:  Dynamac  Corp.  will  be  given 
access  to  this  information  no  sooner 
than  August  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander,  Program 
Management  and  Support  Division 
(H7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  234,  Crystal  Mall  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5259. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-D2-0057,  Dynamac 
Corp.  will  assist  in  the  review  and 
evaluation  of  data  relative  to  the 
chemistry  and  fate  of  pesticides  in  the 
environment.  This  contract  involves  no 
subcontractor. 

The  Office  of  Pesticide  Programs  has 
determined  that  the  contract  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIFRA 
and  that  access  by  Dynamac  Corp.  to 
information  on  all  pesticide  products  is 
necessary  for  the  performance  of  this 
contract.  Some  of  this  information  may 
be  entitled  to  confidential  treatment. 
The  information  has  been  submitted  to 
EPA  under  sections  3,  4, 6,  and  7  of 
FIFRA  and  under  sections  408  and  409 
of  the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.37(h)(3),  the  contract  with 
Dynamac  Corp.,  prohibits  use  of  the 
information  for  any  purpose  not 
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specified  in  the  contract;  fMrohibits 
disclosufe  of  the  infbnnation  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency:  and 
requires  that  each  official  and  employee 
of  the  contractor  sign  an  agreement  to 
protect  the  information  from 
unauthorized  release  and  to  handle  it  in 
accordance  with  the  FIFRA  Information 
Security  Manual.  In  addition.  Dynamac 
Corp.  is  required  to  submit  for  EPA 
approval  a  security  plan  under  which 
any  CBl  will  be  secured  and  protected 
against  unauthorized  release  or 
compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisHed. 

Records  of  information  provided  to 
this  contractor  will  be  maintained  by 
the  Project  Officer  for  this  contract  in 
the  EPA  Office  of  Pesticide  Programs. 

All  information  supplied  to  Dynamac 
Corp.  by  EPA  for  use  in  connection  with 
this  contract  will  be  returned  to  EPA 
when  Dynamac  Corp.  has  completed  its 
work. 

Dated:  August  16. 1993. 

Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc.  93-20604  Filed  8-24-93;  8.45  am| 
BILUNQ  CODE  6S6O-50-F 


[OPP-100129:  FRL-4640-6] 

Versar  Inc.  and  Paladin  Associates 
Inc.;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Versar  Inc.  and 
its  subcontractor  Paladin  Associates  Inc. 
have  been  awarded  a  contract  to 
perform  work  for  the  EPA  Office  of 
Pesticide  Programs,  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  This  information  will  be 
transferred  to  Versar  Inc.  and  Paladin 
Associates  Inc.  consistent  with  the 
requirements  of  40  CFR  2.307(h)(3)  and 
40  CFR  2.308(i)(2).  This  transfer  will 
enable  Versar  Inc.  and  Paladin 
Associates  Inc.  to  fulfill  the  obligations 
of  the  contract 


DATES:  Versar  Inc.  and  Paladin 
Associates  Inc.  will  be  given  access  to 
this  information  no  sooner  than  August 
30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander.  Program 
Management  and  Support  Divisiim 
(H7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  IXI 20460. 

Office  location  and  telephone  number 
Rm.  234,  Crystal  Mall  2, 1921  Jefferson 
Davis  Hi^way.  Arlington.  VA.  (703) 
305-5259. 

SUPPLEMENTARY  MFORMATION:  Under 
Contract  No.  68-03-0013,  Work 
Assignment  003,  Versar  Inc.  and  Paladin 
Assr^ates  Inc.  shall  support  OPP  efforts 
by  assisting  in  the  preparation  of 
reviews  of  pesticide  field  exposure 
studies  for  planned  program  activities, 
special  reviews,  reregistration  activities, 
and  related  technical  support.  Versar 
Inc.  and  Paladin  Associates  Inc.  will 
also  assist  in  the  development  and 
implementation  of  the  Pesticide 
Handlers  Exposure  Dat^mse. 

The  Office  of  Pesticide  Programs  has 
determined  that  the  contract  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIFRA 
and  that  access  by  Versar  Inc.  and 
Paladin  Associates  Inc.  to  information 
on  all  pesticide  products  is  necessary 
for  the  performance  of  this  contract. 
Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4, 6.  and  7  of  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.37(h)(3).  the  contract  with 
Versar  Inc.  and  Paladin  Associates  Inc., 
prohibits  use  of  the  information  for  any 
purpose  not  specified  in  the  contract: 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  firom  the  Agency: 
and  requires  that  each  official  and 
employee  of  the  contractor  si^  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition,  Versar  Inc.  and  Paladin 
Associates  Inc.  are  required  to  submit 
for  EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secur^  and 
protected  against  imauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Work  Assignment 
Manager  for  this  contract  in  the  EPA 
Office  of  Pesticide  Pn^rams.  All 


information  supplied  to  Versar  Inc.  and 
Paladin  Associates  Inc.  by  EPA  for  use 
in  connection  with  this  contract  will  be 
returned  to  EPA  when  Versar  Inc.  and 
Paladin  Associates  Inc.  have  completed 
its  work. 

Dated:  August  16, 1993. 

Douglas  D.  CaBspt, 

Director,  Office  of  Pesticide  Programs. 

IFR  Doc  93-20605  Filed  8-24-93:  8:45  am) 
eajJNG  CODE  6560-60-F 

[OPP-100131:  FRL-4640-89 

Versar  Inc.;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  Versar  Inc.  has 
been  awarded  a  contract  to  perform 
work  fcH-  the  EPA  Office  of  Water,  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Versar  Inc. 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  40  CFR  2.308(iH2). 
This  transfer  will  enable  Versar  Inc.  to 
fulfill  the  obligations  of  the  contract. 
DATES:  Versar  Inc.  will  be  given  access 
to  this  information  no  sooner  than 
August  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander.  Program 
Management  and  Support  Division 
(H7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washingtoh,  DC  20460. 
Ofiice  locatimi  and  telephone  number. 
Rm.  234.  Crystal  Mall  2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA.  (7031 
305-5259. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  Number  68-D3-0013,  delivery 
Order  001.  Versar  Inc.  shall  assist  the 
Office  of  Water  to  prepare 
environmental  exposure  and  risk 
assessments  in  support  of  the 
development  of  effluent  guideline 
regulations  and  other  similar  regulatory 
actions  necessary  to  preserve  and 
protect  human  and  aquatic  life  from 
adverse  exposure  and  risks.  The  Office 
of  Water  effort  is  categorized  on  an 
industry-by-industiy  basis;  pesticide 
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manufacturers,  formulators,  and  speciHc 
data  concerning  the  manufacturing 
processes  for  various  pesticides  are 
required  in  this  eHort. 

The  Office  of  Pesticide  Programs  and 
the  Office  of  Water  have  determined 
that  the  contract  herein  described 
involves  work  that  is  being  conducted 
in  connection  with  FIFRA  and  that 
access  by  Versar  Inc.  to  information  on 
all  pesticide  products  is  necessary  for 
the  performance  of  this  contract.  Some 
of  this  information  may  be  entitled  to 
confidential  treatment.  The  information 
has  been  submitted  to  EPA  under 
sections  3.  4, 6,  and  7  of  FIFRA  and 
under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.37(h)(3),  the  contract  with 
Versar  Inc.,  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosiue  of  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency;  and 
requires  that  each  official  and  employee 
of  the  contractor  sign  an  agreement  to 
protect  the  information  from 
unauthorized  release  and  to  handle  it  in 
accordance  with  the  FIFRA  Information 
Security  Manual.  In  addition,  Versar 
Inc.  is  required  to  submit  for  EPA 
approval  a  security  plan  under  which 
any  CBI  will  be  secured  and  protected 
against  unauthorized  release  or 
compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Delivery  Order 
Manager  for  this  contract  in  the  EPA 
Office  of  Pesticide  Programs.  All 
information  supplied  to  Versar  Inc.  by 
EPA  for  use  in  connection  with  this 
contract  will  be  returned  to  EPA  when 
Versar  Inc.  have  completed  its  work. 

Dated;  August  16, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Proems. 

(FR  Doc.  93-20606  Filed  8-24-93;  8:45  am) 
BILLING  CODE  K60-tO-f 


[OPP-100130;  FRL-4640-7] 

University  of  Wisconsin — Superior, 
Lake  Superior  Research  Institute; 
Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 


pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  University  of 
Wisconsin  -  Superior,  Lake  Superior 
Research  Institute  (LSRI)  has  been 
awarded  a  contract  to  perform  work  for 
the  EPA  Office  of  Research  and 
Development,  and  will  be  provided 
access  to  certain  information  submitted 
to  EPA  under  FIFRA  and  the  FFDCA. 
Some  of  this  information  may  have  been 
claimed  to  be  confidential  business 
information  (CBI)  by  submitters.  This 
information  will  be  transferred  to  LSRI 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  40  CFR  2.308(i)(2). 
This  transfer  will  enable  LSRI  to  fulfill 
the  obligations  of  the  contract. 

DATES:  LSRI  will  be  given  access  to  this 
information  no  sooner  than  August  30, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander,  Program 
Management  and  Support  Division 
(H7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  234,  Crystal  Mall  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5259. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  Number  68-C1-0034,  LSRI 
will  provide  physical,  biological,  and 
chemical  scientific  support  to  the 
Environmental  Reseaixdi  Laboratory, 
Duluth  in  the  review  of  aquatic  toxicity 
data  for  use  in  deriving  water  quality 
criteria.  This  task  invohres  no 
subcontractor. 

The  Office  of  Pesticide  Programs  and 
the  Office  of  Research  and  Development 
have  determined  that  the  contract 
herein  described  involves  work  that  is 
being  conducted  in  connection  with 
FIFRA  and  that  access  by  LSRI  to 
information  on  all  pesticide  products  is 
necessary  for  the  performance  of  this 
contract.  Some  of  this  information  may 
be  entitled  to  confidential  treatment. 

The  information  has  been  submitted  to 
EPA  imder  sections  3,  4, 6,  and  7  of 
FIFRA  and  under  sections  408  and  409 
of  the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.37(h)(3),  the  contract  with 
LSRI.  prohibits  use  of  the  information 
for  any  purpose  not  specified  in  the 
contract;  prohibits  disclosure  of  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from  the 
Agency;  and  requires  that  each  official 
and  employee  of  the  contractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 


Information  Security  Manual.  In 
addition,  LSRI  is  required  to  submit  for 
EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  the  EPA  Office  of 
Pesticide  Programs.  All  information 
supplied  to  LSRI  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  LSRI  has 
completed  its  work. 

Dated:  August  16, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  93-20607  Filed  8-24-93;  8:45  am) 
BILLING  CODE  6S60-S0-F 


IOPP-100128;  FRL-4640-8] 

IGF  Inc.  and  Clement  International 
Corp.;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  ICF  Inc.  and  its 
affiliate  Clement  International  Corp. 
have  been  awarded  a  contract  to 
perform  work  for  the  EPA  Office  of 
Pollution  Prevention  and  Toxics,  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  ICF  Inc.  consistent 
with  the  requirements  of  40  CFR 
2.307(h)(3)  and  40  CFR  2.308(i)(2).  This 
transfer  will  enable  ICF  Inc.  and 
Clement  International  Corp.  to  fulfill  the 
obligations  of  the  contract. 

DATES:  ICF  Inc.  and  Clement 
International  Corp.  will  be  given  access 
to  this  information  no  sooner  than 
August  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander,  Program 
Management  and  Support  Division 
(H7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
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Rm.  234,  Crystal  Mall  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5259. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-D2-0064,  work 
assignment  No.  118,  ICF  Inc.  and 
Clement  International  Corp.  will  assist 
in  the  production  of  toxicity  profiles  for 
a  list  of  pesticide  active  ingr^ients  to 
determine  whether  these  ingredients 
meet  the  criteria  for  inclusion  on  the 
Toxic  Release  Inventory  (TRI)  reporting 
list.  This  contract  involves  no 
subcontractor. 

The  Office  of  Pesticide  Programs  and 
the  Office  of  Pollution  Prevention  and 
Toxics  have  determined  that  the 
contract  herein  described  involves  work 
that  is  being  conducted  in  connection 
with  FIFRA  and  that  access  by  ICF  Inc. 
and  Clement  International  Corp.  to 
information  on  all  pesticide  piquets  is 
necessary  for  the  performance  of  this 
contract.  Some  of  this  information  may 
be  entitled  to  coohdential  treatment. 

The  information  has  been  submitted  to 
EPA  under  sections  3, 4, 6,  and  7  of 
FIFRA  and  under  sections  408  and  409 
of  the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.37(h)(3),  the  contract  with 
ICF  Inc.  and  Clement  International 
Corp.,  prohibits  use  of  the  information 
for  any  purpose  not  specified  in  the 
contract:  prohibits  disclosure  of  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from  the 
Agency;  and  requires  that  each  official 
and  employee  of  the  contractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition,  ICF  Inc.  and  Clement 
International  Corp.  are  required  to 
submit  for  EPA  approval  a  security  plan 
under  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  these  contractors 
until  the  above  requirements  have  been 
fully  satisfied. 

Records  of  information  provided  to 
these  contractors  will  be  maintained  by 
the  Project  Officer  for  this  contract  in 
the  EPA  Office  of  Pollution  Prevention 
and  Toxics.  All  information  supplied  to 
ICF  Inc.  and  Clement  International 
Corp.  by  EPA  for  use  in  connection  with 
this  contract  will  be  returned  to  EPA 
when  ICF  Inc.  and  Clement 
International  Corp.  have  completed  its 
work. 

Dated:  August  16, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

IFR  Doc.  93-20608  Filed  8-24-93:  8:45  am) 
BILUNG  CODE  6560-60-F 


[FRL-4698^] 

Clean  Air  Act;  Contractor  Access  to 
Confidential  Business  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  40  CFR 
2.301(h)(2)  EPA  has  determined  that 
VISTA  Computer  Services,  Inc.  requires 
access,  on  a  need-to-know  basis,  to  CBI 
materials  submitted  to  EPA  under  title 
II,  section  208,  of  the  Clean  Air  Act 
(CAA).  This  access  is  necessary  to  this 
contractor’s  performance  imder  EPA 
contract  number  68-W 3-0030. 

DATES:  The  transfer  of  such  data  to  this 
EPA  contractor  will  occur  no  sooner 
than  August  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  D.  Tyree,  Project  Manager/ 
Freedom  of  Information  Act  Officer, 
Certification  Division,  Ann  Arbor,  MI, 
48105,  telephone  (313)  668-4310. 
SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Clean  Air  Act  (CAA)  requires  that 
manufacturers  of  light-duty  vehicles, 
light-duty  truck,  heavy-duty  engines, 
and  motorcycles  meet  applicable 
exhaust  emission  standards.  Section  208 
of  the  CAA  requires  these  manufacturers 
•  to  provide  “*  *  *  such  information  as 
the  Administrator  may  reasonably 
require  *  *  Because  this 
information  is  collected  under  section 
208  of  the  Act.  EPA  possesses  the 
authority  to  disclose  said  information  to 
its  authorized  representatives.  EPA 
provides  a  recommended  application 
format  identifying  the  information 
needed  to  support  their  assertions  their 
vehicles/engines  comply  with  the 
applicable  emission  standards.  Each 
manufacturer  is  required  to  submit  an 
application  for  certification  for  a 
certificate  of  conformity  to  the 
applicable  regulations.  These  data 
include  vehicle  descriptions,  engine/ 
vehicle  descriptions,  emission  control 
system  descriptions  and  calibrations, 
and  sales  information.  Under  contract 
No.  68-W3-0030.  VISTA  Computer 
Services,  Inc.,  will  provide  computer 
data  entry  and  computer  application 
operational  services  for  the  Certification 
Division  to  process  the  data  submitted 
by  the  manufacturers  to  support  their 
respective  exhaust  emission  and  fuel 
economy  programs.  This  contractor’s 
responsibility  is  to  maintain  the 
integrity  of  the  transfer  of  these  data.  In' 
order  to  perform  this  function  the 
contractor  may,  on  a  need-to-know 
basis,  have  access  to  these  data.  The 
contractor’s  address  is:  VISTA 
Computer  Services,  Inc.,  4350  Fair 
Lakes  Court,  Fairfax.  Virginia  22033. 


This  contract  will  prohibit  the  use  of 
the  information  for  any  purpose  not 
specified  in  the  contract;  will  prohibit 
the  disclosure,  in  any  form,  to  a  third 
party;  and  will  require  that  each  official 
and  employee  of  the  contractor  with 
access  to  the  confidential  information 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
or  access. 

Dated:  August  18, 1993. 

Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc  93-20596  Filed  8-24-93;  8:45  ami 
BILUNQ  CODE  •5W-50-P 

[FRL-4697-41 

Arkansas;  Adequacy  Determination  of 
State  Municipal  Solid  Waste  Permit 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of  state  of 
Arkansas  for  full  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  “permit”  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
'Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The , 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
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State/Tribe  permit  programs  provide  for 
interaction  Itotween  the  StateiTribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  Federal 
landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

Arkansas  applied  for  a  determination 
of  adequacy  under  section  4005  of 
ROIA.  EPA  has  reviewed  Arkansas’ 
MSWLF  application  and  made  a 
tentative  determination  that  all  portions 
of  Arkansas’  MSWLF  permit  program 
are  adequate  to  assure  compliance  with 
the  revised  MSWLF  Criteria.  Arkansas’ 
application  for  program  adequacy 
determination  is  available  for  public 
review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe’s  MSWLF  program,  the  Region  has 
scheduled  a  public  hearing  on  this 
determination  and  will  hold  the  hearing 
if  a  sufficient  niunber  of  people  express 
interest  in  participating  in  the  hearing 
by  writing  the  Re^on  or  calling  the 
contact  given  below  within  30  days  of 
the  date  of  publication  of  this  notice.  If 
a  public  hearing  is  held,  it  will  take 
place  on  the  date  given  below  in  the 
“OATES”  section.  *rhe  Region  will  notify 
all  persons  who  submit  comments  on 
this  notice  if  it  decides  to  hold  the 
hearing.  In  addition,  anyone  who 
wishes  to  learn  whether  the  hearing  will 
be  held  may  call  the  person  listed  in  the 
“CONTACTS”  section  telow. 

DATES:  All  comments  on  Arkansas’ 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  September  24, 1993.  If  a 
public  hearing  is  held,  it  will  be 
scheduled  for  October  12, 1994  in  Little 
Rock,  Arkansas.  State  of  Arkansas 
officials  will  participate  in  the  hearing, 
if  held  by  EPA. 

ADDRESSES:  Copies  of  State  of  Arkansas’ 
application  for  adequacy  determination 
are  available  during  normal  business 
hours  for  inspection  and  copying  at  the 
following  addresses:  Arkansas 
Department  of  Pollution  Control  and 
Ecology,  8001  National  Drive,  Little 
Rock.  Arkansas,  Laura  Mack,  501-570- 
2859;  U.S.  EPA  Region  6  Library,  1445 
Ross  Avenue,  Dallas,  Texas,  Ed  Curran. 
214-655-6723.  Written  comments 
should  be  sent  to  U.S.  EPA  Region  6, 


Becky  Weber  (6H-H),  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Curran,  U.S.  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
214-655-6723. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9. 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  “adequate”  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA’s  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  aud  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an  adequate 
program  based  on  the  interpretation 
outlined  above.  EPA  plans  to  provide 
more  specific  criteria  for  this  evaluation 
when  it  proposes  the  State/Tribal 
Implementation  Rule.  EPA  expects 
States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 


B.  State  of  Arkansas 

On  June  30, 1993,  Arkansas  submitted 
an  application  for  adequacy 
determination.  EPA  has  reviewed 
Arkansas’  application  and  has 
tentatively  determined  that  all  portions 
of  Arkansas’  subtitle  D  program  will 
ensure  compliance  with  the  revised 
Federal  Criteria. 

On  Jime  4, 1993,  the  Arkansas 
Pollution  Control  and  Ecology 
Commission  passed  a  rule  adopting  40 
CFR  part  258  by  reference  (as  it  was 
published  on  October  9, 1991,  at  56  FR 
50978)  and  incorporated  it  as  an 
amendment  to  Chapter  4,  Regulation  22 
of  the  Arkansas  Solid  Waste 
Management  Code. 

By  adopting  by  reference  40  CFR  part 
258,  as  promulgated  on  October  9, 1991, 
Arkansas’  regulations  provide  for 
certain  exemptions  for  owners  and 
operators  of  small  conununity  landfills 
in  arid  and  remote  areas  (40  CFR  part 
258.1(0(1)1.  On  May  7, 1993,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  Coxirt  {Natural 
Resources  Defense  Council  v.  EPA) 
directed  EPA  to  eliminate  an  exemption 
from  ground  water  monitoring  for  small 
landfills  in  arid  and  remote  locations. 
Under  40  CFR  part  258,  this  exemption 
is  available  to  a  landfill  that  is  located 
in  an  area  that  annually  receives  twenty- 
five  inches  or  less  of  precipitation. 

There  are  no  portions  of  Arkansas 
which  receive  twenty-five  inches  or  less 
of  precipitation  annually.  Thus,  there 
are  no  landfills  in  Arkansas  which 
qualify  for  the  small  arid  landfill 
exemption  under  40  CFR  part  258(f)(1). 

The  public  may  submit  written 
comments  on  EPA’s  tentative 
determination  imtil  September  24, 1993. 
Copies  of  Arkansas’  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
“ADDRESSES”  section  of  this  notice.  If 
there  is  sufficient  public  interest,  the 
Agency  will  hold  a  public  hearing  on  its 
tentative  determination  on  October  12, 
1993  at  10  a.m.  at  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology  in  Little  Rock,  Arkansas. 
Comments  can  be  submitted  as 
transcribed  from  the  discussion  of  the 
hearing  or  in  writing  at  the  time  of  the 
hearing. 

EPA  will  consider  all  public 
comments  oil  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Arkansas’  program. 
EPA’s  final  determination  notice  will 
include  a  summary  of  the  reasons  for 
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the  Hnal  determination  and  a  response 
to  all  major  comments. 

Arkansas’  solid  waste  program  is  not 
enforceable  on  Indian  lands. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9. 1991). 

COMPLIANCE  WITH  EXECUTIVE  ORDER  12291: 
The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

CERTIFICATION  UNDER  THE  REGULATORY 
FLEXIBILITY  ACT:  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  approval  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C.  6946. 

Dated:  August  18, 1993. 

W.B.  Hathaway, 

Acting  Regional  Administrator 

IFR  Doc.  93-20598  Filed  8-24-93;  8:45  am] 

BILLING  CODE  6560-5(M> 


(FRL  4698-1] 

Texas;  Partial  Program  Adequacy 
Determination  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of  Texas 
for  partial  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWIJ  Criteria  (40  CFR  part  258). 


RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  “permit”  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 

Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
for  interaction  between  the  State/Tribe 
and  the  MSWLF  owner/operator 
regarding  site-specific  permit 
conditions.  Only  those  owners/ 
operators  located  in  State/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  part 
258  to  the  extent  the  State/Tribal  permit 
program  allows  such  flexibility.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  Federal  landfill 
criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

Texas  applied  for  a  partial 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  has 
reviewed  Texas’  MSWLF  application 
and  made  a  tentative  determination  of 
adequacy  for  those  portions  of  the  Texas 
MSWLF  permit  program  that  are 
adequate  to  ensure  compliance  with  the 
revised  MSWLF  Criteria.  Texas  plans  to 
revise  the  remainder  of  its  permit 
program  to  ensure  complete  compliance 
with  the  revised  MSWIJ  Criteria  and 
gain  full  program  approval.  Texas’ 
application  for  partial  program 
adequacy  determination  is  available  for 
public  review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe’s  MSWLF  program,  the  Region  has 
scheduled  a  public  hearing  on  this 
determination  and  will  hold  the  hearing 
if  a  sufficient  number  of  people  express 
interest  in  participating  in  the  hearing 
by  writing  the  Region  or  calling  the 
contact  given  below  within  30  days  of 
the  date  of  publication  of  this  notice.  If 
a  public  hearing  is  held,  it  will  take 
place  on  the  date  given  below  in  the 


“DATES”  section.  The  Region  will  notify 
all  persons  who  submit  comments  on 
this  notice  if  it  decides  to  hold  the 
hearing.  In  addition,  anyone  who 
wishes  to  learn  whether  the  hearing  will 
be  held  may  call  the  person  listed  in  the 
“CONTACTS”  section  ^low. 

DATES:  All  comments  on  Texas’ 
application  for  a  partial  determination 
of  adequacy  must  be  received  by  the  - 
close  of  business  on  September  24, 

1993.  If  a  public  hearing  is  held,  it  will 
be  scheduled  for  October  12, 1993  at  the 
Texas  Water  Commission  (TWC)  offices, 
in  Austin,  Texas.  TWC  officials  will 
participate  in  the  hearing,  if  held  by 
EPA. 

ADDRESSES:  Copies  of  Texas’  application 
for  adequacy  determination  are 
available  during  normal  business  hours 
for  inspection  and  copying  at  the 
following  addresses:  Texas  Water 
Commission,  1700  North  Congress 
Avenue,  Austin,  Texas,  Attn:  Nancy 
Frank-Overesch,  Manager,  Ground- 
Water  Protection  Section,  Municipal 
Solid  Waste  Division,  512-908-6722; 
U.S.  EPA  Region  6  Library,  1445  Ross 
Avenue,  Dallas,  Texas,  Attn:  Andy 
Tayrien,  214-655-8546.  Written 
comments  should  be  sent  to  U.S.  EPA 
Region  6,  Attn:  Becky  Weber  (6H-H), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Tayrien,  Environmental  Engineer, 
(6H-HW),  U.S.  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
214-655-8546. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
'  comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  propose  in  STIR  that 
it  will  allow  partial  approvals  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
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compliance  with  40  CFR  part  258;  (2) 
changes  to  a  limited  narrow  part(s)  of 
the  State/Tribal  permit  program  are 
needed  to  meet  these  requirements;  and, 
(3)  provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  a  clearly 
identifiable  and  separable  subset  of  40 
CFR  part  258.  These  requirements,  if 
promulgated,  will  address  the  potential 
problems  posed  by  the  dual  State/Tribal 
and  Federal  Programs  that  will  come 
into  effect  on  October  9, 1993,  in  those 
States/Tribes  that  only  have  parietal 
approvals  of  their  MSWLF  programs.  On 
that  date,  federal  rules  covering  any 
portion  of  a  State/Tribe’s  program  that 
has  not  received  EPA  approval  will 
become  enforceable.  Owners  and 
operators  of  MSWLFs  subject  to  such 
dual  programs  must  be  able  to 
understand  which  requirements  apply 
and  comply  with  them.  In  addition,  the 
pieces  of  the  Federal  program  that  are  in 
effect  must  mesh  well  enough  with  the 
approved  portions  of  the  State/Tribal 
program  to  leave  no  significant  gaps  in 
regulatory  control  of  MSWLF’s.  Partial 
approval  would  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 

As  a  result,  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  Criteria’s  flexibility  for  those 
portions  of  the  program  which  have 
been  approved. 

As  provided  in  the  October  9, 1991, 
municipal  landffll  rule,  EPA’s  national 
subtitle  D  standards  will  take  effect  on 
October  9, 1993,  in  any  State/Tribe  that 
lacks  an  approved  program. 
Consequently,  any  remaining  portions 
of  the  Federal  Criteria  which  are  not 
included  in  an  approved  State/Tribal 
program  by  October  9, 1993,  would 
apply  directly  to  the  owner/operator. 

EPA  intenos  to  approve  portions  of 
State/Tribal  MSWIJ  permit  programs 
prior  to  the  promulgation  of  STIR.  EPA 
interprets  the  requirements  for  States  or 
Trib^  to  develop  “adequate”  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA’s  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 


Finally,  EPA  believes  that  the  State/ 

Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  speciffc 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  R^ions  will  determine  whether 
a  State/Tribe  has  submitted  an 
“Adequate”  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

EPA  also  is  requesting  States/Tribes 
seeking  partial  program  approval  to 
provide  a  schedule  for  the  submittal  of 
all  remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submission 
of  a  schedule  mandatory  in  STIR. 

B.  State  of  Texas 

On  August  4. 1993,  Texas  submitted 
an  application  for  adequacy 
determination.  EPA  has  reviewed  Texas’ 
application  and  has  tentatively 
determined  that  all  portions  of  Texas’ 
subtitle  D  program  will  ensure 
compliance  with  the  revised  Federal 
Criteria,  except  for  those  listed  in  the 
following  naragraphs. 

Not  all  States/Tribes  will  have 
existing  permit  programs  through  which 
they  can  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  State/ 
Tribe  firom  submitting  its  application 
until  it  could  ensure  compliance  with 
the  entirety  of  40  CFR  part  258,  many 
States/Tribes  would  need  to  postpone 
obtaining  approval  of  their  permit 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribal  permit 
program  while  the  State/Tribe  revises  its 
statutes  or  regulations  could  impose  a 
substantial  burden  on  owners  and 
operators  of  landfills  because  the  State/ 
Tribe  would  be  unable  to  exercise  the 
flexibility  available  to  States/Tribes 
with  permit  programs  which  have  been 
approved  as  adequate. 

On  May  7, 1993,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  Court  (Natural  Resources 
Defense  Council  v.  EPA)  directed  EPA 
to  eliminate  an  exemption  from  ground 
water  monitoring  for  small  landfills  in 
arid  and  remote  locations  (40  CFR 
258(0(1)1-  Texas  adopted  changes  to  its 
Municipal  Solid  Waste  Regulations  to 
incorporate  the  40  CFR  part  258 
standards  in  a  final  rule  published  on 
June  18, 1993,  (effective  October  9, 


1993).  As  adopted,  Texas  rules  currently 
provide  for  exempting  certain  small 
landfills  in  arid  and  remote  regions  from 
ground  water  monitoring  r^uirements. 

To  ensure  compliance  witn  all  of  the 
revised  Fedei^l  Criteria,  Texas  must 
revise  one  aspect  of  its  permit  program 
to  remove  the  aforementioned  ground 
water  monitoring  exemption.  To  allow 
Texas  to  begin  exercising  some  of  the 
flexib^ility  allowed  in  States/Tribes  with 
adequate  permit  programs,  EPA  is 
proposing  to  approve  all  other  aspects  of 
the  Texas  program.  EPA  has  reviewed 
Texas’  proposal  and  believes  it  is 
reasonable  because  Texas  has  stated  that 
they  “intend  to  modify  our  rules  to 
reflect  the  court’s  decision,  as  adopted 
by  EPA  in  a  final  rule,”  in  a  letter  to 
EPA,  dated  August  4, 1993. 

Therefore,  EPA  has  tentatively 
determined  that  Texas’  application  is 
consistent  with  the  Federal  Criteria, 

(with  the  exception  of  the  exemption 
provided  under  40  CFR  258(f)(1),  which 
has  been  vacated  by  the  U.S  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  Court,  and  will  make  a  final 
determination  of  partial  adequacy 
following  the  public  comment  period 
and  public  hearing,  if  held. 

The  public  may  submit  written 
comments  on  EPA’s  tentative 
determination  until  September  24, 1993. 
Copies  of  Texas’ application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
“ADDRESSES”  section  of  this  notice.  If 
there  is  sufficient  public  interest,  the 
Agency  will  hold  a  public  hearing  on  its 
tentative  determination  on  October  12, 
1993  at  10  a.m.  at  the  Texas  Water 
Commission  in  Austin,  Texas. 

Comments  can  be  submitted  as 
transcribed  from  the  discussion  of  the 
hearing  or  in  writing  at  the  time  of  the 
hearing. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  the  public  hearing,  if 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Texas’  program.  EPA’s 
final  determination  notice  will  include 
a  summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

Texas’  MSW'LF  permitting  program 
can  not  be  enforced  on  Indian  Lands. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  bSe  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
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provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

COMPUANCE  WITH  EXECUTIVE  ORDER  12291: 
The  Office  of  Management  and  Budget 
has  exempted  this  rule  firom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

CERTIFICATION  UNDER  THE  REGULATORY 
FLEXIBILITY  ACT;  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  approval  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  August  18, 1993. 

W.B.  Hathaway, 

Acting  Regional  Administrator. 

(FR  Doc  93-20599  Filed  8-24-93;  8:45  am] 
BMJJNO  coot  ssao  80  P 


[OPP-34046;  FRL  4636-7] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIF^^),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  November  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (H7502C), 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  ^  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlingttm,  VA  22202, 
(703)  305-5761. 

SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  To  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  four  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  num^r,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
November  23, 1993  to  discuss 
withdrawal  of  the  applications  for 
amendment.  This  90-day  period  will 
also  permit  interested  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency  approval  of  die  deletion. 


Table  1.  —  Registrations  wrm  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations 


EPA  Reg  No. 

Product  Name 

Delete  From  Label 

000279-01254 

Ethion  4  Mtscibie  Insecticide/Miticide 

Ornamentals  (out  of  doors),  home  grounds 

003126-00320 

Bayleton  50%  Wettable  Powder 

Barley,  grasses  grown  for  seed 

003125-00340 

Bayleton  50%  Wettable  Powder  in  Water  Soluble  Packets 

Barley,  grasses  grown  for  seed 

066222-00013 

Trifluralin  4-EC 

Mint 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com¬ 
pany  No. 

Company  Name  and  Address 

000279 

003125 

066222 

FMC  Corporation,  1735  Market  Street,  Philadelphia.  PA  19103. 

Miles  Inc.,  P.O.  Box  4913, 8400  Hawthorn  Road,  Kansas  City,  MO  64120. 

Mcikhteshtm-Agan  of  North  America  Inc.,  551  Fifth  Ave.,  Suite  1100,  New  York,  NY  10176. 

. 

III.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 


Dated:  August  6, 1993. 

Daniel  M.  Barolo, 

Acting  Director ,  Office  of  Pesticide  Programs. 
(FR  Doc.  93-20202  Filed  8-24-93;  8:45  ami 

BILUNQ  CODE  CS60-S0-F 


[OPP-34044;  FRL  4636-2] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
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Fungicide,  and  Rodentidde  Act 
(FIF^),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
elective  on  November  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (H7S02C). 
Environment^  Protection  Agency.  401 
M  Street,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  niunber:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 


Davis  Highway.  Arlington,  VA  22202, 
(703)  305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 


II.  Intent  To  Delete  Uses 

This  notice  emnounces  receipt  by  the 
Agency  of  applications  horn  registrants 
to  delete  uses  in  the  16  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
November  23, 1993  to  discuss 
withdrawal  of  the  applications  for 
amendment.  This  90-day  period  will 
also  permit  interested  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency  approval  of  the  deletion. 


Table  1 .  —  Registrations  with  requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations 


EPA  Registration  No. 

Product  Name 

Delete  from  Label 

000802-00106 

Miller’s  Malathlon  25W 

Apples,  peaches,  cherries,  apricots,  grapefruit,  lertKxrs,  Umes,  oranges,  tan¬ 
gerines,  tangeloes,  kumquats,  pineapples,  niango,  passion  fruit,  guava, 
blueberries,  greipes,  walnuts,  macadamia  nuts,  tomatoes,  broccoli,  turnips, 
brussel  sprouts,  cabbage,  kale,  mustard,  eggplant  peppers,  potatoes,  on- 
ions  (green,  spring,  bulb),  lettuce  (leaf),  lettuce  (head) 

000802-00115 

Miller's  Malathlon  5D 

Alfalfa,  clover,  asparagus,  beans,  cantaloupe,  cucumber,  squash,  melon, 
pumipkin,  cauliflower,  cabbage,  broccoli,  brussel  sprouts,  kale,  kohlrabi, 
mustard,  turnips,  endive,  lettuce,  onions,  parsley,  spinach,  peas,  potatotes, 
carrots,  radish,  parsnips,  horseradish,  tomatoes,  blueberries,  strawberries, 
filberts,  walnuts,  stored  field  and  garden  seeds,  stored  grains  (barley,  com, 
grain  sorghum,  oats,  rice,  rye,  wheat 

000802-00123 

LHIy/Miller  Malathlon 

AlrTK>r)ds,  apples,  asparagus,  beet  tops,  carrots,  anise,  watercress,  filberts, 
ntelons  (cataloupe,  casaba,  crenshaw,  honeydew,  horrey  ball,  muskmelon. 
Persian,  watermelon,  hybrids),  pears,  pineap^es,  plums,  prunes,  pumpldns, 
quince,  interior  household  use,  exterior  pet  quarters 

000802-00424 

Miller's  Cythion  50W 

Alfalfa,  apples,  peaches,  cherries,  apricots,  grapefruit,  lemons,  limes,  oranges, 
tangerines,  tangelos,  kumguats,  pineapple,  mango,  passium  fruit,  guava, 
blueberries,  grapes,  walnuts,  macadamia  nuts,  tomatoes,  brocoili,  turnips, 
brussel  sprouts,  cabbage,  kctle,  mustard  eggplant,  peppers,  potatoes,  on¬ 
ions,  lettuce  (leaf  &  head) 

000909-00101 

Cooke  57%  Malathlon  Garden 
Spray 

Almorxte,  apples,  asparagus,  beet  tops,  carrots,  anise,  filberts,  hops,  melons 
(cantaloupe,  casaba,  crenshaw,  honeydew,  honey  ball,  muskmelon,  Per¬ 
sian,  watermelon,  h^rids)  mushrooms,  nectarines,  okra,  pears,  pineapple, 
plums,  pomes,  pumpkins,  quince,  rice,  exterior  pet  quarters ' 

002548-00072 

Max  Kill  Dusta-Cide  6 

Sunflower  seeds,  rice,  sorghum 

009779-00153 

Mal-Methyl  44E 

Soybeans 

034704-00008 

Clean  Crop  Malathlon  Grain  Pro¬ 
tector 

Stored  commodity  treatment  for  rice,  grain  sorghum,  field  &  garden  seeds 

034704-00106 

Clean  Crop  4%  Malathlon  Grain 
Protector 

Stored  commodity  treatment  for  grain  sorghum,  rice,  sunflowers,  peanuts,  al- 
nxmds,  field  and  garden  seeds,  bagged  citrus  pulp 

034704-00109 

Clean  Crop  2%  Malathlon  Grain 
Protector 

Grain  sorhum,  rice,  sunflowers,  peanuts,  almonds,  field  and  garden  seeds, 
bagged  citrus  pulp 

034704-00110 

Clean  Crop  6%  Malathlon  Grain 
Protector 

Grain  sorghum,  almonds,  rice,  sunflowers,  peanuts,  field  and  garden  seeds, 
bagged  citrus  pulp  ' 

034704-00302 

Cythion  50%  Malathlon  E.C. 

Pet  uses  for  dogs  and  cats,  animal  premise  uses  tor  dogs  and  cats 

034704-00721 

Malathlon  5  Dust 

Beans,  broccoli,  brussel  sprouts,  cabbage,  cauliflower,  coUards,  kale,  mustard, 
turnips,  cucumbers,  melons,  pumpkins,  squash,  lettuce,  peas,  peppers,  po¬ 
tatoes,  spinach,  tomatoes,  apples  peaches,  cotton,  pasture,  range  grass, 
grass,  grass  hay,  pecans,  beef  &  dairy  cattle,  beef  &  non-milking  cattle, 
hogs,  p^try  houses,  onions 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration  No. 

Product  Name 

Delete  from  Label 

046515-00019 

Malathkm  50  Insect  Spray  (Super 

K-Gro) 

Apples,  pears,  animal  quarters  (dogs  &  cats),  outbuildings,  chicken  houses, 
stables,  dog  kennels 

051036-00039 

Stored  Grain  Dust  M-1 

Rice,  grain  sorghum,  field  and  garden  seeds 

051036-00103 

Malathion  ULV 

Pears,  safflower,  soybeans,  sugar  beets,  beet  cattle  feed  lots  and  holding 
pens,  tomatoes,  forest  trees 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pestode  Registrations 


Company  Name  and  Address 

000802  Chas.  H.  Ully  Co.,  7737  N.E.  KiUingsworth,  Portland.  OR  97218. 

000909  Cook  Laboratory  Products,  Subsidiary  of  the  Chas.  H.  Lilly  Co.,  7737  N.E.  KiUingsworth,  Portland,  OR  97218. 
002548  Research  Products  Co.,  Division  of  McShares,  Inc.,  P.O.  Box  1460,  Saiir^  KS  674402. 

009779  Rh/erskte/Terra  Corp.,  600  Fourth  St,  Sioux  City,  lA  51101. 

034704  Platte  Chemical  Co.,  Inc.,  do  William  M.  Mahiburg,  P.O.  Box  667,  Greeley,  CO  80632. 

046515  Celex  Corp.,  377  Amelia  St,  Plymouth,  Ml  48170. 

051036  Micro-Flo  Co.,  P.O.  Box  5948,  Lakeland.  FL  33870. 


ni.  Existing  Stocks  Provisions 
The  Agency  has  authorized  registrants' 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

Dated:  August  6, 1993. 

Daniel  M.  Barolo, 

Acting  Director.  Office  of  Pesticide  Programs. 

(FR  Doc.  93-20305  Filed  8-24-93;  8:45  ami 
BILUNQ  CODE  a660-«fr-r 


[OPP-84045;  FRL  4636-6] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Deiete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 


deletions  and  the  deletions  will  become 
effective  on  November  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Offtce  of 
Pesticide  Programs  (H7502C), 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number;  Room 
216,  Crystal  Mall  No.  2, 1921  Jefierson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request.  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve,  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  two  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 


the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
November  23, 1993  to  discuss 
withdrawal  of  the  applications  for 
amendment.  This  90-day  period  will 
also  permit  interested  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency  approval  of  the  deletion. 

Table  1.  Registrations  with 
Requests  for  Amendments  to 
Delete  Uses  in  Certain  Pesticide 
Registrations 


EPA  Reg  No. 

Product 

Name 

Delete  From 
Label 

009779-00295 

Simaz- 

ine 

90DF 

Asparagus,  ar¬ 
tichokes, 
sugarcane, 
non-crop 
land  uses 

009779-00296 

Simaz- 

ine 

4L 

Asparagus,  ar¬ 
tichokes, 
sugarcarre, 
nort-crop 
land  uses 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 
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Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com¬ 
pany  No. 

Company  Name  and  Address 

009779 

RiverskJe/Terra  Corporation,  600  Fourth  Street,  P.O.  Box  6000,  Sioux  City,  lA  51 102.  , 

III.  Existing  Stocks  Provisions 
The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

Dated:  August  6, 1993. 

Daniel  M.  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  93-20203  Filed  8-24-93;  8:45  am) 
BILUNG  COD6  6560-6&-F 


[OPP-66181;  FRL  4636-8] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
November  23. 1993.  orders  will  be 
issued  cancelling  all  of  these 
registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  OfHce  of 
Pesticide  Programs  (H7502C), 
Environmental  Protection  Agency.  401 
M  Street  SW.  Washington.  I)C  20460. 
Ofhce  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
220.  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703)  305-5761. 


SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

II.  Intent  To  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  28 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation 


- T 

Registration  No. 

Product  Name 

Chemical  Name 

000464-00356 

Sirlene  Feed  Grade  Propylene  Glycol 

1.2-Propanediol 

000572-00214 

Rockland  Lawn  Fungicide  with  Dyrene 

2,4-Dichloro-6-(o-chloroanilino)-s-triazine 

000572-00250 

001812-00275 

Rockland  Professional  Lawn  Disease  Control 

Du-Ter  Fungicide  WettaWe  Powder  In  Watef  Solu¬ 
ble  Bags 

2,4-Dichloro-6-(cH:hloroanilino)-s-triazine 

Triphenyltin  hydroxide 

001812-00276 

Du-Ter  Fungicide  Wettable  Powder 

Triphenyltin  hydroxide 

001812-00277 

Du-Ter  Flowerble-30 

Triphenyltin  hydroxide 

001839-00002 

Onyxide  75% 

Alkenyl'dimethyl  ethyl  ammonium  bromide  *(90%  Cik’,  10%  els’) 

002935  CA-82-0062 

Red-Top  Malathion  25  Spray  Powder 

0,0-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 

002935  WA-78-0015 

Malathion  8  Spray 

0,0-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 
Xylene  range  aromatic  solvent 

002935  WA-80-0045 

Wilbur-Ellis  Malathion  8  Spray 

O.O-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 

003234-00045 

Pax  Fungicide,  Insecticide  Fertilizer 

1  -Napthyl-N-methytcaftamate 

2.4-Dichloro-6-(ochloroanilino)-s-tria2ine 

004704-00003 

Magic  Circle  Deer  Repellent 

Bone  oil 

004758-00031 

Pest  Control  Products  Crack  &  Crevice  Spray 

!  O.O-Diethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl) 

phosphorothioate 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  com¬ 
pounds  20% 

Pyrethrins 

004758-00083 

Holiday  Automatic  Cleanout  Fogger 

Aliphatic  petroleum  hydrocarbons 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  com¬ 
pounds  20% 

Pyrethrins 

004758-00086 

Professional  Insect  Bomb  Concenfrated 

1  Aliphatic  petroleum  hydrocarbons 
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Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 

Product  Name 

(Butylcart)ityl)(6-propyipiperonyl)  ether  80%  arxt  related  corr>- 
pounds  20% 

Pyrethrins 

00475&-00087  Holiday  Insect  Bomb  with  Baygon  o-lsopropoxyphenyl  methylcarbamate 

Aliphatic  petroleum  hydrocarbons 

004758-00088  Holiday  Bird  &  Cage  Spray  Aliphatic  petroleum  hydrocarbons 

(Butylcait)ityl)(6-propyipiperony0  ether  80%  and  related  corrv 
pounds  20% 

Pyrethrins 

004758-00092  888  Irrsect  Killer  Butoxypolypropylerie  glycol 

Aliphatic  petroleum  hydrocarbons 

(Butylcarbityl)(&-propylpiperonyl)  ether  80%  and  related  com- 
pounds  20% 

Pyrethrins 

004758-00097  Holiday  Automatic  Bug  Fogger  ^Octyl  bicycloheptene  dicarboximide 

Aliphatic  petroleum  hydrocarbons 

(Butylcart)ityl)(6-propylpiperonyl)  ether  80%  and  related  com¬ 
pounds  20% 

Pyrethrins 

005870-00034  Acidisan  A  Phosphoric  acid 

Dodecylbenzenesulfonic  acid 

3- (alpha-Acetonyibenzyl)-4-hydroxycounarin 

2.4- Dichloro-6-{o-chk)roanilino)-s-triazine 
Glutaraldehyde 

2.4- Dichioro-6-(o^loroanilino)-s-triazine 

2.4- Dichloro-6-(ochloroanilino)-s-triazine 
20,25-Oiazacholesterol  dihydrochloride 

4- Chloro-5-(methylamino)-2-(alpha,alpha,alpha-trifluoro-m-totyl)- 
3(2H)- 

060185  FL-86-0001  |  Cythion  Insecticide  the  Premium  Grade  Malathion  |  0,0-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 

Unless  a  request  is  withdrawn  .by  the  registrant  within  90-days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applic^le  registrant  directly  during  this  90-day  period.  The  following  Table  2.  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 

EPA 
Com¬ 
pany  No. 

000464 
000572 
001812 
001839 
002935 
003234 
004704 
004758 
005870 
005887 
008660 
008991 
009198 


Company  Name  and  Address 

Dow  Chemical  Co.,  Reg.  Compiiance/Heatth  &  Environmental,  1803  Building,  Midland,  Ml  48674. 

Rockland  Corp.,  686  Passaic  Ave.,  Box  809,  West  Caldwell,  NJ  07007. 

Griffin  Corp.,  Box  1847,  Valdosta,  GA  31603. 

Stepan  Co.,  22  W.  Frontage  Rd.,  Northfield,  IL  60093. 

Wilbur  Ellis  Co.,  191  W.  Shaw  Ave.,  Fresno,  CA  93704. 

Pax  Co.,  580  W.  13th  Soum,  Salt  Lake  City,  UT  841 15. 

Ehrlich,  J.C.  Chemical  Co.,  Inc.,  840  William  Lane,  Reading,  PA  19612. 

Pet  Chemicals,  4242  BF  Goodrich  Blvd.,  Box  18993,  Memphis,  TN  38181. 

Texo  Corp.,  2801  Highland  Ave.,  Cincinnati,  OH  45212. 

Wilbur-Ellis  Co.,  Box  9518,  Fresno,  CA  93792. 

The  Andersons,  Box  1 19,  Maumee,  OH  43537. 

Wyeth-Ayerst  Laboratories,  Division  of  American  Home  Products  Corp.,  Box  8299,  Philadelphia,  PA  19101. 
The  Andersons  Lawn  Fertilizer  Division,  DBA/Free  Flow  Fertilizer,  Box  119,  Maumee,  OH  43537. 


005887-00030  Pelletized  Warf  with  Prolin 
008660-00080  Turf  Fungicide 
008991-00011  Sonacide 
009198-00064  Lofts  Lawn  Fungicide 
01 0088-00037  T urf  Fungicide 
011649-00016  Ornitrol 
020954  AZ-91-0015  Solicam  DF  Herbicide 


Chemical  Name 


Registration  No. 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation— Continued 


EPA 

Com- 


Company  Name  and  Address 


pany  No. 


010088 

011649 

020954 

060185 


Athea  Laboratories  lr)c..  Box  23926,  Milwaukee.  Wl  53223. 

Avitrol  Corp..  7644  E.  46th  Street.  Tulsa,  OK  74145. 

Sandoz  Crop  Protection  Corp.,  Zoecon  Research  Institute.  12200  Denton  Dr.  Dallas.  TX  75234. 
Pol(  County  Environmental  Services,  Box  39,  Barton,  FL  33830. 


ni.  Loss  of  Active  Ingredients 

Unless  these  requests  for  cancellation 
are  withdrawn,  three  pesticide  active 
ingredients  will  no  longer  appear  in  any 


registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
these  active  ingredients  for  pesticidal 
use  are  encouraged  to  work  directly 
with  the  registrants  to  explore  the 


possibility  of  their  withdrawing  the 
request  for  cancellation.  These  active 
ingredients  are  listed  in  the  following 
Table  3,  with  the  EPA  Company 
Number  of  their  registrants: 


Table  3.  —  Active  Ingredients  Which  Would  Disappear  as  a  Result  of  Registrants’  Requests 


TO  Cancel 

CAS  No. 

Chemical  Name 

EPA  Compemy  No. 

8001-85-2 

BoneOH 

004704 

Alkenyt*dimethyl  ethyl  ammonium  bromide  *(90%  Cig’,  10%  Ci^*) 

001839 

1249-84-9 

Diazachioesteroi  dihydrochloride 

011649 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  November  23, 1993. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(0(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation  ' 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 

The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency’s  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26, 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 


disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
h^ds  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  tluit  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

Dated:  August  13, 1993. 

Douglas  D.  Gunpt, 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc.  93-20204  Filed  8-24-93;  8:45  am) 
BILUNO  CODE  6S60-50-F 


[OPP-64016;  FRL  4634-11 

Cancellation  of  Pesticides  for  Non* 
Payment  of  1993  Registration 
Maintenance  Fees 

AGENCY:  Environmental  Protection 
Agency  (EPA).  r; 
action:  Notice. 

SUMMARY:  Section  4(i)(5)(A)  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA)  has  requires 
each  registrant  of  a  pesticide  to  pay  an 
annual  maintenance  fee  to  keep  their 
pesticide  registrations  in  effect.  The  fee 
due  on  January  15, 1993,  has  gone 
unpaid  for  about  1,050  registrations. 
Section  4(i)(5)(D)  of  FlFRA'provides  that 
the  Administrator  may  cancel  these 
registrations  by  order  and  without  a 
hearing;  orders  to  cancel  all  but  a  few 
of  them  have  been  issued  within  the 
past  few  days.  The  Agency  is  deferring 
cancellation  for  certain  of  these 
registrations,  however,  to  permit  time 
for  aftected  users  to  explore  alternatives 
to  cancellation  directly  with  the 
registrants. 

DATES:  Reports  of  agreements  to  support 
continued  registration  or  transfer  of  the 
registrations  for.  which  cancellation  is 
being  deferred  must  be  received  by 
November  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
report  agreements  to  support  continued 
registration  of  any  of  the  products  for 
which  cancellation  has  b^n  deferred, 
for  instructions  on  pa)rmRnt  of 
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delinquent  maintenance  fees  for  these 
products,  or  for  further  information  on 
the  maintenance  fee  program  in  general, 
contact  hy  mail:  John  Jamula,  OfHce  of 
Pesticide  Programs  (H7504C), 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  E)C  20460. 
Office  location  and  telephone  number: 
Room  226,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway  South, 

Arlington,  VA  22202,  (703)  305-6426. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  4(i)(5)  of  FIFRA  as  amended, 
requires  that  all  pesticide  registrants  pay 
an  annual  registration  maintenance  fee, 
due  by  January  15  of  each  year,  to  keep 
their  registrations  in  effect.  This 
requirement  applies  to  all  registrations 
granted  under  section  3  as  well  as  those 
granted  under  section  24(c)  to  meet 
special  local  needs.  (Uses  registered 
under  section  24(c)  are  deemed  to  be 
registered  under  section  3  for  all 
purposes  of  FIFRA,  except  as  otherwise 
provided  in  section  24(c)).  Registrations 
for  which  the  fee  is  not  paid  are  subject 
to  cancellation  by  order  and  without  a 
hearing. 

The  1990  Farm  Bill  amended  FIFRA 
to  allow  the  Administrator  to  reduce  or . 
waive  maintenance  fees  for  minor 
agricultural  use  pesticides  when  she 
determines  that  the  fee  would  be  likely 
to  cause  significant  impact  on  the 
availability  of  the  pesticide  for  the  use. 
The  Agency  has  waived  the  fee  for  18 
minor  agricultural  use  registrations  at 
the  request  of  the  registrants.  The 
Agency  has  identified  26  other 
registrations  for  which  the  maintenance 
fee  was  not  paid  and  for  which  no 
waiver  was  requested  that  fall  into  this 
category,  and  is  deferring  cancellation  of 
these  registrations  for  a  period  of  90 
days.  Section  in  contains  a  list  of  these 
registrations  and  their  vulnerable  minor 
uses,  along  with  instructions  for 
preventiim  their  cancellation. 

In  late  December,  1992,  all  registrants 
were  sent  lists  of  their  active 
registrations,  along  with  forms  and 
instructions  for  responding.  They  were 
asked  to  identify  which  of  their 
registrations  they  wished  to  maintain  in 
effect,  and  to  calculate  and  remit  the 
appropriate  maintenance  fees.  Most 
responses  were  received  by  the  statutory 
deadline  of  January  15;  a  supplemental 
notice  was  sent  in  February,  however,  to 
registrants  who  had  not  responded  after 
acknowledging  receipt  of  the  original 
>  notice.  A  notice  of  intent  to  cancel  was 
i  also  sent  in  mid-March  to  registrants 
I  who  still  did  not  respond  and  to 
i  registrants  who  responded,  but  did  not 
f  pay  the  fee  for  all  of  their  registrations. 
Late  payments  of  the  fees  were  accepted 


until  April  15,  when  the  actual  process 
of  cancellation  was  begun. 

Since  mailing  the  notices,  EPA  has 
maintained  a  toll-free  inquiry  number 
through  which  the  questions  of  affected 
registrants  have  been  answered. 

Maintenance  fees  have  been  paid  for 
about  17,400  section  3  registrations,  or 
about  95  percent  of  the  registrations  on 
file  in  De^mber.  Fees  have  been  paid 
for  about  2,500  section  24(c) 
registrations,  or  about  93  percent  of  the 
total  on  file  in  December.  Cancellations 
for  non-payment  of  the  maintenance  fee 
affect  about  850  section  3  registrations 
and  about  200  section  24(c) 
registrations. 

n.  Product  Cancellations  not  Affecting 
Status  of  Active  Ingredient 

Our  analyses  indicate  that  many  of 
these  cancellations  are  unlikely  to  affect 
pesticide  markets  or  users.  For  example, 
more  than  60  percent  of  the  section  3 
registrations  for  which  no  fee  was  paid 
are  no  longer  in  production,  and  their 
disappearance  from  the  market  will 
cause  no  adverse  impact. 

Although  we  do  not  have  comparable 
production  data  for  them,  we  believe 
most  of  the  canceled  24(c)  registrations 
for  special  local  needs  to  be  similarly 
obsolete.  Over  60  percent  of  them  were 
originally  issued  l^fore  1987 — most  for 
a  finite  period  which  has  long  since 
expired.  We  also  know  that  a  large 
proportion  have  been  made  obsolete  by 
subsequent  section  3  registrations  for 
the  same  uses. 

The  remaining  cancellations,  490 
section  3  registrations  and  117  section 
24(c)  registrations  issued  in  the  past  5 
years,  have  been  the  principal  focus  of 
our  further  impact  analyses.  We 
anticipate  two  types  of  impact  for  the 
bulk  of  these  cancellations.  First,  some 
of  these  disappearing  registrations  will 
be  survived  in  the  market  by 
substantially  identical  registrations. 
These  substantially  identical  products 
may  not,  however,  be  readily  available 
wherever  a  disappearing  product  was 
sold,  so  there  may  be  local  or  regional 
disruptions  while  distribution  patterns 
are  adjusted.  We  expect  these 
disruptions  to  be  minor  and  temporary. 

The  cancellation  orders  genermly 
permit  registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the  canceled 
products  until  the  due  date  for  the  next 
annual  registration  maintenance  fee, 
January  15, 1994.  Existing  stocks 
already  in  the  hands  of  dealers  or  users, 
however,  can  generally  be  distributed, 
sold  or  used  legally  imtil  they  are 
exhausted.  Existing  stocks  are  defined 
as  those  stocks  of  a  registered  pesticide 
product  which  are  currently  in  the  U.S. 
and  which  have  been  packaged,  labeled 


and  released  for  shipment  prior  to  the 
effective  date  of  the  action. 

The  exceptions  to  these  general  rules 
are  cases  where  more  stringent 
restrictions  on  sale,  distribution,  or  use 
of  the  products  have  already  been 
imposed,  through  Special  Reviews  or 
other  Agency  actions.  These  general 
provisions  for  disposition  of  stocks 
should  serve  in  most  cases  to  cushion 
the  impact  of  these  cancellations  while 
the  market  adjusts. 

Second,  in  some  cases  unique  non- 
agricultural  uses  will  disappear, 
although  the  active  ingredients  will 
remain  available  for  different  uses  in 
other  products.  When  this  situation 
occurs,  there  may  be  more  serious 
impacts  on  users  of  the  canceled 
products.  Once  again,  existing  stocks  of 
the  canceled  products  already  in 
channels  of  trade  will  be  usable  to 
mitigate  these  impacts  in  the  short  term 
For  the  longer  term  the  mechanisms  of 
section  3  amendments  and  24(c) 
registrations  will  remain  available  to 
obtain  replacement  registrations. 

Neither  of  these  types  of  impact 
leaves  users  without  the  means  to 
replace  lost  registrations;  neither  is 
considered  to  justify  further  deferral  of 
cancellations  for  non-payment  of  the 
maintenance  fee.  Thus  all  these 
registrations  for  which  the  active 
ingredient  will  remain  in  other  products 
have  been  canceled. 

III.  Cancellations  Leading  to 
Disappearance  of  Minor  Agricultural 
Uses 

A  third  type  of  impact  arises  in  cases 
where  unique  agricultural  uses  would 
disappear.  The  1990  Farm  Bill  amended 
FIFRA  to  allow  the  Administrator  to 
reduce  or  waive  maintenance  fees  for 
minor  agricultural  uses  when  she 
determines  that  the  fee  would  be  likely 
to  cause  significant  impact  on  the 
availability  of  the  pesticide  for  the  use. 
The  Agency  waived  the  fee  for  18 
registrations  at  the  request  of  the 
registrants.  The  Agency  has  also 
identified  26  more  registrations  for  , 
minor  agricultural  uses  for  which  the 
maintenance  fee  was  not  paid  and  for 
which  no  waiver  was  requested,  and 
will  defer  cancellation  of  these 
registrations  for  90  days  to  permit 
affected  users  to  explore  alternatives  to 
cancellation.  If  the  Agency  is  notified 
within  90  days  of  this  notice  at  the 
address  given  above  either  (1)  that  the 
registrant  will  continue  to  support  the 
registration,  or  (2)  that  an  agreement  has 
been  reached  to  transfer  the  registration 
to  another  party,  we  will  waive  the  1993 
maintenance  fee  and  retain  the 
registration  in  full  active  status.  It 
should  be  emphasized,  however,  that 


44830 


Federal  Register  /  Vol.  58.  No.  163  /  Wednesday.  August  25.  1993  /  Notices 


any  such  registrations  would  still  be 
subject  to  all  requirements  fur 
reregistration,  including  reregistration 


fees  (except  as  they  may  be  reduced 
through  the  statutory  provisions  lor 
small  businesses  or  low  volume  uses). 


The  26  registrations  containing  a 
disappearing  minor  agricultural  use  are 
grouped  by  active  ingredient  in  the 
following  Table  1. 


Table  1 .  —  Products  Registered  for  a  Disappearing  Minor  Agricultural  Use  which  are  Pending 
Cancellation  for  Non-Payment  of  1993  Registration  Maintenance  Fee 


Chemical  Name 


2.4-D.  dimethylamine  salt . . 

Alkyl*  dimethyl  benzyl  ammonium 
chlonde  •(50%CA,,«.  40%CA„2. 
10%CA,,4. 

Benomyl . 


Registration  No. 


Pro(Ax:l  Name 


Site 


001386-00569 

001606-00007 

000352  CA-82-0120 


Unico  Turf  Treeter  “T* 
Germatrol  1522 


Bilenthnn 


Capsaicin  (in  oleoresin  of  cap¬ 
sicum). 


060182  FL-82-0072 
060182  FL-87-0018 
047319-00001 


Sevana  Bird  RepeHent 


i  Dichondra  (Ground  Cover) 
j  Com,  Field  arxt/or  Forage 


!  Anise  (Flavoring  and  Spice 
Crop) 

!  Dill  (Flavoring  and  Spice  Crop) 

:  Pepper  (Fruiting  Vegetable) 

=  Cardoon 
!  Com 
1  Peas 
I  Chicory 

I  Display  Crops  (not  for  Corv 
=  sumption) 

!  Display  Crops  (not  for  Corr- 
i  sumption) 

I  Small  Fruits 


Cciptan . . . 

050383-00017 

Chlorthal  dimethyl . . 

001159-00165 

011181  CA-86-0043 

Copper  sulfate  . 

002105-00008 

nirhifwos  . . . . 

037347-00002 

Dicloran . . . 

002792-00043 

Dimethylamine  dicamba  . . 

001386-00569 

Fatty  alcohols  (56%  CAno.  42% 

057582  NC-91-0010 

CA,».  1.5%  CA,,i.  0.5%  CA,^). 

Garlic  oil . * 

047319-00001 

Glyphosate.  isopropylamine  salt  .... 

000524-00439 

Wilson  Black  Magic  Rose  euxf  Flower  Dust 


:  Nut  Crops 
I  Nectarine 

i 

I  Cabbage 

I  Carrot  (Root  Crop  Vegetable) 

'  Radish 
;  Beets.  Garden 
;  Com 
^  Sunflower 

I  Phlox 
:  Zinnia 

Twin  Light  Professional  Dacthal  Crabgrass  |  Hemlock 

Preventer  j 

I  Stocks  (Cphimn) 

Chemline  Copper  Sulfate  Crystals  |  Yourrgberry 

I  Cucurbits 
!  Ligustrum 

Turfckfe  D-2  I  Ornamental  Perennial  Grasses 

Kiwi  Lustr  Tm  277  Concentrate  with  Furv  |  Kiwi  Fririt 

gicides  | 

Unico  Turf  Treeter  ‘‘T*  I  Dichondra  (Ground  Cover) 

*  Tobacco  (Field  Crop) 

Sevana  Bird  RepeRent  !  Small  Fruits 

;  Nectarine 

I  Radish 
I  Beets.  Garden 
I  Sunflower 


000524-00439  \  ExpedKe  Onestep  Grass  and  Weed  Heibicide, 


I  Crabapple 
i  Cotoneaster 
I  Fbrsythia 
!  Honeysuckle 
Periwinkle 
Flhododendron 
Rose 

Viburnum  . 
Hedera 
Ash  ■ 
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Table  1.  —  Products  Registered  for  a  Disappearing  ^ANOR  Agricultural  Use  which  are  Pending 
Cancellation  for  Non-Payment  of  1993  Registration  Maintenance  Fee— Continued 


Chemical  Name 

Registration  No. 

Product  Name 

Site 

IBA . 

00061&-00041 

Hormodin  No.  2  Powder 

Dogwood 

Eastern  Hemlock 

Juniper 

Leucothoe 

Hormodin  No.  1  Powder 

Periwinkle 

Ageratum 

000618-00043 

1 

HomrKXlin  No.  3  Powder 

Snapdragon 

Abelia 

Barberry 

Crape  Myrtle 

Crotons 

Deutzia 

Forsythia 

Honeysuckle 

Spirea 

Viburnum 

Elm 

Poplar 

Flowering  Quirx;e 

MCPP,  (fimethylamine  salt . 

001386-00569 

Untco  Turf  Treeter  T” 

Hawthorn 

Ninebark 

Catalpa 

Russian  Otive 

Dichondra  (Ground  Cover) 

Malathion . . 

Max  KiU  Malathion  80  WE 

Cocoa  (Beverage  Crop), 

Mydobutanil _ _ 

Eastern  White  Pine  (Forest) 

Strawberry 

Nicotine  . . . . . 

American  Brand  Nicotine  SuMate 

Eggplant 

008218-00001 

NWazzo  Brand  Animal  Chaser 

Pepper  (Fruiting  Vegetable) 

Spinach 

Ornamental  Broadleaf  Ever- 

American  Brand  Nicotine  Sulfate 

green  Shrubs 

Boxwood 

Oxadiazon . 

060258  CA-09-0015 

Cedar 

Ornamental  Ptar4s  (Herb  & 

Oxyfluorfen  . .  . . 

011181  CA-89-0009 

Woody  Types) 

Sweet  Pea 

o-Phenylphenol . . . . 

002792-00043 

Kiwi  Lustr  TM  277  Concentrate  with  Fun- 

Kiwi  Fruit 

Sethoxydim . 

011197  CA-85-0027 

gicides 

Fescue  (Forage-Fodder) 

Starlicide . 

056228  TX-90-0002 

Brome  Grasses  (Forage-Fod¬ 
der) 

Rangeland  (Grasses)  (Forage- 

1,1,l-Trichk)roethane . 

037347-00003 

Fire  Ant  Killer  and  Nest  Remover 

Fodder) 

Ornamental  Flowering  Plants 

Ornamental  Turf 

Ornamental  Lawns 

Ornamental  Woody  Shrubs 

We  encourage  individual  users  or  user 
groups  who  are  concerned  about  the 
potential  loss  of  these  active  ingredients 
to  work  directly  with  registrants 
identified  by  the  Hrst  6  digits  of  the  Reg. 
No.  in  Table  1  to  persuade  them  to 
continue  to  support  the  ingredient,  or  to 
identify  third  parties  who  would  be 
willing  to  support  the  ingredient  if  the 
registrations  were  transferred  to  them. 

\  The  full  names  and  addresses  of  the 
5  current  registrants  appear  in  Table  3 
below. 


rV.  Cancellations  Leading  to 
Disappearance  of  Active  Ingredients 

A  final  type  of  impact  arises  if  an 
active  ingredient  that  is  now  or  has 
recently  been  available  in  the 
marketplace  disappears.  The  Agency 
has  identified  14  registered  active 
ingredients  in  this  category.  No 
production  has  been  reported  for  seven 
of  these  active  ingredients  during  the 
past  three  years;  after  deleting  these  7 
from  the  list  of  14,  7  active  ingredients 


remain.  Three  of  the  7  active  ingredients 
none  subject  to  prior  regulatory  action, 
and  all  likely  to  disappear  as  a 
consequence  of  these  cancellations  are 
used  in  agriculture;  two  are 
disinfectants;  one  is  used  for  aquatic 
treatment,  and  one  is  a  flea  and  tick 
insecticide  for  use  on  dogs. 

These  7  ingredients,  grouped  by  these 
same  general  categories  of  use  patterns, 
are  listed  along  with  the  EPA  Company 
Number  of  their  registrants  in  the 
following  Table  2. 
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Table  2.  —  Active  Ingredients  With  Recent  Production  Pending  Cancellation  of  All  Products 
FOR  Non-payment  of  1993  Registration  Maintenance  Fees,  in  Sequence  by  Broad  Use  Pattern 


1 

Chemical  Name  j 

i 

Registration 

No. 

Product  Name 

1 

A.  Agricultural  Uses:.  | 

Dinitro-o-cresol . ! 

010163-  1 

00164 

DNOC 

Methazole . 

055947- 

00022 

Technical  Probe 

Methazole . 

055947- 
:  00023 

Probe  75  Wettable  Powder 

Chitosan  . . 

B.  Aquatic  Uses:. 

056437- 

00001 

YEA!  Poly-D-Gluco-samine  Solution 

POE  Isooctadecanol . 

C.  Disinfectant  Uses;. 

042943- 

00008 

Arosurf  MSF 

Disodium  di(2-hydroxyethyl)  . 

i  006831- 
:  00001 

i  Verisheen  with  ethylenediaminediacetate  Germicide 

Benzyl  (dodecylcaibamoyl-methyl)  dimethyl 
ammonium  chloride. 

D.  Household  Pet  Uses:. 

032867- 

00002 

Urolocide-Untinted  Crystal 

Potassium  tetrathionate  . 

000059- 

00192 

ThkKiium  Sheimpoo  with  Lindane 

Because  these  active  ingredients  are  likely  to  disappear  with  their  product  registration,  and  because  FIFRA  does 
not  provide  for  fee  waivers  for  these  non-minor  and  non-agricultural  uses,  the  Agency  has  deferred  for  90  days  the 
cancellation  of  these  12  registrations.  During  that  time  those  registrants  or  other  affected  persons  may  make  arrangements 
to  continue  the  registration. 

We  encourage  individual  users  or  user  groups  who  are  concerned  about  the  potential  loss  of  these  active  ingredients 
to  work  directly  with  the  registrant  identified  by  the  first  6  digits  of  the  Reg.  No.  in  Table  2  to  persuade  them  to 
continue  to  support  the  ing^ient,  or  to  identify  third  parties  who  would  be  willing  to  support  the  ingredient  if 
the  registration  were  transferred  to  them.  The  full  names  and  addresses  of  current  registrants  appear  in  Table  3  below. 
We  also  encourage  users  to  consult  with  the  Cooperative  Extension  Service  or  other  local  sources  to  identify  alternatives 
to  these  active  ingredients. 

If  the  Agency  is  notified  within  90  days  of  this  notice  at  the  address  given  above  either  (1)  that  the  registrant 
will  continue  to  support  the  registration,  or  (2)  that  an  agreement  has  been  reached  to  transfer  the  registration  to 
another  party,  we  will  retain  the  registration  in  full  active  status  as  soon  as  the  delinquent  maintenance  fee  payment 
is  received.  It  should  be  emphasized,  however,  that  any  such  registrations  would  still  be  subject  to  all  requirements 
for  reregistration,  including  reregistration  fees  (except  as  they  may  be  reduced  through  the  statutory  provisions  for 
small  businesses  or  low  volume  uses). 

Table  3.  —  Registrants  of  Selected  Registrations  Cancellation  for  Non-Payment  of  1993  Registration 

Maintenance  Fee 


EPA 
Com¬ 
pany  No. 


Registrant  Name  and  Address 


000059 

000100 

000352 

000524 

000618 

000707 

001159 

001386 

001606 

002105 

002548 

002792 


Coopers  Animal  Health  Inc.,  1201  Douglas  Ave,  Kansas  City,  KS  66103. 

Ciba-Geigy  Corp..  Box  18300,  Greensboro,  NC  27419. 

E.l.  Du  Pont  De  Nemours  &  Co,  Inc.,  Barley  Mill  Plaza,  Walker's  Mill,  Wilmington,  DE  19880. 

Monsanto  Co.,  Agent  For:  Monsanto  Agricultural  Co.,  700  14th  SL  N.W.  Suite  1100,  Washington,  DC  20005. 
Merck  &  Co.  Inc.,  Agent  For:  Merck  &  Co.  Inc.,  Hillsborough  Rd,  Three  Bridges,  NJ  08887. 

Rohm  &  Haas  Co.,  Agri.  Chemicals  Registration  &  Regulator,  Independence  Mall  W.,  Philadelphia,  PA  19105. 
Seacoast  Laboratories,  Inc.,  Box  373,  Dayton,  NJ  08810. 

Universal  Cooperatives  Inc.,  Box  460, 7801  Metro  Parkway,  Minneapolis,  MN  55440. 

Baums  Castorine  Co.  Inc.,  200  Matthew  St,  Rome,  NY  13441. 

American  Drug  Industries  Inc.,  5810  S  Perry  Ave,  Chicago,  IL  60621. 

Research  Products  Co.,  Division  of  McShares,  Inc.,  Box  1460,  Salina,  KS  67402. 
i  Elf  Atochem  NA.  Inc.,  Decco  Division,  1713  S  California  Ave.,  Monrovia,  CA  91017. 


I 


I 


I 


1 

f 


I 


1 
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Table  3.  —  Registrants  of  Selected  Registrations  Cancellation  for  Non-Payment  of  1993  Registration 

Maintenance  Fee— Continued 


era 
Conv 
pany  No. 


Registrani  Name  and  Address 


006831 

007679 

008218 

010163 

010349 

011181 

011197 

032867 

033436 

037347 

042697 

042943 

047319 

050383 

055947 

056228 

056437 

056644 

057582 

057998 

060182 

060258 

063724 


Veritas  Co.  Inc.,  Oiv.  of  SkJmar  Enterprises,  Inc.,  2  Kleen  Way,  Holbrook,  MA  02343. 

American  Brand  Chemicai  Co.,  Box  4.  Bonham,  TX  75418. 

Milazzo  Co.  Samuel  J,  1609  River  Rd.  Port  Blanchard,  Pittston,  PA  18640. 

Gowan  Co..  Box  5569,  Yuma,  AZ  86366. 

Nalco  Chemical  Co,  One  Nalco  Center  Box  87,  Naperville,  IL  60563. 

County  of  Santa  Barbara  Agricultural  Commissioner,  263  Camino  Del  Remedio,  Santa  Barbara,  CA  93110. 
Solarw  County  Agricultural  Commissioner,  2000  W.  Texas,  Fairfield,  CA  94533. 

TFX  Medial,  2450  Meadow  Brook  Parkway,  Dukjlh,  GA  30136. 

Clean-Flo  Laboratories  Inc.,  4342  Shady  Oak  Rd.,  Hopkins,  MN  55343. 

UnK^hem  Corp.  of  Florida.  2801  NW  55th  CL,  Box  6336,  Ft  Lauderdale,  FL  33309. 

Delta  Analytical  Cotp.,  Agent  For.  Safer  Inc.,  1414  Fenwick  Ln,  Silver  Springs.  MD  20910. 

Sherex,  Box  646,  Dublin,  OH  43017. 

Sevana  Co.,  5336  E.  Eeiby  Dr.,  Fresno.  CA  93727. 

Alfred  Miller,  Agent  For.  Wilson  Laboratories  Inc.,  150-152  Mason  St  Greenwich,  CT  06830. 

Sandoz  Agro,  Inc.,  1300  E.  Touhy  Ave.,  Des  Plaines,  IL  60018. 

U.  S.  Dept  of  Agriculture,  Animal  &  Plant  Health  Inspection.  Federal  Building,  Room  533,  Hyattsville,  MD  20782. 
Bentech  Labs.  Inc.,  Agent  For:  Bentech  Labs,  Irtc.,  4370  Ne  Halsen  St,  Portland,  OR  97213. 

Security  Products  Co.  of  Delaware.  Inc.,  7801  Metro  Parkway,  Box  59084,  Mirmeapoks,  MN  55420. 

Cochran  Corp.,  Box  14603,  Memphis,  TN  38114. 

BBN  Corp.,  do  Guidelines  Inc.,  18441  N.  W.,  2ni  Ave.  Miami,  FL  33169. 

Land,  Epcot  Center,  Box  10,000,  Lake  Buena  Vista,  FL  32830. 

Monrovia  Nursery  Co.,  18331  E.  Foothill  Blvd.,  Azusa,  CA  91702. 

Dr.  Jeny  Callis.  Agent  For  Oxford  Virology  PLC,  Paradise  Point  Rd.,  Box  537,  Southold.  NY  11971. 


In  addition  to  publishing  this  notice 
in  the  Federal  Register,  we  are  sending 
it  directly  to  the  States,  to  the  U.S. 
Department  of  Agriculture,  and  to  other 
parties  who  have  previously  expressed 
concern  for  minor  uses.  They  should  be 
receiving  the  notice  at  approximately 
the  same  time  it  is  published.  We  hope 
that  this  extraordinary  notification 
effort,  and  the  deferral  of  cancellations 
for  the  most  sensitive  registrations,  will 
serve  to  prevent  any  avoidable  loss  of 
aitical  minor  use  pesticides. 

Because  so  many  registrations  are 
involved,  it  would  be  impractical  to  list 
those  which  have  been  canceled  in  this 
notice.  Complete  lists  of  registrations 
canceled  for  non-payment  of  the 
maintenance  fee  will,  however,  be 
available  for  reference  during  normal 
business  hours  in  the  OPP  Public 
Docket,  Room  1128,  Crystal  Mall  2, 1921 
Jefierson  Davis  Highway  South, 
Arlington  VA,  and  at  each  EPA  Regional 
Ofiice.  Product-specific  status  inquiries 
may  be  made  by  telephone  by  calling 
toll-free  1-800^44-7255. 


Dated:  August  10, 1993. 

Victor  J.  Kinun, 

Acting  Assistant  Administrator,  Office  of 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  93-20304  Filed  8-24-93;  8:45  am) 
BILUNG  CODE  6660-60-^ 


[FRL-4698-2] 

Kansas;  Adequacy  Determinations  of 
State/Tribe  Municipal  Solid  Waste 
Landfill  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of  Kansas 
for  full  program  adequacy 
determination;  public  hearing  and 
comment  Period. 

SUMMARY:  Section  4005(c)(1)(B)  of  die 
Resource  Conservation  and  Recovery 
Act  (RCRA,)  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HWSA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 


receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria,  56  FR  50978-51119 
also  referred  to  as  40  CFR  part  258. 
RCRA  section  4004(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  “permit”  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  tha* 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  based  on  the 
statutory  authorities  and  requirements. 
In  addition,  State/Tribes  may  use  the 
draft  STIR  as  an  aid  in  interpreting  these 
requirements.  The  Agency  believes  that 
early  approvals  have  an  important 


44834 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Notices 


beneHt.  Approved  State/Tribe  permit 
programs  provide  for  interaction 
between  the  State/Tribe  and  the  owner/ 
operator  regarding  site-specific  permit 
conditions.  Only  those  owners/ 
operators  located  in  State/Tribes  with 
approved  permit  programs  can  use  the 
site  specific  flexibility  provided  by  Part 
258  to  the  extent  the  State/Tribal  permit 
program  allows  such  flexibility.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  Federal  landfill 
criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

Kansas  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 
EPA  has  reviewed  Kansas’  MSWLF 
application  and  made  a  tentative 
determination  that  all  portions  of 
Kansas’  MSWLF  permit  program  are 
adequate  to  ensure  compliance  with  the 
revised  MSWLF  Criteria.  Kansas’ 
application  for  program  adequacy 
determination  is  available  for  public 
review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe’s  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing  on  the  date  given 
below  in  the  “DATES”  section.  The 
Region  will  notify  all  persons  who 
submit  comments  on  this  notice  if  it 
decides  to  hold  the  hearing.  In  addition, 
anyone  who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  “CONTACTS”  section 
below. 

DATES:  All  comments  on  Kansas’ 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  September  24, 1993,  or, 
if  a  public  hearing  is  scheduled,  at  the 
close  of  the  public  hearing.  If  the  Region 
holds  a  public  hearing,  it  will  be  held 
on  October  12, 1993,  at  1:30  p.m.,  at 
Forbes  Field,  Building  740,  Conference 
Room  A.  Topeka.  Kansas. 
Representatives  of  the  State  of  Kansas 
will  participate  in  the  public  hearing 
held  by  EPA  on  this  subject. 

ADDRESSES:  Copies  of  Kansas’ 
application  for  adequacy  determination 
are  available  from  8  a.m.  to  4:30  p.m.  at 
the  following  addresses  for  inspection 
and  copying:  Kansas  Department  of 
Health  and  Envirorunent,  Forbes  Field. 
Building  740,  Topeka,  Kwsas  66620- 
0001,  Attn:  Mr.  Michael  Tate,  telephone 
913-296-1600;  and  U.S.  EPA  Region  Vn 


Library,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101,  telephone  913-551- 
7000. 

Written  comments  should  be  sent  to 
Ms.  Althea  M.  Moses,  Mail  Code 
WSTM/RCRA/STPG,  EPA  Region  VII. 
726  Minnesota  Avenue.  Kansas  City, 
Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  Attn:  Ms. 
Althea  M.  Moses,  Mail  Code  WSTM/ 
RCRA/STPG,  telephone  913-551-7055. 
SUPPLEMENTARY  INFORMATION.* 

A.  Background 

On  October  9. 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
Part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribe 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  foj  the  States  or  Tribes 
to  develop  “adequate”  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA’s  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  approval  to  all 
new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
“Adequate”  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 


for  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  tb  a  MSWLF  program. 

B.  The  State  of  Kansas 

On  July  26, 1993,  Kansas  submitted 
an  application  for  adequacy 
determination.  EPA  reviewed  Kansas’ 
application  and  tentatively  determined 
that  all  portions  of  the  Kansas  Subtitle 
D  program  will  ensure  compliance  with 
the  revised  Federal  Criteria. 

The  public  may  submit  written 
comments  on  EPA’s  tentative 
determination  until  September  24, 1993, 
or,  if  a  public  hearing  occurs,  until  the 
conclusion  of  the  public  hearing.  Copies 
of  Kansas’  application  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  “ADDRESSES”  section 
of  this  notice. 

The  State  of  Kansas’  landfill  permit 
program  is  not  enforceable  on  Indian 
lands. 

Not  all  States/Tribes  will  have 
existing  permit  programs  through  which 
they  can  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  State/ 
Tribe  from  submitting  its  application 
until  it  could  ensure  compliance  with 
the  entirety  of  40  CFR  part  258,  many 
States/Tribes  would  need  to  postpone 
obtaining  approval  of  their  permit 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribe  permit 
program  while  the  State/Tribe  revises  its 
statutes  or  regulations  could  impose  a 
substantial  burden  on  owners  and 
operators  of  landfills  because  the  State/ 
Tribe  would  be  unable  to  exercise  the 
flexibility  available  to  States/Tribes 
with  permit  programs  which  have  been 
approved  as  adequate.  » 

Kansas  is  adopting  the  Federal 
Criteria  by  reference,  with  some  minor, 
practical  changes  (e.g.  all  references  to 
“an  approved  State”  were  replaced  with 
“the  Director”).  The  Kansas  regulations 
do  not  include  the  exemption  from 
ground-water  monitoring  for  small 
landfills,  consistent  with  the  current 
Federal  regulations  as  a  result  of  Sierra 
Club  V.  United  States  Environmental 
Protection  Agency,  992  F.2d  337  (D.C. 
Cir.  1993),  which  vacated  the 
exemption.  In  addition,  Kansas  will  be 
using  the  flexibility  afforded  in  40  CFR 
258.54(a)(1)  and  (2),  to  specify  a 
different  list  of  Appendix  I  monitoring 
parameters  that  are  more  appropriate  for 
the  landfills  in  Kansas;  Appendix  n  will 
be  the  same  as  the  Federal  Appendix  II. 

If  Kansas  adopts  40  CFR  part  258,  as 
stated  above,  before  EPA  makes  a  final 
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determination,  and  their  adopted 
regulations  are  eR'ective  on  or  before  the 
relevant  effective  dates  of  the  Federal 
Criteria,  then  EPA  proposes  to  fully 
approve  Kansas’  MSWLF  program.  If 
Kansas  does  not  adopt  40  CFR  part  258, 
then  EPA  proposes  to  deny  approval  of 
Kansas’  program. 

Region  Vn  will  hold  a  public  hearing, 
if  significant  requests  are  received 
within  30  days  of  the  date  of  publication 
of  this  notice,  on  its  tentative  decision 
on  October  12, 1993,  at  1:30  p.m.  at  the 
Kansas  Department  of  Health  and 
Environment’s  office  at  Forbes  Field, 
Building  740,  Conference  Room  A,  in 
Topeka,  Kansas. 

EPA  will  consider  all  public 
comments  on  its  tentative 
determination.  Issues  raised  by  those 
comments  may  be  the  basis  for 
determination  of  inadequacy  for  Kansas’ 
program.  EPA  will  make  a  final  decision 
on  whether  or  not  to  approve  Kansas’ 
program  by  October  9, 1993  and  will 
give  notice  of  it  in  the  Federal  Register. 
The  notice  will  include  a  summary  of 
the  reasons  for  the  final  determination 
and  a  response  to  all  significant 
comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  Criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  Criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program  • . 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under 
the  authority  of  section  4005  of  the 
Solid  Waste  Disposal  Act  as  amended; 
42  U.S.C.  6946. 

Dated:  August  13, 1993. 

William  Rice, 

Regional  Administrator. 

IFR  Doc.  93-20602  Filed  8-24-93;  8:45  am) 

BM.U40  CODE  MSO-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1959] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

August  19, 1993. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW. 
Washington,  DC  or  may  be  purchased 
fiom  the  Commission’s  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  September 
9, 1993.  See  §  1.4(b)(1)  of  the 
Commission’s  rules  (47  CFR  1.4  (b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  part  90  of  the 
Commission’s  Rules  to  Provide  for  the 
Use  of  220-222  MHz  Band  by  the 
Private  Land  Mobile  Radio  Siervices.  (PR 
Docket  No.  89-552) 

Number  of  Petitions  Filed:  3. 

Subject:  Policies  and  Rules 
Concerning  Local  Exchange  Carrier 
Validation  and  Billing  Information  for 
Joint  Use  Calling  Cards.  (CC  Docket  No. 
91-115) 

Number  of  Petitions  Filed:  19. 

Subject:  Regulatory  Reform  for  Local 
Exchange  Carriers  Subject  to  Rate 
Return  Regulation.  (CC  Docket  No.  92- 
135) 

Number  of  Petitions  Filed:  3. 

Subject:  Amendment  of  part  90  of  the 
Commission’s  Rules  to  Expand 
Coordination  of  the  800  MHz  General 
Category  Channels.  (PR  Docket  No.  92- 
209). 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  93-20496  Filed  8-24-93;  8:45  am) 
BILUNO  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-897-DR] 

Illinois;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 


Illinois,  (FEMA-997-DR),  dated  July  9, 
1993,  and  related  determinations. 

EFFECTIVE  DATE:  August  19, 1993: 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Illinois  dated  July  9, 1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9, 1993:  Schuyler  County  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc.  93-20619  Filed  8-24-93;  8:45  am) 
BILUNG  CODE  •718-02-M 


[FEMA-895-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

liGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-995-DR),  dated  July 
9, 1993,  and  related  determinations. 

EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  July  9, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9, 1993:  Mississippi  and  Monroe 
Counties  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc.  93-20617  Filed  8-24-93;  8:45  amj 
BILLING  CODE  S718-02-M 
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[FEMA-OM-OR] 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Dedwation 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  (FEMA-993-DR),  dated  June 
11, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  August  18. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  dated  June  11, 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  bron  adversely 
affected  by  the  catastrophe  declar^  a 
major  disaster  by  the  President  in  his 
declaration  of  June  11, 1993:  The  county 
of  Otter  Tail  for  Individual  Assistance, 
the  counties  of  Freeborn,  Kittson, 
Marshall.  Mower,  and  Roseau  for 
Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 

Richard  W.  KrimBi, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 

|FR  Doc.  93-20618  Filed  8-24-93;  8:45  am) 
BIUINQ  CODE  6Tia-M>M 


FEDERAL  FINANCIAL  INSTITUDONS 
EXAMINATION  COUNCIL 

Appraisal  Subcommittee;  Withdrawal 
of  Effectiveness  of  Revised  Guidelines 

agency:  Appraisal  Subcommittee. 
Federal  Financial  Institutions 
Examination  Council. 

ACTION:  Notice  of  withdrawal  of 
effectiveness. 

SUMMARY:  The  Appraisal  Subcommittee 
of  the  Federal  Financial  Institutions 
Examination  Council  (“ASC”) 
announces  the  withdrawal  of  its  Revised 
Guidelines  Regarding  State  Certification 
and  Licensing  of  Appraisers  (“Revised 
Guidelines”).  The  Revised  Guidelines 
were  adopted  by  the  ASC  on  May  29, 
1991,  and  were  published  in  the  Federal 
Register  at  56  FR  26088  (June  6, 1991) 
and  made  effective  on  that  date.  The 
ASC  recently  adopted  and  issued  Policy 
Statements  Regarding  State  Certification 
and  Licensing  of  Real  Estate  Appraisers 
(“Policy  Statements”)  to  replace  the 


Revised  Guidelines.  The  ASC  intends 
that  the  Policy  Statements  serve  the 
same  purpose  as  the  now  superseded 
Revis^  Guidleines. 

DATES:  Withdrawal  of  the  Revised 
Guidelines  is  effective  August  25, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  W.  Baker,  Executive  Director,  or 
Marc  L.  Weinberg,  General  Counsel, 
Appraisal  Subcommittee,  2100 
Pennsylvania  Avenue,  NW.,  suite  200; 
Washington.  DC  20037,  or  at  (202)  634- 
6520,  from  whom  copies  of  the  newly 
issued  Policy  Statements  are  available. 

SUPPLEMENTARY  INFORMATION;  Under 
title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  as  amended.i  the  ASC.  among 
other  things,  is  charged  with  monitoring 
the  certification  and  licensing  programs 
for  real  estate  appraisers  in  each  State  to 
determine  whether  the  State’s  policies, 
practices  and  procedures  are  consistent 
with  title  XI  and  enforcing  the  State’s 
compliance  with  the  requirements  of 
title  XI.  Title  XI,  as  well  as  other  Federal 
statutes  and  regulations  2  requiring  the 
use  of  State  certified  or  licensed 
appraisers,  necessarily  relies  on  the 
States  to  perform  their  real  estate 
appraiser  related  duties  in  a  responsible 
manner. 

In  exercising  its  oversight 
responsibilities,  the  ASC  reviews  each 
State’s  overall  appraiser  regulatory 
program  to  determine  compliance  with 
title  XI.  State  appraiser  regulatory 
agencies  (“State  agencies”)  generally 
need  to  take  appropriate  steps  to  ensure 
that  each  person  seeking  to  become  a 
State  certified  or  licens^  appraiser  has 
demonstrated  his  or  her  competency 
and  that  certified  or  licensed  appraisers 
continue  to  perform  in  a  competent  and 
ethical  manner. 

On  August  4. 1993,  the  ASC  approved 
the  Policy  Statements  to  assist  the  State 
agencies  in  the  continuing  development 
and  maintenance  of  appropriate 
organizational  and  regulatory  structures 
for  certifying,  licensing  and  supervising 
real  estate  appraisers.  The  ASC  also 
determined  that  it  is  necessary  to 
publish  this  Notice  in  the  Federal 


>  Pub.  L.  101-73. 103  Stat.  511  (1989),  as 
amended  by  Pub.  L.  102-233. 105  Stat.  1761.  1792 
(1991).  Pub.  L.  102-242. 105  Stat.  2330,  2386 
(1991),  Pub.  L  102-550. 106  Stat.  3672  (1992).  and 
Pub.  L.  102-485, 106  Stat.  2771  (1992);  12  U.S.C. 
3301.  3331-3352. 

*  Two  Federal  statutes.  Title  XI  and  12  U.S.C 
1708(e)(B).  currently  require  the  use  of  State 
certined  or  licensed  real  estate  appraisers,  as  do 
certain  Federal  regulations  and  policies  such  as  the 
Department  of  Transportation’s  regulations 
implementing  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies  Act  of  1970. 
Office  of  Management  and  Budget  Circular  No.  A- 
129  and  Bulletin  No.  92-06.  and  the  Uniform 
Standards  for  Federal  Land  Acquisitions. 


Register  announcing  the  withdrawal  of 
the  Revised  Guidelines  and  the 
adoption  of  the  Policy  Statements.  The 
ASC  determined  that  the  format  change 
from  Revised  Guidelines  to  Policy 
Statements' was  appropriate  because  of 
the  small  number  of  regulatees—only  57 
jurisdictions  are  directly  subject  to  ASC 
oversight  under  title  XI — and  the  need 
for  regulatory  flexihility  and  comity  in 
dealing  with  these  sovereign  entities. 
The  Policy  Statements,  however,  are 
intended  to  serve  the  same  purpose  as 
the  now  superseded  Revised  Guidelines 
by  providing  the  States  and  their 
appraiser  regulatory  agencies  with  the 
ASC’s  expectations  regarding 
compliance  with  title  XI. 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions  Examination 
Council. 

Dated;  August  19, 1993. 

Fred  O.  Finke, 

Chairperson. 

(FR  Doc.  93-20529  Filed  8-24-93;  8:45  am| 
Biumo  cone  azio-oi-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appear^  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  Nb.;203-010050-009. 

Title:  U.S.-Flag  Far  East  Discussion 
Agreement. 

Parties: 

American  President  Lines,  Ltd., 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  meet, 
discuss,  and  exchange  information  with 
members  of  the  Japanese-Flag  Far  East- 
United  States  Discussion  Agreement 
(FMC  No.  203-010905).  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  203-010905-004. 
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Title:  Japanese-FIag  Far  East-United 
States  Discussion  Agreement. 

Parties: 

Kawasaka  Kisen  Kaisha,  Ltd., 

Mitsui  O.S.K.  Lines,  Ltd., 

Nippon  Yusen  Kaisha. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  meet, 
discuss,  and  exchange  information  with 
members  of  the  U.S.-Flag  Far  East 
Discussion  Agreement  (FMC  No.  203- 
010050).  It  also  eliminates  all  reference 
to  Nippon  Liner  Systems,  and  deletes 
reference  to  Eastern  U.S.S.R.  and  inserts 
Siberia.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  203-011427. 

Title:  Japanese-United  States  Flag 
Carrier  Discussion  Agreement  in  the 
Asia-United  States  Trades. 

Parties: 

Kawasaki  Kisen  Kaisha,  Ltd., 

Mitsui  O.S.K.  Lines,  Ltd., 

Nippon  Yusen  Kaisha, 

American  President  Lines,  Ltd., 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  meet  and 
discuss  matters  of  mutual  interest  in  the 
trade  between  the  United  States  and  the 
Far  East  with  members  of  the  Japanese- 
FIag  Far  East-United  States  Discussion . 
Agreement  (FMC  No.  203-010905),  and 
U.S.-Flag  Far  East  Discussion 
Agreement  (FMC  No.  203-010050) 
which  have  common  geographic  scopes. 
Any  adherence  to  agreements  reached  is 
voluntary.  The  parties  have  requested  a 
shortened  review  period. 

Dated;  August  19, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  93-20515  Filed  8-24-93:  8:45  am) 
BILUNQ  CODE  673(M>1-«« 


Petitions  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements;  Petition  No.  P53-93, 
Transax  Data  on  Behalf  of  Gateway 
Maritime  Transport  Corp.;  Petition  No. 
P54-93,  Carolina  Freight  Carriers 
Corp.;  Petition  No.  P55-93,  Transax 
Data  on  Behalf  of  Various  Carriers; 
Filing  of  Petitions 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission’s  ATFI  System. 
Petitioners  request  exemption  from 
current  electronic  filing  deadlines. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 


requested  to  reply  to  the  petitions  no 
later  than  August  30, 1993.  Replies  shall 
be  directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  shall  consist  of  an  original 
and  15  copies,  and  shall  be  served  on 
the  following: 

P53-93  &  P55-93— Mr.  Steve  Baker, 
Manager,  Regulatory,  Transax  Data, 
721  Route  202/206,  Bridgewater,  New 
Jersey  08807 

P54-93 — ^Mr.  Donald  G.  Hichman, 
Director,  International  Pricing, 
Carolina  Freight  Carriers  Corporation, 
Post  Office  Box  697,  Hwy.  150  E., 
Cherryville,  North  Carolina  28021 
Copies  of  the  petitions  are  available 
for  examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street, 
NW.,  room  1046. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  93-20516  Filed  8-24-93;  8:45  am] 
BILUNG  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

AmSouth  Bancorporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  17, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 


Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  AmSouth  Bancorporation, 
Birmingham,  Alabama;  to  merge  with 
First  Sunbelt  Bankshares,  Inc.,  Rome, 
Georgia,  and  thereby  indirectly  acquire 
The  Georgia  State  Bank  of  Rome,  Rome 
Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690; 

1.  Community  Business  Baneshares, 
Inc.,  Sauk  City,  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  Business  Bank,  Sauk  City, 
Wisconsin,  a  de  novo  bank. 

2.  First  Financial  Corporation,  Terre 
Haute,  Indiana;  to  merge  with  First 
Citizens  of  Paris,  Inc.,  Paris,  Illinois,  and 
thereby  indirectly  acquire  The  Citizens 
National  Bank  of  Paris,  Paris,  Illinois. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Boatmen’s  Baneshares,  Inc.,  St. 
Louis,  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  First  Amarillo 
Bancorporation.  Inc.,  Amarillo.  Texas, 
and  thereby  indirectly  acquire  The  First 
National  Bank  of  Amarillo,  Amarillo, 
Texas. 

2.  FAB  Acquisition  Company  (to  be 
renamed  Boatmen’s  Texas,  Inc.),  St. . 
Louis,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Amarillo  Bancorporation.  Inc., 

Amarillo.  Texas,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Amarillo,  Amarillo,  Texas. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  FEO  Investments,  Inc.,  Hoskins, 
Nebraska;  to  acquire  100  percent  of  the 
voting  shares  of  Elkhom  Valley  Bank  - 
in  organization,  Norfolk,  Nebraska. 

2.  First  National  of  Nebraska.  Inc., 
Omaha,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  Larimer 
Bancorporation,  Inc.,  Fort  Collins. 
Colorado,  and  thereby  indirectly  acquire 
First  Interstate  Bank  of  Fort  Collins. 
N.A.,  Fort  Collins,  Colorado. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  Eldorado  Baneshares,  Inc., 
Eldorado,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Eldorado  Delaware  Baneshares,  Inc., 
Dover,  Delaware,  and  thereby  indirectly 
acquire  First  National  Bank  of  Eldorado, 
Eldorado,  Texas. 
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2.  First  Eldorado  Ekdaware 
Bancshares,  Inc..  Dover.  Delaware;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  National  Bank  of 
Eldorado.  Eldorado.  Texas. 

3.  Olney  Bancorp  of  Delaware.  Inc.. 
Wilmington,  Delaware;  to  acquire  100 
percent  of  the  voting  shares  of  Graham 
National  Bank.  Graham.  Texas,  a  de 
novo  bank. 

4.  Olney  Bancshares.  Inc..  Olney. 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Olney  Bancorp  of 
Delaware.  Inc..  Wilmington.  Delaware, 
and  thereby  indirectly  acquire  Graham 
National  Bank.  Graham.  Texas,  a  de 
novo  bank. 

Board  of  Govemora  of  the  Federal  Reserve 
System,  August  19, 1993. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-20532  Filed  9-24-93;  8:45  am| 
BiLUNO  COOC  ttlO-ei-F 


BankAmerica  Corporation,  San 
Francisco,  California;  Application  to 
Engage  in  Nonbanking  Activities 

BankAmerica  Corporation,  San 
Francisco.  California  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(3))  to  engage  de  novo 
through  its  wholly  owned  subsidiary, 

BA  Securities.  Inc.,  Seattle,  Washin^on 
(formerly  Security  Pacific  Securities. 
Inc.)  (Company),  a  broker-dealer 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C  78a  et  seq.),  and  engage  to  a 
limited  extent  in  underwriting  and 
dealing  in  government  obligations  and 
money  market  instruments  (bank- 
eligible  securities),  and  in  certain  other 
types  of  debt  securities  (bank-ineligible 
securities),  in  the  following  securities- 
related  activities: 

(1)  Acting  as  agent  in  the  private 
placement  of  all  types  of  securities, 
including  providing  related  advisory 
services; 

(2)  Buying  and  selling  all  types  of 
securities  on  the  order  of  investors  as  a 
“riskless  principal";  and 

(3)  Providing  securities  brokerage  and 
investment  advisory  services,  both 
separately  and  in  combination. 

In  connection  with  this  proposal. 
Applicant  proposes  to  transfer  certain 
securities-related  businesses  and 
activities  horn  its  lead  bank.  Bank  of 
America  NT&SA,  San  Francisco. 
California  (Bank),  to  Company. 
Applicant  would  also  transfer 


ownership  and  control  of  its  direct 
wholly  owned  futures  commission 
merchant  .subsidiary.  BA  Futures,  Inc.. 
Chicago,  Illinois  (BA  Futures),  to 
Company.  Upon  such  transfer,  BA 
Futures  would  bet:ome  a  direct  wholly 
owned  subsidiary  of  Company. 

Applicant  also  proposes  to  transfer 
Company’s  principal  place  of  business 
from  Seattle,  Washington,  to  San 
Francisco,  California,  and  to  establish 
branch  offices  in  Los  Angeles. 

California.  New  York,  New  York, 

Atlanta.  Georgia,  and  Dallas,  Texas. 
Applicant  would  conduct  the  proposed 
activities  throughout  the  Unit^  States 
and  the  world. 

Applicant  also  seeks  a  waiver  from,  or 
an  interpretation  regarding,  one 
(Firewall  13)  of  the  conditions  and 
limitations  (Section  20  Firewalls)  that 
the  Board  has  imposed  on  bank  holding 
companies  and  their  nonbank 
subsidiaries  engaged  in  underwriting 
and  dealing  in  bank-ineligible 
securities.  See  Citicorp,  et  al.,  73 
Federal  Reserve  Bulletin  473,  504  (1987) 
(Citicorp).  Firewall  13  provides,  among 
other  things,  that  no  bank  or  thrift 
afTiliate  of  any  underwriting  subsidiary 
will  act  as  agent  for.  or  engage  in 
marketing  activities  on  behalf  of.  the 
underwriting  subsidiary.  Applicant 
proposes  for  a  wholly  own^  broker- 
dealer  subsidiary  of  Bank.  BA 
Investment  Services.  Inc.,  to  act  as  a 
riskless  principal  or  broker  for 
customers  in  buying  and  selling  bank- 
eligible  securities  that  Company 
underwrites  or  deals  in.  Applicant 
believes  that  Firewall  13  does  not  apply 
to  securities  that  national  banks,  such  as 
Bank,  are  authorized  to  underwrite  or 
deal  in  (i.e..  bank-eligible  securities)  but 
which  are  underwritten  or  dealt  in  by  an 
underwriting  affiliate,  such  as 
Company,  for  various  business 
purposes.  Alternatively,  Applicant 
contends  that  Firewall  13  does  not 
apply  to  the  activity  of  a  subsidiary  of 
a  national  bank  selling  securities  that 
are  underwritten  or  dealt  in  by  an 
underwriting  afRliate,  because  that 
activity  does  not  constitute  a  marketing 
activity.  Applicant  also  argues,  in  the 
alternative,  that  the  Section  20  Firewalls 
do  not  apply  to  subsidiaries  of  national 
banks.  Applicant  otherwise  would 
continue  to  comply  with  the  Section  20 
Firewalls  set  forth  in  Citicorp,  as 
modified  subsequently  by  the  Board. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  comjMny 
may.  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 


a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  mus)  determine  that  the  activity 
is.  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expect^  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  “closely  related  to  banking” 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 

National  Courier  Ass’n  v.  Board  of 
Governors.  516  F.2d  1229. 1237  (D.C. 

Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806  (1984). 

The  Board  previously  has  approved, 
by  order,  the  proposed  private 
placement  and  riskless  principal 
activities,  and  Applicant  has  stated  that 
it  will  conduct  these  activities  using  the 
same  methods  and  procedures  and 
subject  to  the  prudential  limitations 
established  by  the  Board  in  its  previous 
orders.  See  f.P.  Morgan  6*  Company 
Incorporated,  76  Federal  Reserve 
Bulletin  26  (1990);  Bankers  Trust  New 
York  Corporation,  75  Federal  Reserve 
Bulletin  829  (1989). 

The  Board  also  has  approved,  by 
regulation,  the  proposed  securities 
brokerage  and  investment  advisory 
activities,  and  Applicant  has  stated  that 
it  w'ill  conduct  these  activities  in 
accordance  with  the  conditions  and 
limitations  set  forth  in  the  Board’s 
Regulation  Y.  See  12  CFR  225.25(bK4) 
and  (15). 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Ckimpany  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.  Applicant  believes 
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that  the  proposed  activities  will  benefit 
the  public  by  promoting  competition. 
Applicant  also  believes  that  approval  of 
this  application  will  allow  Company  to 
provide  a  wider  range  of  services  and 
added  convenience  to  its  customers. 
Applicant  believes  that  the  proposed 
activities  will  not  result  in  any  unsound 
banking  practices  or  other  adverse 
eHects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 

Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 

DC  20551,  not  later  than  Septemter  17, 
1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board’s  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Govemors.or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  19. 1993. 
lennifier  ).  Johnson, 

Associate  Secretary  of  the  Board. 

(PR  Doc.  93-20536  Filed  6-24-93:  8:45  am) 
BIUJNO  CODE  62ie-01-F 


BT  Rnanclal  Corporation,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14) 
for  the  Boat’s  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(aK2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board’s 
approval  under  section  4(cM8)  of  the 


Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(B))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  17, 
1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

I.  BT  Financial  Corporation, 
Johnstown.  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of 
FirstSouth  Savings  Bank.  Pittsburgh. 
Pennsylvania,  a  bmik  resulting  from  the 
charter  conversion  of  FirstSouth  Savings 
Association.  Pittsburgh.  Pennsylvania. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
FirstSouth  Bancorp.  Inc.,  Pittsburgh, 
Pennsylvania,  and  its  subsidiary 
FirstSouth  Savings  Association, 
Pittsburgh,  Pennsylvania,  and  thereby 
engage  in  the  acquisition  of  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board’s  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 


South  LaSalle  StreetTchicago.  Illinois 
60690: 

1.  Lone  Tree  Service  Compaify,  Lone 
Tree,  Iowa;  to  acquire  100  percent  of  the 
voting  shares  of  Packwood  Financial. 
Inc.,  Packwood,  Iowa,  and  thereby 
indirectly  acquire  Farmers  Savings 
Bank.  Packwood.  Iowa. 

In  connection  with  this  application. 
Applicant  also  proposes  to  a(X]uire 
Packwood  Insurance  Agency, 
Packwood.  Iowa,  and  thereby  engage  in 
selling  general  insurance  in  a  small 
town,  pursuant  to  §  225.25(b)(8)(iii)  of 
the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  19, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-20535  Filed  6-24-93: 8:45  am| 
BILUNG  CODE  UIIMII-F 


First  Southern  Bancorp;  Notice  of 
Application  to  Engage  de  novo  in 
Remissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  ifi  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  %s 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specificaily  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

^mments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  14, 
1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
Qohn  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  First  Southern  Bancorp,  Stanford, 
Kentucky;  to  engage  de  novo  through  a 
loan  production  office  yet  to  be  named 
'which  will  be  located  in  Somerset. 
Kentucky,  in  making  and  servicing 
loans,  pursuant  to  §  225.25(b)(1)  of  the 
Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  19, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  93-20533  Filed  8-24-93;  8:45  ami 
BH.L1NQ  CODC  621(M)1-F 


NBD  Bancorp,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissibie 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Coippany  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  Cnt  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

^mments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  17, 
1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  NBD  Bancorp,  Inc.,  Detroit, 
Michigan;  to  acquire  Magic  Line,  Inc., 
Dearborn,  Michigan,  and  thereby  engage 
in  ATM  network  access  and  switching 
services,  ATM  terminal  driving  services, 
ATM  gateway  services,  ATM 
authorization  services,  card  production 
and  issuance,  marketing  support,  and 
point  of  sale  services,  pursuant  to  § 
225.25(b)(7)  of  the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  19, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-20534  Filed  8-24-93;  8:45  am) 
BILUNO  CODE  6210-01-F 


James  G.  Simmons,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Hoiding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Contiol  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  'The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  14, 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

I.  James  G.  Simmons,  Jackson. 
Tennessee;  to  acquire  an  additional 
26.50  percent,  for  a  total  of  44.49 
percent,  of  the  voting  shares  of 
Hardeman  County  Investment 
Company,  Inc.,  Bolivar,  Tennessee,  and 
thereby  indirectly  acquire  Hardeman 
County  Bank,  Bolivar,  Tennessee. 


B.  Federal  Reserve  Bank  of 
Minneafxilis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Kent  D.  Harrington,  Plainview, 
Minnesota;  to  acquire  an  additional  8.25 
percent,  for  a  total  of  25.01  percent,  of 
the  voting  shares  of  Plainview 
Bankshares,  Inc.,  Plainview,  Minnesota, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Plainview,  Plainview, 
Minnesota. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Roy  Gene  Evans,  Dallas,  Texas,  to 
acquire  21  percent;  Herschel  Gordon 
Brown,  Dallas,  Texas,  to  acquire  3.2 
percent;  George  Washington  Reaves,  Jr., 
Dallas,  Texas,  to  acquire  3.2  percent; 
and  David  Lloyd  King,  Jr.,  Dallas,  Texas, 
to  acquire  0.7  percent,  of  the  voting 
shares  of  The  Bank  of  Van  Zandt, 
Canton,  Texas. 

2.  Juanita  B.  Henry  and  Joseph  M. 
Henry,  UI,  Natchitoches,  Louisiana; 
jointly  to  acquire  up  to  71  percent,  for 

a  total  of  73  percent,  of  the  voting  shares 
of  Exchange  Bancshares,  Inc., 
Natchitoches,  Louisiana,  and  thereby 
indirectly  acquire  Exchange  Bank  and 
Trust,  Natchitoches,  Louisiana. 

3.  Jimmie  Michael  Luecke,  Giddings, 
Texas,  to  acquire  an  additional  9.19 
percent,  for  a  total  of  19.19  percent;  and 
Timothy  Kleinschmidt,  Lexington, 
Texas,  as  trustee  for  Susan  Luecke  Trust 
(owns  5.76  percent)  and  Fred  Luecke 
Trust  (owns  5.76  percent),  to  vote  as 
trustee  11.52  percent,  of  the  voting 
shares  of  Giddings  Bancshares,  Inc., 
Giddings,  Texas,  and  thereby  indirectly 
acquire  First  National  Bank  of  Giddinga; 
Giddings,  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Mr.  David  F.  Bolger,  Ridgewood. 
New  Jersey;  to  acquire  100  percent  of 
the  voting  shares  of  Farmers  & 
Merchants  State  Bank,  Meridian,  Idaho, 
and  S&S  Holding  Company,  Meridian. 
Idaho,  and  thereby  indirectly  acquire 
Farmers  &.Merchants  State  Bank, 
Meridian',  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  19, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-20537  Filed  8-24-93;  8:45  am) 
BiLimo  cooe 
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FEDERAL  TRADE  COMMISSION 
[DlctC-3454] 

National  Society  of  Professional 
Engineers;  Prohibited  Trade  Practices, 
arKi  Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Virginia-based  organization  horn 
restricting  or  limiting  truthful  and 
nondeceptive  advertising  claims  by  its 
members  that  refer  to  the  quality  of 
professional  services  or  from 
encouraging  or  inducing  any  non¬ 
governmental  person  to  engage  in  any 
practice  that  would  violate  the 
Commission’s  order.  In  addition,  the 
respondent  is  required  to  remove  from 
its  Code  of  Ethics  any  provUion  that  is 
inconsistent  with  the  Cominission’s 
order. 

DATE:  Complaint  and  Order  issued 
August  6. 1993.1 

FOR  FURTHER  MFORMATION  CONTACT: 
Jonathan  Banks,  FTC/S-3308. 
Washington,  DC  20580.  (202)  326-2773. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  Juine  2. 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
31392,  a  proposed  consent  agreement 


with  analysis  In  the  Matter  of  National 
Society  of  Professional  Engineers,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6. 38  Stat  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5, 38  Stat  719,  as  amended: 
15  U.S.C  45) 

Donald  S.  Clark,  ^ 

Secretary. 

(FR  Doc  93-20538  Filed  8-24-93;  8:45  am! 
BILUNO  COOC  C780-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93N-0305) 

Par  Pharmaceutical,  Inc.,  et  al.; 
Withdrawal  Of  Approval  Of  30 
Abbreviated  New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug  * 
Administration  (FDA)  is  withdrawing 
approval  of  30  abbreviated  new  drug 
applications  (ANDA’s).  The  holders  of 
the  ANDA’s  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  September  24. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lola 
E.  Batson,  Center  for  Drug  Evaluation 
and  Research  (HFD-360).  Food  and 
Drug  Administration.  7500  Standish  Pi.. 
Rockville.  MD  20855,  301-295-8038. 

SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  ANDA’s  listed  in  the  table 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 


ANDA  no. 


Drug 


Applicant 


76-^42  Metodopramide  tablets.  USP,  10  milligrams  (mg) . 

70-903  Diazepam  toilets.  USP,  2  mg . . . . . 

70-904  Diazepam  tablets,  USP.  5  mg  . . . . 

70- 905  Diazepam  tablets,  USP.  10  mg . 

71- 083  Naloxor>e  hydrochloride  irqection.  0.4  mg^millHiter  (mL) . 

71-084  Naloxone  hydrochloride  injection.  1  mg/nrrt.  . 

71-311  Naloxone  hydrochloride  injection.  1  mg/mL  . 

71-828  Clorazepate  dipotassium  tablets.  3.75  mg . . 

71-829  Clorazepate  cfipotassium  tablets.  7.5  mg . 

71- 830  Clorazepate  diix)tassium  tablets,  15  mg . 

72- 105  Propoxyphene  napsylate  and  acetaminophen  tablets,  50  mg/325 

mg . . . 

83-655  PherKkmetrazine  tartrate  tablets,  USP,  35  mg . 

83-879  Qumidine  sulfate  tablets  USP,  200  mg  . 

64-001  Dextroamphetamine  sulfate  tablets,  USP.  5  mg . . 

85-454  Methocarbamol  tablets,  USP,  500  mg . 

85-874  Diphenhydramine  hydrochloride  capsules,  USP,  25  and  50  mg  .. 
85-889  Isoetharme  hydrochloride  inluklation  solution.  USP,  1.0% . 

85- 997  Isoetharirte  hydrochloride  inhalation  solution,  USP.  0.5% . 

86- 834  Pherximetrazine  tartrate  tablets,  USP.  35  mg . 

88-000  Sulfacetamide  sodium  ophthalmic  ointment,  10% . . 


Par  Pharmaceutical,  Inc.,  One  Ram  Ridge  Rd.Spring  Valley.  NY 
10977. 

Ferndale  Laboratories.  Inc.,780  West  Eight  Mile  Rd..Femdale. 

Ml  46220. 

Do. 

Do. 

The  DuPont  Merck  Pharmaceutical  Co.,  1000  Stewart 
•  Ave.,Garden  City.  NY  11530. 

Do. 

Do. 

Warner  Chilcott  Laboratories,201  Tabor  Rd.,Morris  Plains.  NJ 
07950. 

Do. 

Do. 

Halsey  Drug  Co..  Inc.,  1827  Pacific  St.  Brooklyn,  NY  1 1233- 
3599. 

Ferndale  Laboratories,  Inc. 

Warner  Chilcott  Laboratories. 

Ferndale  Laboratories,  Inc. 

Do. 

Lemmon  Co..  650  Cathill  Rd.,  Sellersville,  PA  18960. 
'ParkeTlavis,  2800  Plymouth  Rd.,  Ann  Arbor,  Ml  48105. 

Do. 

Ferndale  Laboratories,  Inc. 

Pharmafair,  Inc.,  110  Kennedy  Dr.,Hauppauge.  NY  11788. 


*  Copie*  of  the  Complaint,  the  Decuion  and  Branch.  H-130. 6th  Street  a  Pennsylvania  Avenue. 

Order,  and  Commissioner  Starek's  statement  are  NW..  Washington,  DC  20580. 
available  from  the  Commission’s  Public  Reference 
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ANOA  no. 

Drug 

Applicant 

88-007 

SuNacetamkie  sodium  and  prednisoione  acetate  ophthalmic  sus- 

pension . 

Do. 

88-324 

Acetaminophen  and  codeine  and  codeine  phosphate  capsules. 

USP,  300  mg/ao  mg . 

Lemmon  Co. 

88-499 

FKjocinolone  acelonide  cream,  0.01% . 

Pharmafalr,  Inc. 

88-506 

Fkiocinolone  acelonide  cream,  0.025% . 

Do. 

88-607 

Fkiodnoione  acelonide  ointmeiM,  0.025% . 

Do. 

88-637 

Acetaminophen  and  codeine  phosphate  capsules,  USP,  300  mg/ 

15  mg  . 

LemrTx>n  Co. 

88-699 

Acetaminophen  and  codeine  phosphate  capsules,  USP.  300  mg/ 

60  mg  . 

Do. 

88-705 

Chiordiazepoxide  hydrochloride  capsules,  USP,  5  mg . 

Do. 

88-706 

Chlordtozepojdde  hydrochloride  capsules.  USP,  10  mg . 

Do. 

88-707 

Chiordiazepoxide  hydrochlotide  capsules,  USP,  25  mg . 

Do. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e)).  and  under  authority 
delegated  to  the  Director.  Center  for 
Drug  Evaluation  and  Research  (21 CFR 
5.82).  approval  of  the  ANDA’s  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  SeptemW  24. 
1993. 

Dated:  August  3. 1993. 

CariCPwk, 

Director,  Center  for  Drug  Evaluation  and 
Pesearch. 

[FR  Doc  93-20568  Filed  8-24-93;  8:45  am] 
BIUJNO  CODE  4iae-01-F 


Advisory  CommlttoM;  Notics  of 
Mootings 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  aimounces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
siunmarizes  the  proc^ures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA’s 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Science  Board  to  the  Food  and  Drug 
Administration 

Date,  time,  and  place.  September  9. 
1993. 8  a.m..  Bethesda  Ramada  Inn. 
Ambassador  Rooms  I  and  n,  8400 
Wisconsin  Ave..  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  conunittee  discussion.  8  a.m.  to 
2:30  p.m.;  open  public  hearing.  2:30 
p.m.  to  3:30  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  3:30  p.m.  to 
5  p.m.;  Sheryl  Rosenthal.  Office  of  the 
Senior  Advisor  for  Science  (HF-33), 


Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5839. 

General  function  of  the  board.  The 
board  shall  provide  advice  primarily  to 
the  agency’s  Senior  Science  Advisor 
and,  as  needed,  to  the  Commissioner 
and  other  appropriate  officials  on 
specific  complex  and  technical  issues  as 
well  as  emerging  issues  within  the 
scientific  commimity  in  industry  and 
academia.  Additiondly,  the  board  will 
provide  advice  to  the  agency  on  keeping 
pace  with  technical  and  scientific 
evolutions  in  the  fields  of  regulatory 
science;  on  formulating  an  appropriate 
research  agenda;  and  on  upgrading  its 
scientific  and  research  facilities  to  keep 
pace  with  these  changes.  It  will  also 
provide  the  means  for  critical  review  of 
agency  sponsored  intrammal  and 
extramu^  scientific  research  programs. 

Agpnda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
board.  Those  desiring  to  make  formal 
presentations  must  notify  the  contact 
person  before  August  31, 1993.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants. 

Each  presenter  will  be  limited  in  time 
and  not  all  requests  to  speak  may  be 
able  to  be  accommodated.  All  written 
statements  submitted  in  a  timely  fashion 
will  be  provided  to  the  board. 

Open  committee  discussion.  The 
existence  of  unbiased  clinical  research 
is  essential  to  FDA’s  assessment  of  the 
safety  and  effectiveness  of  new  human 
and  animal  drugs,  medical  devices,  and 
biologies.  The  sovmdness  of  FDA’s 
premaricet  decisions  depends  on  the 
reliability  of  the  data  submitted  by 
sponsors.  While  there  are  a  number  of 
potential  sources  of  bias,  there  is 
growing  recognition  that  certain  kinds 
of  payment  arrangements  for  clinical 
trials,  such  as  those  that  implicitly 
result  in  a  higher  fee  for  a  particular 


outcome  (e.g.,  equity,  stock  option,  or 
royalty  payments),  have  the  potential  to 
bias  the  outcome  of  trials.  The  Science 
Board  will  examine  the  broad  concepts 
tmderlying  the  issue  of  disclosure  of 
financial  information  by  clinical 
investigators  participating  in  clinical 
trials.  In  addition,  the  Science  Board 
will  receive  an  introduction  to  the 
operations  of  the  Center  for  Drug 
Evaluation  and  Research. 

Joint  Meeting  of  the  Gastrointestinal 
Drugs  Advisory  Committee  and  the 
OTC  Drugs  Advismy  Committee 

Date,  time,  and  place.  September  9, 
1993, 8:30  a.m.,  Parklawn  Bldg., 
conference  rms.  D  and  E.  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion.  9:30  a.m.  to  5  p.m.;  Joan  C. 
Standaert  (HFD-180).  419-259-6211,  or 
Valerie  M.  Mealy,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4695. 

General  function  of  the  committees. 
The  Gastrointestinal  Drugs  Advisory 
Committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  hmnan 
drugs  for  use  in  gastrointestinal 
diseases.  The  OTC  Drugs  Advisory 
Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the^ounter 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum ,nf  human  symptoms  and 
diseases. ' 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  30, 1993, 


44843 


Federal  RegiAer  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Notices 


and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
apprommate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committees  will  jointly  discuss  new 
drug  application  17-020, 
nonprescription  dmetidine  (SmithKline 
Beecham),  for  use  in  episodic  heartburn 
as  an  over-the^ounter  product,  and 
make  recommendations  to  the  agency  as 
to  whether  substantial  evidence  has 
been  provided  to  show  that  the  drug  is 
safe  and  effective  for  this  use. 

Generic  Drugs  Advisory  Committee 
With  Pulmonary>Allergy  Drugs 
Advisory  Committee  Representation 

Date,  time,  and  place.  September  14 
and  15, 1993, 8  a.m.,  Potomac  Inn,, 
ballroom  B,  Three  Research  Ct., 
Rockville.  MD  20850. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  September 
14, 1993, 8  a.m.  to  4:15  p.m.;  open 
public  hearing  4:15  p.m.  to  5:15  p.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
Septem^r  15, 1993, 8  a.m.  to  4:15  p.m.; 
open  public  hearing.  4:15  p.m.  to  5:15 
p.m.,  unless  public  participation  does 
not  last  that  long;  Ennona  B. 
McGoodwin  or  Mary  Elizabeth 
Donahue,  Center  for  Drug  Evaluation 
and  Research  (HFD-9),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5455. 

General  function  of  the  committees. 
Generic  Dnigs  Advisory  Committee 
gives  advice  on  scientific  and  technical 
issues  concerning  the  safety  and 
effectiveness  of  hiunan  generic  drug 
products  for  use  in  the  treatment  of  a 
broad  spectrum  of  human  diseases.  The 
Pulmonary-AUergy  Drugs  Advisory 
Committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
pulmonary  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  7, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  ad^sses  of  propos^ 
participants,  and  an  indication  of  the 


approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
September  14, 1993,  the  committee  will 
discuss  the  results  of  FDA-contracted 
pilot  studies  done  at  the  Johns  Hopkins 
University  School  of  Me^cine 
concerning  albuterol  dose/response 
relationships  when  delivered  by 
metered  dose  inhalers  (MDI's).  These 
results  will  serve  as  the  basis  for  the 
Office  of  Generic  Drugs'  draft  interim 
bioequivalence  guidance  for  albuterol 
MDI’s.  This  meeting  is  a  followup  to  the 
October  11. 1991,  meeting  (56  FR  49776, 
October  1, 1991)  at  which  roA's  Office 
of  Generic  Drugs  presented  possible 
study  designs  for  the  assessment  of 
bioequivalence  of  albuterol  MDI’s.  On 
September  15, 1993,  the  committee  will 
discuss  issues  related  to  current  policy 
concerning  the  documentation  of 
bioequivalence  for  solution/device 
combinations. 

Antiviral  Drugs  Advisory  Committee 

Date,  time,  and  place.  September  20 
and  21, 1993, 8  a.m..  Parklawn  Bldg., 
conference  rms.  D  and  E,  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  September 
20, 1993, 8  a.m.  to  10:30  a.m.;  open 
public  hearing,  10:30  a.m.  to  11  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 

11  a.m.  to  5  p.m.;  open  committee 
discussion,  ^ptember  21, 1993, 8  a.m. 
to  10:30  a.m.;  open  public  hearing, 

10:30  a.m.  to  11  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  11  a.m.  to 
3  p.m.;  Lee  L.  Zwanziger  or  Valerie 
Mealy,  Center  for  Drug  Evaluation  and 
Reseai^  (HFD-9).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  ot  views,  orally  or  in 
writing,  on  issues  pending  Jtofore  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  13. 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 


participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
September  20, 1993,  the  committee  will 
discuss  newly  available  data  on  the 
safety  and  efficacy  of  zalcitabine 
(Hivid®,  also  known  as  ddC, 
manufactured  by  Hoffinann-LaRoche) 
when  used  as  a  monotherapy  and  when 
used  as  one  agent  of  a  combination 
therapy.  On  ^ptember  21, 1993,  the 
committee  will  discuss  adverse  effects 
of  nucleoside  analogues  including  liver 
damage,  lactic  acidosis,  and  peripheral 
neuropathy.  Products  to  be  discussed 
include  fialuridine  (an  experimental 
drug  for  hepatitis  B,  manufactured  by 
Eli  Lilly),  alovudine  (FLT,  a  drug  no 
longer  in  clinical  trials  for  HIV, 
manufactured  by  American  Cyanamid), 
and  zidovudine  (Retrovir®, 
manufactured  by  Burroughs-Wellcome). 

Anti-Infective  Drugs  Advisory 
Committee 

Date,  time,  and  place.  September  23 
and  24, 1993, 8:30  a.m..  Holiday  Inn, 
Plaza  Ballroom,  8777  Georgia  Ave., 
Silver  Spring. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  September  23, 
1993,  8:30  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to 
4:30  p.m.;  open  public  hearing, 
September  24. 1993,  8:30  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  4:30  p.m.;  Ermona  B. 

McGoodwin  or  Mary  Elizabeth 
Donahue,  Center  for  Drug  Evaluation 
and  Research  (HFD-9).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5455. 

General  function  of  the  committees. 
The  committee  reviews  and  evaluates 
data  relating  to  the  safety  and 
effectiveness  of  marketed  and 
investigational  hiiman  drugs  for  use  in 
infectious  and  ophthalmic  disorders. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data,' 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  16, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
September  23, 1993,  the  committee  will 
discuss  central  nervous  system  toxicity 
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associated  with  the  use  of 
fluoroquinolones  and  whether  or  not  a 
new  class  warning  for  central  nervous 
system  toxicity  is  warranted.  During  the 
morning  of  September  24, 1993,  the 
committee  will  discuss  new  drug 
application  50-679,  cefepime 
hydrochloride  (Bristol-Myers  Squibb) 
and  the  issue  of  bacteremic  sepsis  as  an 
indication  for  this  product.  During  the 
afternoon  of  September  24, 1993,  the 
committee  will  discuss  the  issue  of 
pharmacokinetic  parameters  and 
microbiologic  inhibitory  and  cidal 
activity  data  as  surrogates  for  clinical 
eflectiveness  in  the  approval  of  new 
anti-infective  drug  products  or  in  the 
alteration  of  dosing  recommendations. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involv^.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hoiu  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee’s  work. 

Public  hearings  are  subject  to  FDA’s 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA’s 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape.  Aim.  or 
otherwise  record  FDA’s  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 


presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  list^  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing’s  conclusion,  if  time  permits,  at 
the  chairperson’s  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
horn  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA’s  regulations  (21  CFR  part  14)  on 
advisory  commiftees. 

Dated:  August  19, 1993. 

Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

IFR  Doc.  93-20569  Filed  8-24-93;  8:45  am) 
BILUNO  COOC  4t60-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-040-e3-4332-02] 

Emergency  Closure  of  the  Oregon 
Buttes  Wilderness  Study  Area, 
Sweetwater  County,  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Emergency  Closure  in 
the  Oregon  Buttes  Wilderness  Study 
Area;  Green  River  Resource  Area, 
Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  hereby  gives  notice 
that,  effective  immediately,  all  public 
lands  within  the  Oregon  Buttes 


Wilderness  Study  Area  (WSA)  are 
closed  to  all  mechanized  motorized/ 
non-motorized  vehicular  use  to  preserve 
the  WSA’s  suitability  as  Wilderness 
pursuant  to, the  provisions  under 
sections  302(b)  and  603(c)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

Increased  vehicular  use  in  the  area  is 
causing  unacceptable  levels  of  soil 
erosion  and  rutting.  Vehicular  use  off 
from  the  existing  trails  in  the  area  is  also 
increasing  due  to  the  rutting.  The 
WSA’s  characteristic  landscape  is  in 
danger  of  being  permanently  scarred 
and  impairing  the  suitability  of  the  area 
for  inclusion  in  the  National  Wilderness 
Preservation  System. 

EFFECTIVE  DATE:  The  closure  will 
become  effective  August  25. 1993  and 
will  remain  in  effect  until  further  notice 
or  until  the  Green  River  Resource 
Management  Plan  (RMP)  is  completed. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  LeBarron,  Area  Manager.  Green 
River  Resource  Area,  1993  Dewar  Drive, 
Rock  Springs,  Wyoming  82901. 
Telephone:  (307)  362-6422. 
SUPPLEMENTARY  INFORMATION:  A  Federal 
Register  Notice  was  published  on 
Monday,  August  15, 1983  to  notify  the 
public  of  off-road  vehicle  (ORV) 
designation  decisions  for  the  1982  Big 
Sandy  Management  Framework  Plan. 

The  ORV  designation  for  the  Oregon 
Buttes  WSA  (5,700  acres)  is  "limited  to 
existing  roads  and  trails’’  to  maintain 
wilderness  integrity,  and  protect  elk 
calving  and  raptor  nesting.  The  area  is 
also  closed  to  motorized  vehicle  use 
ftom  March  1  to  July  1. 

Monitoring  of  the  Wilderness  Study 
Area  has  revealed  that  violations  of  the 
“existing  road  and  trail”  ORV 
designation  is  commonly  occurring  and 
erosion  from  vehicle  use  is  increasing. 
There  are  13  two-track  traHs  and  2 
seismograph  trails  crossing  the 
Wilderness  Study  Area.  These  existing 
trails  of  about  12  miles  will  be 
rehabilitated  to  their  natural  state. 
Cultural,  wildlife,  wilderness,  and 
scenic  values  will  be  protected. 

The  emergency  closure  applies  to  all 
BLM  administered  public  lands  within 
the  Oregon  Buttes  Wilderness  Study 
Area,  located  in  Sweetwater  County, 
approximately  30  miles  northeast  of 
Parson,  Wyoming,  in  T.  26  N.,  R.  101 
W.,  Sixth  Principle  Meridian.  The 
closure  prohibits  the  use  of  all 
mechanized  motorized  and  non- 
motorized  vehicles  witliin  the 
wilderness  study  area,  with  the 
exceptions  of: 

(1)  Any  Federal,  State,  or  local  offlcers 
engaged  in  fire,  military,  emergency,  or 
law  enforcement  activities: 
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(2)  BLM  employees  engaged  in  official 
duties. 

Authority  for  closure  orders  is 
provided  under  43  GFR  subpart  8364.1. 

Violations  of  this  closure  are 
punishable  by  a  Hne  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months. 

Marlowe  Kinch, 

District  Manager. 

IFR  Doc.  93-20507  Filed  8-24-93;  8:45  am| 
BILLING  CODE  4310-22-M 


{00-070-4333-02-24-1 0] 

Correction  of  Temporary  Travel 
Restrictions  for  the  Siloam  Springs- 
Dotsero  Area 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 

ACTION:  Order  of  Area,  Road  and  Trail 
Use  Restriction. 

SUMMARY:  This  notice  corrects  the  legal 
description  for  the  affected  lands  in  the 
notice  of  Temporary  Travel  Restrictions 
for  the  Siloam  Springs-Dotsero  area, 
published  in  the  Federal  Register  Vol. 
58,  No.  137  on  Tuesday,  July  20, 1993, 
page  38781. 

SUPPLEMENTARY  INFORMATION:  The 
correct  legal  description  should  read- 
the  affected  public  land,  situated  in 
Eagle  and  Garfield  Counties  are  located 
in  T.  4  S..  R.  86  W.,  Sec.  30  and  31;  T. 

4  S.,  R.  87  W..  Sec.  25,  34.  35  and  36; 

T.  5  S..  R.  86  W.,  Sec.  5  and  6;  T.  5  S.. 

R.  87  W..  Sec.  1.  2.  3. 10.  11. 12.  and 
15;  Sixth  Principle  Meridian;  it  is 
bounded  by  Interstate  70  to  the  soiith, 
Colorado  Wver  to  the  east.  Deep  Creek 
and  Coffee  Pot  Road  to  the  north,  and 
the  White  River  National  Forest  to  the 
west. 

EFFECTIVE  DATE:  The  corrections  shall  be 
effective  immediately  and  all  existing 
restrictions  shall  remain  in  effect  until 
rescinded  or  modified  by  the 
Authorized  Officer. 

Timothy  Hartzell, 

Grand  Junction  District  Manager. 

IFR  Doc.  93-20503  Filed  8-24-93;  8:45  am] 
BILLING  CODE  4310->IB-M 


[CO-070-03-71 22-03-7408;  C-55434] 

Designation  of  Public  Lands  in  Eagle 
County,  Co;  Notice  of  Realty  Action — 
Exchange 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Designation  of  public  lands  in 
Eagle  Cotmty,  Colorado,  as  preliminarily 
suitable  for  disposal  out  of  Federal 
ownership  by  exchange. 


SUMMARY:  Pursuant  to  sections  205,  206, 
209,  302(b)  and  310  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1716),  the  Bureau  of  Land 
Management,  Glenwood  Springs 
Resource  Area,  has  identihed  the 
following-described  public  lands  as 
preliminarily  suitable  for  exchange. 

This  action  is  in  response  to  a  land 
exchange  proposal  submitted  by  the 
State  of  Colorado  and  Gerald  Rea. 

Sixth  Principal  Meridian,  Colorado 

T.  4  S.,  R.  83  W.. 

Sec.  25:  Lot  16 

Sec.  26:  Lot  4 

Sec.  33:  SE’ANE’/.,  NE'ASE'A 

Sec.  34:  SW'ANE'A,  SW’A.  WVzSE’A. 
SE’ASE’A 

Sec.  35:  NE’ANE’A,  S’ANE’A,  S’ASW’A. 
SE'A 

Sec.  36:  Lots  1.  2,  3.  and  4 
T.  5  S..  R.  83  W., 

Sec.  2:  Lots  5.  6,  and  8,  WVzNE’A,  W’A. 
NW'ASE’A 

Sec.  3;  Lots  5, 6,  and  11.  N’A,  NW’ASW’A, 
NE’ASE’A 

Sec.  4:  Lots  6  and  7,  S’ANE’A 

Sec.  10:  Lot  1 

Sec.  11:  Lots  2.  3,  and  4 

The  lands  described  above  contain 
2,046.72  acres,  more  or  less. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
for  disposal  by  exchange.  As  provided 
by  the  regulations  of  43  CFR  2201.1(b), 
any  subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  considered  as  filed  and 
shall  be  returned  to  the  applicant.  The 
segregative  effect  will  terminate  upon 
issuance  of  a  patent,  upon  publication 
in  the  Federal  Register  of  termination  of 
the  segregation,  or  2  years  from  the  date 
of  this  publication,  whichever  occurs 
First. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
assessment.  Upon  completion  of  the 
environmental  assessment  and  the  land 
use  decision,  a  Notice  of  Realty  Action 
shall  be  published  to  specify  the 
selected  public  lands  and  the  offered 
private  lands  proposed  for  exchange. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
lands  proposed  for  exchange  is  available 
for  review  in  the  Glenwood  Springs 
Resource  Area  Office  at  50629  Highway 
6  and  24,  P.O.  Box  1009,  Glenwo^ 
Springs,  Colorado  81602. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Grand  Junction  District, 


Bureau  of  Land  Management,  2815  H 
Road,  Grand  Junction.  Coloradp  81506. 
Timothy  Hartzell, 

Grand  Junction  District  Manager. 

IFR  Doc.  93-20504  Filed  8-24-93;  8:45  am| 
BILLING  CODE  4310-JB-M 


INV-93D-421(M)5:  N-67555] 

Notice  of  Realty  Action:  Lease/ 
Purchase  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Modifying  Exchange  NORA  to 
Allow  Lease/Purchase  for  Recreation 
and  Public  Purposes. 

SUMMARY:  The  following  described 
public  lands  in  Las  Vegas,  Clark  County. 
Nevada  are  being  considered  for 
disposal  by  lease/purchase  for 
Recreations  and  Public  Purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq).  The  City  of  Las  Vegas 
proposes  to  use  the  land  for  a  park  site, 
flood  control  detention  basin  and  w-ater 
reclamation. 

Mount  Diablo  Meridian,  Nevada 
T.  20  S.,  R.  60  E., 

Sec.  8:  NW’ANE’ANE’ASE'A,  SVzNE'A 
NE’ASE’A,  N'ANW'ANE’ASE’A,  SE'A 
NW'ANE’ASE’A,  SE’ANE'ASE'A,  N'A 
SW'ANE’ASE'A,  SW’ASW'ANE'ASE'A, 
NE’ANW'ASE'A,  N'ASE’ANW'ASE'A. 
SE’ASE’ANW'ASE’A,  N’ASE'ASE'A,  N'/z 
S’/zSE'ASE’A.  NE'ASW'ASE'A,  NW’A 

,  SE'ASW'ASE'A,  aggregating  92.500 
acres. 

Publication  of  this  NORA  in  the 
Federal  Register  will  modify  exchange 
classification,  N-56458,  to  allow  for 
disposal  by  lease/purchase  of  the  above 
described  lands.  Final  determination  on 
lease/purchase  will  await  completion  of 
an  environmental  analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2741.5,  subject  to  valid  and 
existing  rights,  publication  of  this  notice 
in  the  Federal  Register,  will  segregate 
the  public  lands,  as  described  in  this 
Notice,  from  all  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for 
leasing  under  the  mineral  leasing  laws 
and  from  any  subsequent  Recreation 
and  Public  Purposes  Act  proposals  filed 
by  any  other  proponent  other  than  City 
of  Las  Vegas. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  panies  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
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adverse  comments  will  be  reviewed  by 
the  State  Director. 

Ben  F.  Collins, 

District  Manager,  Las  Vegas,  NV. 

|FR  Doc  91-20511  Filed  8-24-93;  8:45  am] 

BIUJNQ  CODE  4310-aC-M 


[NV-055-e3-4350-02] 

Amendment  to  the  Caliente 
Management  Framework  Plan  (MFP) 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  The  BLM  Las  Vegas  District 
proposes  to  amendment  the  Caliente 
MFP  to  allow  for  establishment  of  Rio 
Grande  wild  turkey  (Meleagris 
gallopavo)  populations  on  the  resource 
area  in  the  following  areas:  Clover 
Mountains,  Meadow  Valley  Wash, 
Delamar  Mountains,  Highland  Range 
and  Clover  Creek.  The  number  of 
transplants  and  number  of  turkeys  to  be 
transplanted  would  be  based  upon 
monitoring  studies  that  indicate  the 
success  of  the  initial  transplants.  The 
following  is  a  legal  description  of  the 
transplant  areas: 


Mount  Diable  Meridian 

Clover  Mountain — ^T.  6  and  7  S.,  R.  70  and 
71  E. 

Meadow  Valley  Wash — ^T.  4,  5, 6  and  7  S., 

R.  66  and  67  E. 

Delamar  Mountain — ^T.  4,  5, 6  and  7  S.,  R.  64, 
65  and  66  E. 

Highland  Range — ^T.  1  N.  and  1  S.,  R.  66  R 
Clover  Creek — ^T.  3,  4  and  5  S.,  R.  67  and  68 
E. 

DATES:  Comments  may  be  submitted  by 
September  24, 1993. 

ADDRESSES:  Interested  parties  may 
submit  comments  on  the  proposed 
amendment  to  the  Caliente  MFP  to 
Curtis  G.  Tucker,  Caliente  Area 
Manager,  P.O.  Box  237,  Caliente, 
Nevada  89008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kyle  Teel,  Caliente  Wildlife  Biologist, 
P.d.  Box  237,  Caliente,  Nevada  89008. 
Telephone:  (702)  726-8100. 
SUPPLEMENTARY  INFORMATION:  The  areas 
described  above  have  been  field 
inspected  by  biologists  fitim  the  BLM 
and  Nevada  Department  of  Wildlife  and 
were  determine  to  be  suitable  for  wild 
turkeys.  The  Rio  Grande  subspecies  of 
wild  turkeys  was  chosen  to  be 
transplanted  into  these  areas  because 
th^  are  adapted  to  drier  climates. 

This  plan  amendment  is  authorized 
by  Title  43  CFR  1610.5-5. 

Dated:  August  16, 1993. 

Ben  F.  Collins, 

District  Manager,  Las  Vegas  District. 

IFR  Doc.  93-20543  Filed  8-24-93;  8:45  am) 
BILUNO  CODE  431fr-HC-M 


Fish  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
the  Ka‘u  Silversword,  Argyroxiphium 
kauense,  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Ka’u  silversword, 
Argyroxiphium  kauense,  a  Hawaiian 
plant.  The  Ka’u  silversword  occurs  on 
the  southeastern  slopes  of  Mauna  Loa 
Mountain  on  the  island  of  Hawaii, 
Hawaii. 

DATE:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  25, 1993  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
50167,  Honolulu,  Hawaii  96850 
(telephone  808-541-2749).  Copies  of 
the  draft  recovery  plan  will  be  available 
for  inspection  at  the  Hilo  Public  Library, 
300  Waianuenue  Ave.,  Hilo,  HI  96720. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  Robert  P.  Smith,  Field  Supervisor  of 
the  Pacific  Islands  Office  at  the  above 
Honolulu  address.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  above  Hofiolulu  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Karen  W.  Rosa,  Fish  and  Wildlife 
Biologist,  at  the  above  Honolulu 
address. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service’s 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  criteria  for 
recognizing  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
initial  estimates  of  times  and  costs  to 
implement  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 


recovery  plans  for  listed  species  imless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  required  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualize  responses  to  comments 
will  not  be  provide. 

The  species  being  considered  in  this 
recovery  plan  is  the  Ka’u  silversword, 
Argyroxiphium  kauense.  The  areas  of 
emphasis  for  recovery  actions  for  this 
species  are,  the  Upper  Waiakea  Forest 
Reserve,  the  Keapohina  area  of  Kahuku 
Ranch  and  the  sub-alpine  parkland  of 
Hawaii  Volcanoes  National  Park  on  the 
island  of  Hawaii,  Hawaii.  Recovery 
efforts  will  focus  on  securing  habitat 
and  managing  it  to  remove  threats  by 
feral  imgulates,  alien  plants  and 
predatory  insects.  Current  populations 
will  be  augmented  and  new  populations 
will  be  established. 

Public  Comments  Solicited 

The  ^rvice  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority  ' 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(0. 

Dated:  August  17, 1993. 

William  E.  Martin, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Region  1. 

[FR  Doc.  93-20528  Filed  8-24-93;  8:45  am] 
BiLUNG  CODE  4310.46-M 


Notice  of  Receipt  of  Applications  for 
Permit  ' 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 
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PRT-769931 

Applicant:  lames  Greaves.  Santa  Barbara.  CA 

Applicant  requests  amendment  to  his 
current  permit  for  authorization  of  take 
activities  throughout  the  State  of 
California  with  least  Bell’s  vireos 
( Vireos  bellii  pusillus)  for  scientific 
purposes. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  OfHce  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive,  . 
room  432,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104):  FAX;  (703/358- 
2281). 

Dated:  August  20. 1993. 

Susan  Jacobsen. 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

IFR  Doc.  93-20562  Filed  8-24-03:  8:45  am] 
BUJUNQ  COOC  4310-5fr-M 


Wild  Bird  Conservation  Act  (WBCA)  of 
1992;  Possible  Suspension  of  Imports 
of  African  Grey  Parrots  to  the  United 
States 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  a  petition 
and  proposed  action. 

SUHMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the  receipt 
of  a  petition  horn  the  Environmental 
Investigation  Agency  to  suspend  the 
import  of  African  grey  parrots  from  Cote 
d'Ivoire,  Togo,  and  Benin  to  the  United 
States  under  the  Wild  Bird  Conservation 
Act  of  1992  (WBCA).  The  Service 
hereby  proposes  to  suspend  the 
importation  of  African  grey  parrots 
[Psittacus  erithacus  and  ail  subspecies) 
from  Cote  d’Ivoire,  Togo,  Benin,  and 
Guinea,  based  on  information  in  the 
petition  and  in  other  documents 
available  to  the  Service.  The  petition 
has  been  found  to  present  substantial 
informaticHi  indicating  that  suspending 
the  import  of  African  grey  parrots  is 
warranted  under  the  WB^,  and  that 
^  the  trade  in  African  grey  parrots  from 
these  countries  is  detrimental  to  the 
species’  survival.  Throi|gh  the  issuance 
of  this  notice,  the  Service  requests 


additional  data,  comments,  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  and  conservation 
communities,  industry  groups,  or  any 
other  concerned  interested  party 
regarding  the  status  of  Afirican  grey 
parrots. 

DATES:  The  Fish  and  Wildlife  Service 
(Service)  will  consider  comments  and 
information  received  by  September  24. 
1993  in  making  a  final  decision  on  this 
proposed  action. 

ADDRESSES:  Comments  and  information 
should  be  sent  to:  Director,  U.S.  Fish 
and  Wildlife  Service,  do  Mr.  Marshall 
P.  Jones.  Chief.  Office  of  Management 
Authority,  4401  N.  Faurfax  Dr.,  room 
420C.  Arlington  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Susan  S.  Lieberman,  Office  of 
Management  Authority,  at  the  above 
addre^,  telephone  (703)  358-2093. 
SUPPLEMENTARY  INFORMATION:  On 
October  23, 1992,  the  Wild  Bird . 
Conservation  Act  (WBCA)  of  1992  (16 
U.S.C.  4901-4916)  was  signed  into  law. 
The  purposes  of  the  WBCA  include 
promoting  the  conservation  of  exotic 
birds  by:  Ensuring  that  all  imports  into 
the  United  States  of  species  of  exotic 
birds  are  biologically  sustainable  and 
not  detrimental  to  the  species;  ensuring 
that  imported  birds  are  not  subject  to 
inhumane  treatment:  and  assisting  wild 
bird  conservation  and  management 
programs  in  coimtries  of  origin. 

Pursuant  to  section  105(b)  of  the 
WBCA  (16  U.S.C  4904),  “Emergen^ 
Authority  to  Suspend  Imports  of  Listed 
Species,”  the  WBCA  authorizes  the 
Secretary  of  the  Interior  to  suspend  the 
importation  of  exotic  birds  of  any 
species  that  is  listed  in  any  Appendix  to 
the  Convention  on  International  Trade 
in  Endan^red  Species  of  Wild  Flora 
and  Fauna  (CITES,  or  Convention),  if 
the  Secretary  determines  that; 

“1.  Trade  in  that  species  is 
detrimental  to  the  species, 

2.  There  is  not  sufficient  information 
available  on  which  to  base  a  judgement 
that  the  species  is  not  detrimentally 
affected  by  trade  in  that  species,  or 

3.  Remedial  measures  have  been 
recommended  by  the  Standing 
Committee  of  the  Convention  that  have 
not  been  implemented;  and 

4.  The  suspension  might  be  necessary 
for  the  conservation  of  the  species.” 

This  proposed  action  is  based  on 
various  documents,  including  published 
and  unpublished  studies.  All 
documents  on  which  this  proposed 
action  is  based  are  on  file  in  the 
Service’s  Office  of  Management 
Authority,  and  are  available  on  request. 


On  February  22, 1993,  the  Service 
received  a  letter  from  G.A.  Punguse, 

Chief  Game  and  Wildlife  Officer  for 
Ghana,  requesting  that  the  United  States 
stop  Afirican  grey  parrot  shipments  from 
Togo  to  the  United  States  and  stating 
that  no  African  grey  parrot  populations 
are  found  in  Togo  and  that  all  of  the 
birds  exported  from  Togo  are  actually 
smuggled  from  Ghana. 

On  April  12. 1993,  the  Environmental 
Investigation  Agency  submitted  a 
petition  to  the  Service  requesting  the 
Secretary  to  suspend  imports  of  African 
grey  parrots  from  Cote  d’Ivoire,  Togo, 
and  Benin  to  the  United  States. 

On  April  15, 1993,  the  Service 
received  a  letter  frx}m  the  CITES 
Secretariat  in  Switzerland  noting  that  a 
CITES  report  (Dandliker,  1992)  on  the 
grey  parrot  in  Ghana  indicates  that  the 
majority  of  the  specimens  that  are 
export^  from  Cote  d’Ivoire  are  in 
reality  smuggled  into  Cote  d’Ivoire  from 
Ghana  and  other  countries.  The  letter 
further  noted  that  the  Secretariat  had 
corresponded  with  the  Government  of 
Cote  d’Ivoire,  expressed  its  concerns 
that  a  large  number  of  birds  may  have 
been  smuggled  firom  Ghana,  and 
recommended  that  Cote  d!Ivoire  stop 
exports  of  African  grey  parrots  until 
populations  could  be  surveyed. 

At  the  eighth  meeting  of  the  CITES 
Conference  of  the  Parties  in  Kyoto. 

Japan.  Resolution  Conf.  8.9  was 
adopted.  The  Resolution,  entitled  “The 
Trade  in  Wild-Caught  Animal 
Specimens,”  established  a  process 
whereby  the  CITES  Animals  Committee 
would  communicate  primary  and 
secondary  recommendations  to  CITES 
Parties  regarding  species  that  had  been 
identified  as  high-priority  species.  The 
African  grey  parrot  is  such  a  species. 

The  resolution  established  a  process 
whereby  the  CITES  Secretariat  would 
assess  whether  a  party  had  implemented 
specific  recommendations;  any  failure 
to  so  demonstrate  would  be  brought  to 
the  attention  of  the  Standing  Committee. 
The  Secretariat  sent  recommendations 
from  the  Animals  Committee  to  severe! 
CITES  Parties  in  June  1992;  those  that 
did  not  reply  were  sent  reminders  in 
October  1992  and  January  1993.  Based 
on  the  report  of  the  Secretariat  to  the 
March  1993  meeting  of  the  CTTES 
Standing  Committee  in  Washington.  DC. 
the  Standing  Committee  unanimously 
recommended  to  all  Parties  that  imports 
be  suspended  for  a  number  of  species, 
including  the  African  grey  parrot  from 
Guinea. 

On  April  20. 1993,  the  CITES 
Secretariat  issued  Notification  to  the 
Parties  No.  737.  which  notified  the 
Parties  of  the  Standing  Committee’s 
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recommendation  to  suspend  imports  of 
Psittacus  erithacus  from  Guinea. 

On  May  7, 1993,  the  CITES  Secretariat 
issued  Notification  to  the  Parties  No. 

746,  which  “strongly  recommended” 
that  Parties  “not  accept  any  comparable 
documentation  from  Cote  d’Ivoire  for 
trade  in  si>ecimens  of  African  grey 
parrots  (P.  erithacus),  including  the 
subspecies  P.  e.  erithacus  and  P.  e. 
timneh.”  This  recommendation  remains 
in  effect  until  the  CITES  Secretariat  is 
satisfied  that  the  government  of  Cote 
d’Ivoire  has  “completed  surveys  on  its 
wild  populations  of  African  grey  parrots 
and  biased  on  those  surveys,  establishes 
a  management  plan  for  sustainable 
international  trade;  and  has  taken 
appropriate  measures  to  prevent  the 
illegal  import  of  grey  parrots  from  other 
countries,  and  to  ensure  that  shipments 
of  grey  parrots  that  are  exported  from 
Cote  d’Ivoire  do  not  include  birds  that 
have  been  imported  illegally.”  The 
Notification  notes  that  a  CITES  report 
on  the  grey  parrot  in  Ghana  indicates 
that  the  majority  of  P.  erithacus 
erithacus  exported  from  Cote  d’Ivoire 
are  birds  that  are  smuggled  from  Ghana 
and  other  countries. 

The  African  grey  parrot  [Psittacus 
erithacus)  is  a  medium-sized  parrot 
endemic  to  Africa.  It  is  distributed  in 
Central  Africa  from  the  Gulf  of  Guinea 
Islands  and  the  west  coast  east  to 
western  Kenya  and  northwestern 
Tanzania;  it  possibly  ranges  to  Mt. 
Kilimanjaro  in  Tanzania  (Forshaw, 

1989).  They  are  primarily  birds  of 
lowland  forests. 

There  are  three  subspecies 
recognized:  Psittacus  e.  erithacus,  P.  e. 
princeps,  and  P.  e.  timneh  (Forshaw, 
1989;  Howard  and  Moore,  1991).  The 
nominate  subspecies,  P.  e.  erithacus,  is 
widespread  in  equatorial  Africa.  It 
ranges  from  southeastern  Cote  d’Ivoire 
to  western  Kenya  and  south  to  northern 
Angola,  southern  regions  of  Zaire  and  to 
northwestern  Tanzania.  P.  e.  princeps  is 
restricted  to  the  islands  of  Principe  and 
Bioko  in  the  Gulf  of  Guinea;  while  P.  e. 
timneh  is  confined  to  southern  Guinea, 
Sierra  Leone,  Liberia  and  the 
westernmost  parts  of  Cote  d’Ivoire. 

The  nominate  subspecies,  P.  e. 
erithacus  (“Redtail”),  can  be 
distinguished  from  P.  e.  timneh 
(“Maroontail”)  by  morphological 
characteristics.  “Red-tailed  African  grey 
parrots”  have  an  all-black  bill  and  a 
bright  red  tail,  whereas  “Maroon-tailed 
African  grey  parrots”  have  a  pale  upper 
bill,  a  much  darker  maroon-red  (often 
witli  a  lot  of  dark-brown)  tail,  their 
general  body  color  is  darker,  and  on 
:  average,  they  are  about  15%  smaller  in 
^  size  than  Red-tailed  African  grey  parrots 
(Dai.dliker,  1992).  Within  the  Red-tailed 


African  grey  parrots.  (P.  e.  erithacus), 
there  exists  a  gradient  in  body  size 
between  western  and  eastern 
populations  (Dandliker,  1992).  Traders 
distinguish  between  the  “Ghanaian 
Redtails”  and  the  “Congo  or 
Cameroonian  Redtails.”  “Congo  Red¬ 
tailed  African  grey  parrots”  are  larger 
and  heavier  than  those  from  the  western 
parts  of  the  ran^e. 

Although  African  grey  parrots  have 
long  been  popular  in  the  pet  bird  trade, 
very  little  scientific  data  on  the  status, 
population  sizes,  and  demography  of 
wild  populations  exists.  The  trade  in 
this  species  has  long  been  an  issue  of 
concern.  Between  1983  and  1989, 

346,782  African  grey  parrots  were 
exported  from  20  African  countries, 
including  two  (Senegal  and  Togo)  which 
are  not  believed  to  be  range  states 
(Environmental  Investigation  Agency 
1993).  In  1991, 10,651  Psittacus 
erithacus  and  3,976  P.  e.  timneh  were 
imported  into  the  United  States.  As  of 
June  20, 1993,  6,421  Psittacus  erithacus 
and  2,138  P.  e.  timneh  had  been 
imported  into  the  United  States  since 
the  WBCA  was  enacted,  under  the  quotai 
established  by  the  WBCA  and  published 
in  the  Federal  Register  (58  FR 19840). 

A  CITES  Report  (Dandliker,  1992) 
estimated  the  total  population  of  Red¬ 
tailed  African  grey  parrots  (P.  e. 
erithacus)  in  West  Africa  to  be  between 
40,000  and  100,000  birds.  The  largest 
population  of  Red-tailed  African  grey 
parrots  occurs  in  Ghana,  where  the 
population  is  estimated  to  be  between 
30,000  and  80,000  birds  (75%-80%  of 
the  total  West  African  population) 
(Dandliker,  1992). 

Since  1980,  Ghana  has  banned  the 
export  of  its  African  grey  parrots.  This 
ban  was  found  to  be  necessary  by  the 
Ghana  Department  of  Game  and 
Wildlife  “because  of  the  large  number  of 
birds  exported  annually  without 
scientific  information  to  determine  a 
sustainable  off-take  which  would  ensure 
the  survival  of  the  species  in  the  wild” 
(Letter  from  G.  Punguse,  1993).  The 
recent  CITES  Secretariat-sponsored 
survey  of  African  grey  parrots  in  Ghana 
(Dandliker,  1992)  concluded  that  the 
majority  of  the  wild  populations  of  Red¬ 
tailed  African  grey  parrots  are  found  in 
Ghana,  with  a  few  populations  along  the 
Cote  d’Ivoire  eastern  boundary  with 
Ghana  and  none  in  Togo.  The  CITES 
report  (Dandliker,  1992)  found  that  the 
majority  of  African  grey  parrots  (P.  e, 
erithacus)  exported  from  Cote  d’Ivoire 
are,  in  reality,  birds  that  are  smuggled 
into  Cote  d’Ivoire  from  Ghana,  and  all 
the  African  grey  parrots  exported  from 
T(^o  come  from  Ghana. 

The  Environmental  Investigation 
Agency  (ElA,  1993)  studies  the  illegal 


trade  in  African  grey  parrots  from 
Ghana,  at  the  request  of  the  Ghanaian 
Government.  Statements  made  by 
traders  to  ELA  appear  to  further 
substantiate  the  Hndings  of  the  CITES 
Report  concerning  the  illegal  trade  in 
African  grey  parrots  from  Cote  d’Ivoire. 
Statements  made  by  traders  to  EIA  also 
point  to  illegal  trade  in  African  grey 
parrots  from  Benin,  which  originated  in 
Ghana. 

After  a  review  of  the  petition  from  the 
Environmental  Investigation  Agency, 
the  aforementioned  Notifications  from 
the  CITES  Secretariat,  and  other 
information  available,  the  Service 
concludes  the  petition  did  present 
substantial  scientific  and  commercial 
information  indicating  that  the 
suspension  of  imports  of  African  grey 
parrots  imports  from  Cote  d’Ivoire, 

Togo,  and  Guinea  is  warranted. 
Information  related  to  imports  of 
African  grey  parrots  from  Benin  is  more 
limited,  and  the  Service  is  interested  in 
any  information  regarding  trade  in 
African  grey  parrots  originating  in  or 
reexported  from  Benin.  Information 
available  to  the  Service  indicated  that  in 
Ghana,  although  the  African  grey  parrot 
is  protected  from  export,  it  has  been 
depleted  by  the  “laundering”  of 
smuggled  birds  through  exports  of  the 
species  from  Cote  d’Ivoire,  Togo,  and 
possibly  Benin.  Therefore,  the  Service 
finds  that  the  trade  of  African  grey 
parrots  from  Cote  d’Ivoire,  Benin,  Togo, 
and  Guinea  may  be  detrimental  to  the 
species  in  Ghana;  a  suspension  of 
imports  from  these  countries  is 
proposed,  in  the  interest  of  the 
conservation  of  the  spiecies  in  Ghana. 

Effects  of  the  Rule 

The  Service  has  determined  that  this 
action  is  not  a  major  rule  under 
Executive  Order  12291  ,^^nor  does  it  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  estimated  number  of  birds  that  may 
be  made  unavailable  to  the  wild  bird 
market  totals  2,000.  In  October  1993, 
importation  of  this  species  will  be 
prohibited  by  the  Wild  Bird 
Conservation  Act;  this  action  would 
impose  the  ban  prior  to  October.  This 
rule  does  not  contain  any  information 
collections  for  which  Office  of 
Management  and  Budget  approval  is 
required  under  44  U.S.C.  3501. 

Public  Comments  Solicited 
The  Service  intends  that  any  final 
decision  resulting  from  this  Notice  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
data  from  the  public,  other  concerned 
governmental  agencies,  the  scientific  or 
conservation  communities,  trade 
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organizations,  or  any  other  interested 
party  concerning  any  aspect  of  this 
proposal  are  hereby  solicited. 
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Minerals  Management  Service 

Royalty  Management  Advisory 
Committee 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
the  Royalty  Management  Advisory 
Committee  (RMAC)  will  meet  in 
Lakewood.  Colorado,  at  the  location  and 
on  the  dates  identified  below.  The 
purpose  of  these  meetings  are  to 
conduct  work  in  conjunction  with  the 
-  Department  of  the  Interior’s 
(Department)  “reinvention  laboratory” 
recently  established  in  support  of  the 
National  Performance  Review,  a  major 
initiative  of  the  Administration  to 
streamline  Federal  agencies  and 
programs. 

LOCATION  AND  DATES:  The  RMAC  will 
meet  at  building  85  on  the  Denver 


Federal  Center.  West  Sixth  Avenue  and 
Kipling  Street.  Lakewood,  Colorado,  on 
September  14  and  October  6. 1993,  from 
9  a.m.  to  5  p.m. 

The  meetings  will  be  open  to  the 
public.  Public  attendance  may  be 
limited  to  the  space  available.  Members 
of  the  public  will  be  given  an 
opportunity  to  address  RMAC  and 
questions  ^m  the  public  will  be 
addressed  at  a  designated  time  during 
each  meeting.  Written  statements 
should  be  submitted  by  September  10. 
1993,  for  the  September  14  meeting,  and 
by  October  1  for  the  October  6  meeting 
to  the  address  listed  below.  Minutes  of 
these  meetings  will  be  available  for 
public  inspection  and  copying  10  days 
following  each  meeting  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Connie  Bartram,  Chief.  Staflf  Operations, 
Minerals  Management  Service.  Royalty 
Management  Program.  P.O.  Box  25165. 
Mail  Stop  3060,  Denver,  Colorado 
80225-0165,  telephone  number  (303) 
231-3410  or  231-3896. 

SUPPLEMENTARY  INFORMATION:  The 
Department  recently  reestablished  the 
RMAC  Charter  which  expired  February 
25, 1993.  The  new  charter  will 
terminate  in  2  years.  During  previous 
terms,  RMAC  was  invaluable  to  the 
Department  in  providing  input  and 
advice  regarding  a  number  of  issues, 
including  product  valuation.  State  and 
tribal  audit  funding,  accounting  system 
improvements,  and  Indian  initiatives. 
The  RMAC  provides  the  Department 
with  a  formal  mechanism  for  soliciting 
the  viewpoint  of  representation 
interested  in  and  knowledgeable 
regarding  royalty-related  policies. 

The  RMAC  is  comprised  of  10 
members,  representing  the  interests  of 
States,  Indians,  minerals  industry,  and 
MMS.  The  RMAC  members  have 
professional  or  personal  qualifications 
or  experience  relative  to  mineral  leasing 
and  royalty  management  activities. 

The  RMAC  was  rechartered  to  work  in 
conjunction  with  the  Department’s 
“reinvention  laboratory”  recently 
established  in  support  of  the  National 
Performance  Review,  a  major  initiative 
of  the  Administration  to  streamline 
Federal  agencies  and  programs.  The 
“reinvention  laboratory”  will  evaluate 
alternatives  for  simplifying  the  royalty 
collection  and  disbursement  process. 
The  RMAC  will  provide  MMS  a  needed 
constituent  sounding  board  as  attempts 
are  made  to  design  and  test  improved 
royalty  procedures. 


Dated;  August  19. 1993. 
fames  W.  Shaw, 

Associate  Director  for  Royalty  ManagAnenL 
IFR  Doc.  93-20539  Filed  8-24-93;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-652 
(Preliminary)] 

Aramid  Fiber  Formed  of  Poly  Para- 
Phenylene  Terephthalamide  From  the  ' 
Netherlands 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the  . 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  the 
Netherlands  of  aramid  Rber  formed  of 
poly  para-phenylene  terephthalamide 
(PPD-T  aramid  fiber),2  provided  for  in 
subheadings  5402.10.30,  5402.32.30, 
5503.10.00,  and  5601.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  July  2, 1993,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  counsel  on 
behalf  of  E.I.  du  Pont  de  Nemours  &  Co., 
Wilmington.  DE.  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  PPD-’T  aramid  fiber  from  the 
Netherlands.  Accordingly,  effective  July 
2. 1993,  the  Commission  instituted 
antidumping  investigation  No.  731-TA- 
652  (Preliminary). 

Notice  of  the  institution  of  the 
Commission’s  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  12. 1993  (58  FR 
37503).  The  conference  was  held  in 
Washington,  DC,  on  July  23, 1993,  and 


'  The  record  is  defined  in  §  207.2(0  of  the 
Commission’s  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

I  The  imported  merchandise  which  is  the  subject 
of  Commerce's  investigation  is  all  forms  of  PPD-T 
aramid  fiber  from  the  Netherlands.  This  includes 
PPD-T  aramid  fiber  in  the  form  of  filament  yarn, 
staple,  pulp  (wet  or  dry),  non-wovens.  chopped 
fiber,  and  floe. 
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all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Conunerce  on  August 
16, 1993.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2672  (August  1993),  entitled  "Aramid 
Fiber  Formed  of  Poly  Para-phenylene 
Terephthalamide  from  the  Netherlands: 
Investigation  No.  652  (Preliminary)." 

Issued:  August  17, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretaiy. 

(FR  Doc.  93-20571  Filed  8-24-93;  8:45  am) 
aajJNQ  COOK  702(M)2-P 


[Investigation  No.  731-TA-621  (Final)] 

Certain  Compact  Ductile  Iron 
Waterworks  Fittings  and  Accessories 
Thereof  From  the  People’s  Republic  of 
China 

Determination 

On  the  basis  of  the  record  ■  developed 
in  the  subject  investigation,  the 
Commission  determines,^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  the  People’s 
Republic  of  China  of  certain  compact 
ductile  iron  waterworks  fittings, 
provided  for  in  subheading  7307.19.30 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS),  that  have  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV).  The  Commission 
further  determines,  pursuant  to  19 
U.S.C.  1673(b)(4)(B),  that  it  would  not 
have  found  material  injury  but  for  the 
suspension  of  liquidation  of  entries  of 
the  merchandise  under  investigation. 

The  Commission  further  determines, 
pursuant  to  section  735(b)  of  the  Act, 
that  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  the  People’s  Republic  of  China  of 
cast  iron  glands  for  such  fittings,^ 
provided  for  in  subheading  7325.99.10 
of  the  HTS,  that  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  LTFV.  The 
Commission  also  determines,  pursuant 
to  19  U.S.C.  1673d(b)(4)(A),  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  such  merchandise;  thus. 


■  The  record  is  defined  in  $  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

>  Commissioner  Anne  E.  Brunsdale  and 
Commissioner  Caro)  T.  Crawford  dissenting. 


the  retroactive  imposition  of 
antidiunping  duties  is  not  necessary. 

The  Commission  further  determines, 
pursuant  to  section  735(b)  of  the  Act, 
that  an  industry  in  the  United  States  is 
not  materially  injured  or  threatened 
with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  reason  of  imports  from  the  People’s 
Republic  of  China  of  accessory  packs, 
for  which  separate  components  are 
provided  for  in  subheadings  4016.93.00, 
7318.15.20,  and  7325.99.10  of  the  HTS, 
that  have  been  found  by  the  Department 
of  Commerce  to  be  sold  in  the  United 
States  at  LTFV. 

Background 

The  Commission  instituted  this 
investigation  effective  February  9, 1993, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  compact  ductile  iron 
waterworks  fittings  and  accessories 
thereof  from  the  People’s  Republic  of 
China  were  being  sold  at  LIW  within 
the  meaning  of  section  733(b)  of  the  Act 
(19  U.S.C.  1673b(b)).  Notice  of  the 
institution  of  the  Commission’s 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Sectary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  March 
10, 1993  (58  FR  13278).  The  hearing  was 
held  in  Washington,  DC,  on  July  8, 

1993,  and  all  persons  who  requested  the 
opportunity  were  peraiitted  to  appear  in 
person  or  by  coimsel. 

The  Conunission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  August 
19, 1993.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2671  (August  1993),  entitled  "Certain 
Compact  Ductile  Iron  Waterworks 
Fittings  and  Accessories  Thereof  from 
the  People’s  Republic  of  China: 
Investigation  No.  731-TA-621  (Final).’’ 

Issued;  August  19, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  93-20572  Filed  8-24-93;  8:45  am) 
BILLING  CODE  7020-02-P 


[Investigations  Nos.  731-TA-654-657 
(Preliminary)] 

Certain  Cordage  Products  From  Costa 
Rica,  Korea,  Itoxico,  and  Portugal 

AGENCY:  United  States  International 
Trade  Commission. 


ACTION:  Notice  of  withdrawal  of 
petitions  in  antidumping  investigations. 

SUMMARY:  On  August  16, 1993,  the  U.S. 
Department  of  Commerce  and  the  U.S. 
International  Trade  Commission 
received  a  letter  from  petitioner  in  the 
subject  investigations  (Cordage  Institute, 
Hingham,  MA)  withdrawing  its 
petitions.  Commerce  has  not  initiated  its 
investigations  as  provided  in  section 
732(c)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673a(c)).  Accordingly,  the 
(Dommission  gives  notice  that  its 
antidumping  investigations  concerning 
certain  cordage  products  from  Costa 
Rica,  Korea,  Mexico,  and  Portugal 
(investigations  Nos.  731-TA-654-657 
(Preliminary))  are  discontinued. 
EFFECTIVE  DATE:  August  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Conunission ’s  TDD  terminal  on  202— 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2(M)0. 

Issued:  August  17, 1993. 

By  order  of  the  Conunission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  93-20573  Filed  8-24-93;  8:45  am) 
BILUNO  CODE  702l)-02-P 


[Investigation  No.  337-TA-344] 

Commission  Determination  Not  To 
Review  an  Initial  Determination  Finding 
a  Respondent  Has  Waived  Its  Right  To 
Appear,  To  Be  Served  With 
Documents,  and  To  Contest  the 
Allegations  in  Issue  in  the 
Investigation 

hi  the  Matter  of  Certain  Cutting  Tools  for 
Flexible  Plastic  Conduit  and  Components 
Thereof. 

AGENCY:  U.S.  International  Trade 
Conunission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge’s  (ALJ)  initial  determination  (ID) 
(Order  No.  16)  in  the  above-captioned 
investigation  finding  that  respondent 
Chewink  Corporation  ("Chewink")  has 
waived  its  ri^ts  to  appear,  to  be  served 
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with  documents,  and  to  contest  the 
allegations  in  issue  in  this  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rohin  L.  Turner,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  E)C  20436,  telephone  202- 
205-3103. 

SUPPLEMENTARY  INFORMATION:  On  July  7, 
1993,  the  ALJ  issued  an  order  (Order 
No.  15)  giving  Chewink  until  July  16, 
1993,  to  show  cause  why  it  should  not 
be  found,  pursuant  to  Commission 
interim  rule  210.25,  to  have  waived  its 
right  to  appear,  to  be  served  with 
documents,  and  to  contest  the 
allegations  in  issue  in  this  investigation. 
Chewink  did  not  respond  to  that  order. 
On  July  20, 1993,  the  ALJ  issued  an  ID 
(Order  No.  16)  finding  Chewink  had 
waived  the  aforementioned  rights. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  section  210.53(h)  of  the 
Commission’s  Interim  Rules  of  Practice 
and  Procedure  (19  CFR  210.53(h)). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are ' 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202r 
205-1810. 

By  order  of  the  Commission. 

Issued:  August  16, 1993. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  93-20574  Filed  8-24-93;  8:45  am) 
BILUNO  CODE  7020-02-P 


I  Pnvestigation  No.  337-TA-352] 

Commission  Determination  Not  To 
Review  an  Initiai  Determination 
Granting  Motion  To  Intervene 

In  the  Matter  of  Certain  Personal 
Computers  with  Memory  Management 
Information  Stored  in  External  Memory  and 
Related  Materials. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrativa  law 
judge’s  initial  determination  (ID)  in  tha 


above-captioned  investigation  granting 
the  motion  of  Cyrix.  Inc.  to  intervene  on 
the  side  of  respondents  in  the 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  T.  Bailey,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3108. 

SUPPLEMENTARY  INFORMATION:  On  June 
16, 1993,  Cyrix,  Inc.  (Cyrix)  filed  a 
Motion  to  Intervene  on  the  Side  of 
Respondents.  Complainant  Intel  did  not 
oppose  Cyrix’s  motion;  respondents 
Twinhead  Int’l  Corp.  and  Twinhead 
Corp.  supported  Cyrix’s  motion;  and  the 
Commission  investigation  attorney  did 
not  oppose  C)rrix’s  motion.  On  July  2, 
1993,  the  presiding  administrative  law 
judge  issued  an  ID  granting  Cyrix’s 
motion  to  intervene.  No  petitions  for 
review  or  agency  comments  were  filed 
regarding  the  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  §  210.53  of 
the  Commission’s  Interim  Rules  of 
Practice  and  Procedure,  19  CFR  210.53. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  ofiicial 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

Issued:  August  17, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-20575  Filed  8-24-93;  8:45  am) 

BILUNG  CODE  7020-02-P 


pnvestigation  No.  337-TA-3501 

Decision  To  Review  an  Initial 
Determination  Granting  Motion  for 
Summary  Determination  on  the  Issue 
of  Jurisdiction 

In  the  Matter  of  Certain  Sputtered  Carbon 
Coated  Computer  Disks  and  Products 
Containing  Same,  Including  Disk  Drives. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
an  initial  determination  (ID)  (Order  No. 


62)  issued  on  July  26, 1993  (“the  July  26 
ID’’),  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  the  motion  for 
summary  determination  on  the  issue  of 
jurisdiction  filed  by  respondent  Maxtor 
Corp.  (“Maxtor”). 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  A.  Bernstein,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3087. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  sputtered 
carbon  coated  computer  disks 
(“sputtered  disks’’)  and  products 
containing  such  disks,  including  disk 
drives,  on  May  5, 1993.  Complainant 
Aine  alleges  infringement  of  claims  23, 
24,  25,  26,  and  29  of  U.S.  Letters  Patent 
Re  32,464  (“the  '464  patent’’),  Aine’s 
complaint  alleges  that  Maxtor  assembles 
overseas  and  imports  into  the  United 
States  disk  drives  containing  sputtered 
disks  that  infringe  the  pertinent  claims 
of  the  ’464  patent. 

In  its  motion  for  summary 
determination,  Maxtor  asserted  that  the 
disks  that  it  purchases  for  installation  in 
its  disk  drives  are  either  manufactured 
in  the  United  States  or  manufactured 
overseas  by  a  licensee  of  complainant 
Aine.  Consequently,  it  argued  that  it  is 
entitled  to  summary  determination 
because  its  purchasing  activities  are 
either  outside  the  jurisdiction  of  section 
337,  insofar  as  they  concern 
domestically-manufactured  disks,  or 
non-inhringing,  insofar  as  they  concern 
the  disks  manufactured  by  the  licensee. 
Maxtor  asserted  that  the  jurisdictional 
issues  raised  by  its  motions  were 
identical  to  those  in  several  previous 
motions  for  summary  determination  or 
partial  summary  determination  filed  by 
other  respondents  to  the  investigation 
which  the  ALJ  granted  in  an  ID  issued 
on  May  28, 1993  (“the  May  28  ID’’J.  In 
that  ID.  the  ALJ  concluded  that  the 
Commission  does  not  have  section  337 
jurisdiction  over  domestically- 
manufactured  articles.  Complainant 
Aine  opposed  the  Maxtor  motion. 

In  the  July  26  ID,  the  ALJ  granted  the 
Maxtor  summary  determination  motion 
on  the  basis  of  the  May  28  ID.  On  June 
30, 1993,  the  Commission  issued  a 
notice  indicating  that  it  would  review 
the  May  28  ID.  Additionally,  on  July  21, 
1993,  the  Commission  issued  a  notice 
indicating  that  it  would  review  an  ID  on 
jurisdictional  issues  issued  on  July  2, 
1993,  (“the  July  2  ID”)  on  a  consolidated 
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basis  with  the  May  28  ID.  Aine  and 
Maxtor  have  Tiled  Petitions  for  Review 
of  the  July  26  ID  and  have  requested  that 
it  be  reviewed  on  a  consolidated  basis 
with  the  May  28  and  July  2  IDs. 

Having  reviewed  the  record  in  this 
investigation,  including  the  ID,  the 
Commission  has  determined  to  review 
the  July  26  ID.  Review  of  the  July  26  ID 
will  be  consolidated  with  review  of  the 
May  28  and  July  2  IDs.  The  parties  have 
already  filed  with  the  Commission 
opening  briefs  on  the  jurisdictional 
issues  under  review  pursuant  to  the 
June  30, 1993,  notice  of  review. 
Consequently,  the  Commission  does  not 
request  briefing  from  the  parties  beyond 
that  permitted  under  the  June  30, 1993, 
notice.  , 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of.ig30, 19  U.S.C  1337,  and 
Commission  interim  rulM  210.55  and 
210.56, 19  CFR  210.55,  210.56. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202— 
205-1810. 

Dated:  August  17, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-20576  Filed  8-24-93;  8:45  ami 
BILUNQ  CODE  703(M)2-P 


pnvestigation  No.  337-TA-350] 

Decision  Not  To  Review  Initial 
Determinations  Granting  Joint  Motions 
To  Terminate  the  Investigation  With 
Respect  to  Respondent  Hoya 
Electronics  Corp.  on  the  Basis  of  a 
Settlement  Agreement  and  With 
Respect  to  Respondent  Nippon  Sheet 
Glass  Co.  on  the  Basis  of  a  License 
Agreement 

In  the  Matter  of  certain  sputtered  carbon 
coated  computer  disks  and  products 
containing  same,  including  disk  drives. 

AGENCY:  International  Trade 
Commission. 

AcnoH:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 


review  an  initial  determination  (Order 
No.  63J  issued  on  July  27, 1993,  by  the 
presiding  administrative  law  judge  (ALJJ 
in  the  above-captioned  investigation 
granting  the  joint  motion  of  complainant 
Harry  E.  Aine  (“Aine”J  and  respondent 
Hoya  Electronics  Corp.  (“Hoya”)  to 
terminate  the  investigation  as  to  Hoya 
on  the  basis  of  a  settlement  agreement. 
The  Commission  has  also  determined 
not  to  review  an  initial  determination 
(Order  No.  64)  issued  on  July  29, 1993, 
by  the  ALJ  granting  the  joint  motion  of 
Aine  and  respondent  Nippon  Sheet 
Glass  Co.  (“NSG”)  to  terminate  the 
investigation  as  to  NSG  on  the  basis  of 
a  licensing  agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  A.  Bernstein,  OfTice  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-3087. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  sputtered 
carbon  coated  computer  disks  and 
products  containing  such  disks, 
including  disk  drives,  on  May  5, 1993. 
Complainant  Aine  alleges  in^ngement 
of  claims  23,  24.  25,  26,  and  29  of  U.S. 
Letters  Patent  Re  32,464. 

On  June  21, 1993,  Aine  and  Hoya 
filed  a  joint  motion  to  terminate  the 
investigation  with  respect  to  Hoya  on 
the  basis  of  a  settlement  agreement.  On 
June  23, 1993,  Aine  Snd  NSG  Hied  a 
joint  motion  to  terminate  the 
investigation  with  respect  to  NSG  on  the 
basis  of  a  license  agreement.  The  ALJ 
issued  IDs  granting  both  the  Hoya-Aine 
and  NSG-Aine  joint  motions  and 
terminating  the  investigation  as  to  Hoya 
and  NSG.  No  petitions  for  review  of 
either  ID  were  filed.  No  agency  or  public 
comments  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and 
Commission  interim  rule  210.53, 19 
CFR  210.53. 

Copies  of  the  nonconfidential  version 
of  the  IDs  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 


Commission’s  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Dated:  Augpst  16, 1993. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-20577  Filed  8-24-93;  8:45  am| 

BM.IJNQ  COOe  7020-02-0 


Pnvestigatlon  No.  751-TA-151 

Stainless  Steel  Plate  From  Sweden 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Suspension  of  investigation. 


SUMMARY:  Counsel  for  the  domestic 
producers  of  stainless  steel  plate  has 
filed  a  request  that  the  Commission  hold 
in  abeyance  the  above-referenced  review 
investigation  pending  resolution  of  the 
dispute  regarding  the  scope  of  the 
antidumping  order  by  the  Department  of 
Commerce.  Counsel  for  the  Swedish 
producer,  Avesta,  supports  the  request. 
On  July  27, 1993,  counsel  for  the 
domestic  producers  formally  submitted 
an  application  to  Commerce  requesting 
a  determination  of  whether  three 
products  (Stavax,  Ramax  atid  904L)  are 
within  the  scope  of  the  order. 
Accordingly,  the  United  States 
International  Trade  Commission  gives 
notice  of  the  suspension  of  its 
antidumping  review  investigation 
involving  imports  from  Sweden  of 
stainless  steel  plate,  provided  for  in 
subheadings  7219.11.0000, 
7219.12.0000,  7219.21.0000, 
7219.22.0000,  7219.31.0000, 
7220.11.0000,  and  7220.20.10  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

EFFECTIVE  DATE:  August  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Ofilce 
of  the  Secretary  at  202-205-2000. 

Authority:  This  investigation  is  being 
suspended  under  authority  of  19  CFR  201.12 
and  201.14.  This  notice  is  published 
pursuant  t^  207.40  of  the  Commission’s 
rules  (19  CFR  207.40). 

By  order  of  the  Commission. 
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Issued;  August  19. 1993. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-20578  Filed  8-24-93;  8;45  am| 
BILUNO  CODE  702<M)2-P 


[Investigations  Nos.  731-TA-639-0  and 
539-E  (Final)] 

Uranium  From  Tajikistan  and  Ukraine 
Determinations 

On  the  basis  of  the  record  ■  developed 
in  the  subject  investigations,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673d(b))  (the 
Act),  that  an  industry  in  the  United 
States  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  reason  of  imports  from  Tajikistan  of 
uranium,  provided  for  in  subheadings 
2612.10.00,  2844.10.10,  2844.10.20, 
2844.10.50,  and  2844.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  that  have  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less  , 
than  fair  value  (LTFV). 

The  Commission  determines,^ 
pursuant  to  section  735(b)  of  the  Act. 
that  an  industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  Ukraine  of 
uranium,  other  than  highly-enriched 
uranium,  provided  for  in  subheadings 
2612.10.00,  2844.10.10,  2844.10.20, 
2844.10.50,  and  2844.20.00  of  the  HTS. 
that  have  been  found  by  the  Department 
of  Commerce  to  be  sold  in  the  United 
States  at  LTFV.  Further,  the 
Commission  determines,^  pursuant  to 
section  735(b)  of  the  Act,  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
'  an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  ^m  Ukraine  of  highly- 
enriched  uranium,  provided  for  in 
subheading  2844.20.00  of  the  HTS,  that 
have  been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  LTFV. 

Background 

The  Commission  continued  these 
investigations  effective  April  19. 1993 


■  The  record  is  deFined  in  §  207.2(0  of  the 
Commission’s  Rules  of  Practice  and  Procedure  (19 
CFRS  207.2(0). 

>  Commissioners  Brunsdale  and  Crawford 
dissenting. 

■'Chairman  Newquist  and  Conunissioner  Rohr 
make  afOrmative  determinations  with  respect  to  all 
forms  of  uranium  from  Ukraine. 


(Ukraine),  and  May  13, 1993 
(Tajikistan),  following  notification  by 
the  Department  of  Commerce  that  it  had 
resumed  its  antidumping  investigations 
of  imports  of  uranium  from  Tajikistan 
and  Ukraine  that  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notices  of  the  continuation  of  the 
Commission’s  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  were  given  by  posting  copies 
of  the  notices  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notices  in  the  Federal 
Register  of  May  5. 1993  (58  FR  26798) 
(Ukraine))  and  May  21, 1993  (58  FR 
29635)  (Tajikistan)).  The  hearing  was 
held  in  Washington.  DC,  on  July  1, 

1993,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August 
16, 1993.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2669  (August  1993),  entitled  “Uranium 
from  Tajikistan  and  Ukraine: 
Investigations  Nos.  731-TA-539-D  and 
539-E  (Final).’’ 

By  order  of  the  Commission. 

Issued:  August  17, 1993. 

Donna  R.  Koehnke, 

Secretory. 

IFR  Doc.  93-20579  Filed  8-24-93;  8:45  am) 
BILUNG  CODE  7020-02-P 


[Investigation  No.  337-TA-355] 

Certain  Vehicle  Security  Systems  and 
Components  Thereof;  Notice  of 
investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  Filed  with  the  U.S. 
International  Trade  Commission  on  July 
16, 1993,  under  section  337  of  the  Tariff 
Act  of  193(1,  as  amended,  19  U.S.C. 

1337,  on  behalf  of  Code-Alarm,  Inc.,  950 
East  Whitcomb,  Madison  Heights, 
Michigan  48071-6408.  A  letter 
supplementing  the  complaint  was  filed 
on  August  5, 1993.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  vehicle 
security  systems  and  components 
thereof  by  reason  of  direct,  induced,  and 
contributory  infringement  of  claims  1- 


16  of  U.S.  Letters  Patent  5,049.867,  and 
that  there  exists  an  industry  in  the 
United  States  as  required  hy  subsection 
(a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Whealan,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574. 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended, 
and  in  section  210.12  of  the 
Commission’s  Interim  Rules  of  Practice 
and  Procedure.  19  CFR  210.12. 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  August  17. 1993,  Ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  vehicle  security  systems  or 
components  thereof  by  reason  of 
infringement  of  claims  1-16  of  U.S. 
Letters  Patent  5,049,867,  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — 

Code-Alarm,  Inc.,  950  East  Whitcomb, 

M.adison  Heights,  Michigan  48071-6408. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  serv  ed: 
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Directed  Electronics,  inc.,  2560  Progress 
Drive,  Vista,  California  92083 
Audiovox  Corporation,  150  Marcus 
Boulevard,  Hauppauge,  New  York  11787 
Magnadyne  Corporation,  1111  West  Victoria 
Street,  Compton,  California  90220 
Nutek  Company,  150  Muhhsin  Road,  Section 
3,  Taipei,  Taiwan. 

(c)  John  M.  Whealan,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  room  401P,  Washington,  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation:  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  roust  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission’s  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission’s  Rules.  19  Ct'R  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  hie  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  End  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  ffie  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  August  18, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  93-20580  Filed  8-24-93;  8.45  am] 

BILLING  CO06  702<M>2-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423,  (202)  927-5750  or  (202)  927- 
6212. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-55  (Sub-No.  467X),  CSX 
Transportation,  Inc. — Abandonment — In 
Pike  and  Letcher  Counties,  Kentucky. 

EA  available  8/18/93. 

AB-167  (Sub-No.  1126X). 
Consolidated  Rail  Corporation — 
Abandonment — ^Exemption — ^In 
Lawrence  County.  Pennsylvania.  EA 
available  8/20/93. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-167  (Sub-No.  1115X). 
Consolidated  Rail  Corporation — 
Abandonment — In  Middlesex  County, 
New  Jersey.  EA  available  8/20/93. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-20556  Filed  8-24-93;  8:45  ami 
BILUNQ  COOE  TOSfr-OI-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  commence  each 
day  at  8:30  a.m. 

DATES:  September  22-23, 1993. 
ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Federal  Judicial 
Center  Question  Center,  One  Columbus 
Circle,  NE.,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej,  Chief,  Rules  Conunittee 
Support  Office,  Administrative  Office  of 
the  United  States  Coiurts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  August  18, 1993. 

John  K.  Rabi^ 

Chief,  Rules  Committee  Support  Office. 

[FR  Doc.  93-20563  Filed  8-24-93;  8:45  am) 

BILUNQ  CODE  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation  and  will  commence 
each  day  at  9  a.m. 

DATES:  September  13-14, 1993. 
ADDRESSES:  Jackson  Lake  Lodge,  Grand 
Teton  National  Park,  Moran,  Wyoming. 
FOR  FURTHER  INFORMATION  CONTACT*.  John 
K.  Rabiej,  Chief.  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  August  18, 1993. 

John  K.  Rabiej, 

Chief,  Rules  Cormnittee  Support  Office. 

[FR  Doc.  93-20564  Filed  8-24-93;  8:45  am) 

BILUNQ  CODE  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure  ' 

agency:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Civil  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rule  of  Civil  Procedure  will  hold  a 
three-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  commence  each 
day  at  8:30  a.m. 

DATES:  October  21-23, 1993. 

ADDRESSES:  Park  Hyatt  San  Francisco 
Hotel,  333  Battery  Street,  San  Francisco, 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 
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Deted;  August  18. 1993. 

John  K.  Rabiei, 

Chief,  Fules  Committee  Support  Office. 

IFR  Doc.  93-20565  Filed  8-24-93;  8:45  am] 
BK.L1NQ  CODE  2210-01-M 


r  Meeting  of  the  Judicial  Conference 
[  Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  CcHnmittee  on 
Rules  of  Criminal  Proo^ure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  commence  each 
day  at  9  a.m. 

DATES:  October  11-12, 1993. 

ADDRESSES:  Le  Meridien  San  Diego  ' 
Hotel  at  Coronado,  2000  Second  Street, 
Coronado.  California. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Cotirts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  August  18, 1993. 

John  K.  Rabie), 

Chief,  Rules  Committee  Support  Office. 

IFR  Doc.  93-20566  Filed  8-24-93;  8:45  am] 
KLUNQ  CODE  2aUMH-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

AGENCY:  Judicial  Conference  of  the 
United  States.  Advisory  Committee  on 
Rules  of  Evidence. 

ACTION;  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  three-day 
meeting.  The  meeting  will  be  open  to 
public  observation  but  not  participation 
and  will  commence  each  day  at  8:30 
a.m.. 

DATES:  September  30-C)clober  2. 1993. 
ADDRESSES: 

September  30-October  1 

U.S.  Court  of  Appeals.  600  Camp  Street, 
Room  258,  New  Orleans,  Louisiana. 

October  2 

Westin  Canal  Place  Hotel,  100  Rue 
Iberville,  New  Orleans,  Louisiana. 
for  further  information  CONTACT: 

John  K.  Rabiej,  Chief.  Rules  Conunittee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts.  Washington, 
DC  20544,  telephone  (202)  273-1820. 


Dated:  August  18, 1993.. 

John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 

IFR  Doc.  93-20567  Filed  8-24-93;  8  45  am) 
BtLUNQ  CODE  2M0-4H-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Order  Pursuant  to 
the  Comprehensive  Environmental 
Resjxinse,  Compensation  and  Liability 
Act 

in  accordance  with  42  U.S.C.  9622(i) 
and  with  Departmental  policy.  28  CFR 
50.7,  notice  is  hereby  given  that  a 
proposed  consent  order  in  United  States 
V.  fames  D.  Cross,  et  al..  Civil  Action 
No.  89-2306,  has  been  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  Illinois  on  August  13, 
1993. 

The  Consent  Decree  resolves  the 
claims  alleged  against  Krueger  Ringier, 
Inc.,  one  of  seven  defendants,  and  all 
eleven  third-party  defendants.  Allied 
Signal,  Inc.,  Bagcraft  Corporatiou  of 
America,  Ball  Corporation,  Beazer  East, 
Inc.,  Container  Corporation  of  America. 
R.R.  Donnelley  &  Sons  Co.,  Federated 
Paint  Manufacturing  Compiany,  Grow 
Group,  Inc.,  IQ  Americas,  Inc.,  INX 
International  Ink  Company,  and  Perry 
Printing  Corporation,  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C  9601  et  seq.  The 
proposed  consent  order  provides  for  the 
payment  by  these  settling  parties  of 
$2,942,232,  which  represents  all  of  the 
United  States’  past  response  costs  and 
estimated  future  oversight  costs  at  the 
Cross  Brothers  Pail  (Pembroke)  Site, 
Pembroke  Towmship,  Kankakee  County, 
Illinois. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubiication  comments 
relating  to  the  proposed  consent  order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  fames  D.  Cross,  et  al., 
D.J.  Ref.  90-11-2-477. 

The  proposed  consent  order  may  be 
examined  at  the  office  of  the  Unit^ 
States  Attorney- for  the  central  District  of 
Illinois,  100  NE  Monroe  St.,  suite  253, 
Peoria,  Ill.  61602,  at  the  office  of 
Regional  Counsel,  United  States 
Environmental  Protection  Agency, 
Region  V,  111  West  Jack.son  Street, 
Chicago,  Illinois  60604,  and  at  the 
Consent  Decree  Libraiy,  1120  G  Street, 
NW„  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 


Consent  Decree  may  also  be  obtained  In 
p>erson  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$10.25  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Dec^ 
Library. 

)ohii  C.  Cruden, 

Chief,  Environment  and  Natural  Resources  . 
Division,  Environmental  Enforcement 
Section. 

IFR  Doc.  93-20506  Filed  8-24-93;  8:45  am) 
BILUNQ  CODE 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Department  of 
Justice  Policy,  28  CFR  50.7,  38  FR 
19029,  notice  is  hereby  given  that  on 
August  16, 1993,  a  Complaint  was  Hied 
and  proposed  Consent  Decree  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Washington  in  United  States  v.  Port  of 
Tacoma,  Civil  Action  No.  C93-5462B. 
The  proposed  Consent  Decree  settles 
claims  as.serted  by  the  United  States  at 
the  request  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
for  releases  of  hazardous  substances  in 
the  Sitcura  Waterway  Problem  Area  of 
the  Commencement  Bay  Nearshore/ 
Tideflats  (CBN/T)  Superfund  Site  in 
Tacoma,  Washington.  The  Consent 
Decree  also  settles  claims  for  natural 
resource  damages  in  the  CBN/T  Site 
asserted  by  tlie  National  Oceanic  and 
Atmospheric  Administration  of  the  U.S. 
Department  of  Commerce,  the  U.S. 
Department  of  the  Interior,  the  State  of 
Washington,  the  Puyallup  Tribe  of 
Indians,  and  the  Muckleshoot  Indian 
Tribe  (the  Natural  Resource  Trustees). 
The  defendant,  the  Port  of  Tacoma  (the 
Port),  is  the  owner  of  the  bed  of 
sediments  of  the  Sitcum  Waterway  as 
well  as  land  adjacent  to  the  Waterway. 

The  Complaint  asserts  claims  under 
sections  1U6  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  (CERCLA),  42  U.S.C 
9606  and  9607.  The  Complaint  seeks  an 
order  that  the  Port  implement  the 
remedial  design  for  the  cleanup  of  the 
Sitcum  Waterway,  that  the  Port 
reimburse  all  response  and  assessment 
costs  incurred  and  to  be  incurred  by  the 
plaintiffs,  and  that  the  Port  pay  damages 
for  the  injury  to,  destruction,  and/or  loss 
of  use  of  natural  resources  within  the 
CB  N/T  Site. 

Pursuant  to  the  Consent  Decree,  the 
Port  of  Tacoma  has  agreed  to  implement 
the  remedial  design  selected  by  EPA  for 
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the  cleanup  of  the  Sitcum  Waterway 
Problem  Area.  The  estimated  cost  of  the 
Sitcum  Waterway  Remediation  Project, 
which  also  includes  dredging  of 
contaminated  sediments  from  the 
nearby  Blair  Waterway  and  disposal  of 
those  sediments  in  the  Milwaukee 
Waterway,  as  well  as  related  activities, 
is  approximately  $22  million.  The 
Sitcum  Waterway  Remediation  Project 
includes  habitat  mitigation  measures  at 
two  locations  to  compensate  for  adverse 
environmental  impacts  of  the  dredge 
and  fill  activities.  The  Port  has  also 
agreed  to  reimburse  100%  of  EPA  and 
the  Department  of  Justice’s  past  costs 
associated  with  the  Sitcum  Waterway 
Problem  Area,  plus  $50,000  in  interest, 
for  a  total  recovery  of  $1,136,638.  The 
Port  has  also  agreed  to  pay  all  of  the 
government’s  friture  response  costs 
relating  to  the  Sitcum  \Vaterway 
Problem  Area. 

The  Port  has  also  agreed  in  the 
Consent  Decree  to  pay  the  Natural 
Resource  Trustees  $335,000  for  past 
damage  assessment  costs  incurred  by 
the  Trustees,  and  $12  million  in 
settlement  of  claims  for  natural  resource 
damages  and  future  damage  assessment 
costs.  Out  of  that  $12  million,  the 
Trustees  may  use  up  to  $150,000  for 
future  costs  associated  with  oversight  of 
the  remedial  action,  and  up  to  $1.95 
million  for  future  costs  of  assessing 
natural  resource  damages  in 
Commencement  Bay.  The  $12  million 
will  be  paid  in  a  series  of  payments 
beginning  in  November  1993,  and 
ending  in  November  1999.  In  addition 
to  the  cash  payments,  the  Port  has  also 
agreed  to  provide  interests  in  two 
parcels  of  real  property  identified  by  the 
Trustees  as  significant  for  habitat 
restoration  efforts  in  Commencement 
Bay. 

The  Consent  Decree  contains  a 
covenant  not  to  sue  by  the  United  States 
on  behalf  of  EPA  pursuant  to  sections 
106  and  107(a)  of  CERCLA,  42  U.S.C. 
9606  and  9607(a),  relating  to  the  Sitcum 
Waterway  Problem  Area,  the  Milwaukee 
Waterway,  and  the  Blair  Waterway.  The 
Port  will  also  be  granted  a  covenant  not 
to  sue  by  the  Natural  Resource  Trustees 
for  liability  for  natural  resource  damages 
in  the  Commencement  Bay 
environment,  which  includes  the  entire 
CB  N/T  Site,  as  well  as  the  deeper 
waters  of  Commencement  Bay. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 


to  United  States  v.  Port  of  Tacoma,  D.J. 
Ref.  No.  90-11-3-711. 

EPA  also  issued  an  Explanation  of 
Significant  Differences  (ESD)  on  June 
24, 1993  that  explains  differences  in  the 
remedial  action  selected  for  the  Sitcum 
Waterway  Problem  Area  that 
significantly  change,  but  do  not 
fundamentally  alter,  the  remedy 
selected  in  the  Record  of  Decision  for 
the  Sitcum  Waterway.  The  ESD 
provides  details  of  EPA’s  decision  to 
dispose  of  Sitcum  Waterway  Problem 
Area  sediments  in  a  nearshore  confined 
disposal  fill  in  the  Milwaukee 
Waterway;  habitat  mitigation  for  the 
Remedial  Action;  the  volume  of 
sediments  to  be  remediated;  and  the 
cost  of  the  Remedial  Action. 

The  proposed  Consent  Decree  and 
exhibits  may  be  examined  at  the 
following  locations:  The  Region  10 
Office  of  EPA,  7th  Floor  Records  Center, 
1200  Sixth  Avenue,  Seattle,  WA  98101; 
the  Washington  Department  of  Ecology, 
7272  Cleanwater  Lane,  Olympia,  WA 
98504;  the  Tacoma  Public  Library,  Main 
Branch,  1102  Tacoma  Avenue  South, 
Northwest  Room,  Tacoma,  WA  98402; 
the  Kobetich  Branch  Library,  212 
Browns  Point  Blvd.,  Tacoma,  WA 
98407;  the  City  of  Tacoma 
Environmental  Commission,  747  Market 
Street,  Suite  345,  Tacoma,  WA  98402; 
the  Tacoma  Pierce  County  Health 
Department,  3633  Pacific  Avenue, 
Tacoma,  WA  98404;  the  Pacific 
Lutheran  University  Library,  121st  and 
South  Park  Avenue,  Tacoma,  WA 
98444;  and  Citizens  for  a  Healthy  Bay, 
771  Broadway,  Tacoma,  WA  98402.  The 
complete  Administrative  Record  for  the 
CB  N/T  Site  may  be  reviewed  at  the  EPA 
Region  10  office  in  Seattle  and  at  the 
Main  Branch  of  the  Tacoma  Public 
Library. 

A  copy  of  the  Consent  Decree  and 
exhibits  (if  requested)  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  $29.00 
(without  exhibits)  or  $120.00  (with 
exhibits)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
“Consent  Decree  Library.” 

Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-20505  Filed  8-24-93;  8:45  am) 
BILUNQ  cooe  4410-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy'Act  of  1974;  Report  of  New 
System  of  Records 

AGENCY:  National  Ai  chives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  this  notice  proposes  to 
establish  a  new  system  of  records; 

NARA  21,  Fellowship  and  Editing 
Institute  Files.  Background  information 
about  the  system  is  provided  in 
“Supplementary  Information”  section 
below,  followed  by  the  complete 
systems  notice. 

DATES:  Written  comments  on  the 
proposed  new  system  should  be 
received  by  September  24, 1993.  As 
required  by  the  Privacy  Act  of  1974  and 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-130,  NARA  filed 
a  new  system  report  with  the  Congress 
and  the  Office  of  Management  and 
Budget  on  August  12, 1993.  The 
proposed  new  system  shall  be  effective 
on  September  24, 1993,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Comments' on  the  proposed 
new  system  should  be  addressed  to 
Mary  Ann  Hadyka,  Acting  Director, 
Policy  and  Program  Analysis  Division 
(NAA),  National  Archives  and  Records 
Administration,  Washington,  EK]  20408. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Hadyka  or  Laurence  Patlen  at 
202-501-5110. 

SUPPLEMENTARY  INFORMATION:  NARA 
proposes  to  establish  a  new  system  of 
records  under  the  authority  of  44  U.S.C. 
2504  and  2506.  This  system  will  contain 
personally  identifiable,  biographical 
information  on  applicants  for  archival 
administration  fellowships, 
documentary  editing  fellowships,  and 
attendance  at  the  Institute  for  the 
Editing  of  Historical  Documents  (the 
Editing  Institute).  The  fellowships  and 
the  Editing  Institute  are  sponsored  by 
the  National  Historical  Publications  and 
Records  Commission  (NHPRC).  The 
proposed  system  is  published  below. 

Dated:  August  19, 1993. 

Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

NARA  21 
SYSTEM  NAME: 

Fellowship  and  Editing  Institute  Files. 

SYSTEM  LOCATION: 

'This  system  of  records  is  located  at 
the  National  Historical  Publications  and 
Records  Commission,  7th  and 
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Pennsylvania  Avenue,  NW., 

Washington,  DC 

CATEGORIES  OF  MDMDUALS  COVERED  BV  THE 

system: 

Those  individuals  who  apply  for  the 
National  Historical  Publications  and 
Records  Commission  (NHPRC) 
Fellowships  in  Archival  Administration 
and  Documentary  Editing  and  to  attend 
the  NHPRC  Institute  for  the  Editing  of 
Historical  Documents. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Biographical  information  about  the 
applicants  including  name,  address, 
telephone  number,  education, 
professional  vita,  publications,  archival 
skills,  archival  and  historical  records 
experience,  and  college  transcripts. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

44  U.S.C  2504  and  2506. 

ROUTINE  USES  OF  RECORDS  HMMTAMED  IN  THE 
SYSTEM,  NCLUOMG  CATEGORE5  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  the  system  will  be 
used  by:  (1)  The  staff  of  the  National 
Historical  Publications  and  Records 
Commission  (NHPRC)  to  evaluate  the 
eligibility  of  applicants  for  NHPRC 
fellowships,  to  select  applicants  to 
attend  the  Editing  Institute,  and  for 
grant-making  and  grant  administration; 
(2)  institutions  and  documentary  editing 
projects  pre-selected  by  NHPRC  who 
may  host  and  select  the  fellow;  (3) 
resident  advisors  of  the  Editing  Institute 
to  determine  the  most  useful  areas  of 
instruction  for  the  selected  applicants; 
and  (4)  by  any  of  these  parties  to  verify 
the  status  of  an  applicant.  The  routine 
use  statement  F,  described  in  the 
Federal  Registo*  Privacy  Act  Issuances, 
1991  Compilation,  Volume  V,  also 
applies  to  this  system. 

POLICIES  AKK)  PRACTICES  FOR  STORINO, 
RETRIEVVIQ,  ACCESSING,  RETAIWNG,  AND 
nSPOSNUQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 
RETRIEVAaiLITY: 

Filed  alphabetically  by  name  of 
individual,  in  program  files  or  grant 
files. 

SAFEGUARDS: 

During  normal  hours  of  opMOtion, 
records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  After  hours,  the  building  has 
security  guards  ai^or  doors  are  secured 
and  all  entrances  are  mmiitored  by 
electronic  surveillance  equipment. 

RETENTION  AND  disposal: 

Fellowship  records  on  successful 
applications  are  transferred  to  grant  case 


files  and  usually  destroyed  when  15 
years  old.  On  occasion,  fellowship 
(grant)  records  may  be  selected  by  the 
Program  Director  for  permanent 
retention  because  of  certain  unique 
characteristics.  Editing  Institute  records 
on  successful  applications  are  destroyed 
when  10  years  old.  Fellowship  and 
Institute  records  on  unsuccessful 
(rejected  or  withdrawn)  applications  are 
destroyed  when  5  years  old. 

SYSTEM  MANAGER(S)  AND  ADOfCSS: 

The  official  respionsible  for  the  system 
is  the  Program  Director,  National 
Historical  Publications  and  Records 
Commission,  7th  and  Pennsylvania 
Avenue,  NW.,  Washington,  E)C.  Mailing 
address:  National  Historical 
Publications  and  Records  Commission 
(NP).  Washington,  IX^  20408. 

NOTIFICATION  PROCEDURE: 

Inquiries  by  individuals  as  to  whether 
the  system  contains  a  record  pertaining 
to  themselves  should  be  addre.ssed  to 
the  system  manager. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  for  access 
to  records  should  be  addressed  to  the 
system  manager.  In-person  requests  may 
be  made  during  normal  business  hours. 
For  written  requests  individuals  should 
provide  full  name,  address,  telephone 
number,  and  approximate  date  of 
communication  with  the  Commission. 
For  personal  visits,  individuals  should 
be  able  to  provide  some  acceptable 
identification  such  as  a  driver’s  license 
or  employee  identification  card.  Only 
general  inquiries  may  be  made  by 
telephone. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  have  applied  for 
either  an  archival,  administration  or 
documentary  editing  fellowship  under 
the  grant  program  of  the  NHPRC  or  to 
attend  the  Institute  for  the  Editing  of 
Historical  Documents. 

IFR  Doc.  93-20544  Filed  8-24-93;  8  45  am) 
BILLINQ  CODE  7S1S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Description  of  Program;  Advanced 
Technological  Education  (ATE) 

Contact:  (202)  357-7051  Before  September 
24. 1993;  (703)  306-1668  After  September  24, 
1993. 


I.  General  Program  Description 
A.  Purpose  "  ] 

Ensuring  high-quality  scientific 
research,  effective  development  of  new 
technologies,  internationally 
competitive  manufacturing,  proter;tion 
of  the  environment,  and  other  high 
technology  activities  requires  well- 
educated  science  and  engineering 
technicians.  To  achieve  this  goal, 
recognition  is  growing  that 
improvement  in  the  qualify  of  our 
workforce  depends  on  strong  and 
innovative  science,  technology, 
engineering,  and  mathematics  education 
at  associate  degree  granting  institutions. 
To  best  serve  the  nation,  technological 
education  programs  require 
partnerships  among  two-  and  four-year 
colleges,  universities,  secondary 
schools,  business,  government,  and 
industry. 

The  purpose  of  the  Advanced 
Technological  Education  (ATE)  program 
at  the  National  Science  Foundation 
(NSF)  is  to  promote  exemplary 
improvement  in  advanced  technological 
education  at  the  national  and  regional 
level  through  support  of  curriculum 
development  and  program  improvement 
at  the  undergraduate  and  secondary 
school  levels,  especially  for  technicians 
being  educated  for  the  high  performance 
workplace  of  advanced  technologies. 
Curriculum  development  encompasses 
the  design  and  implementation  of  new 
curricula,  courses,  laboratories,  and 
instructional  materials.  Program 
improvement  encompasses  facuhy  and 
teacher  development,  student  academic 
support,  and  formal  r.ooperative 
arrangements  among  institutions  and 
other  partners.  ATE  projects  will  result 
in  major  improvements  in  advanced 
technological  education,  serve  as 
models  for  other  institutions,  assure  that 
students  acquire  strong  backgrounds  in 
mathematics  and  science,  and  yield 
nationally-usable  educational  products. 

The  program  is  managed  in  the 
Division  of  Undergraduate  Education 
(DUE)  in  cooperation  with  the  Division 
of  Elementary,  Secondary,  and  Inforiaal 
Education  (ESIE).  The  level  of  support 
provided  will  depend  on  availability  of 
funds  in  FY  1994. 

B.  Scope  of  the  Program 

To  carry  out  the  goals  above,  the  ATE 
program  will  establish  Centers  of  , 
Excellence  in  Advanced  Technological 
Education  to  provide  systemic 
approaches  to  tedmological  education 
and  projects  which  emphasize  one  or 
two  aspiects  of  this  systemic  activity. 
The  ATE  program  thus  features  three 
components:  National/Regionai-  Centers 
of  Excellence  for  Advanc^ 
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Technological  Education,  projects 
which  focus  on  one  or  more  aspects  of 
advanced  technological  education,  and 
special  projects. 

In  FY  1994,  the  ATE  program  expects 
to  support: 

•  Planning  grants  for  Centers  to  ser\'e 
as  national  and  regional  models  and 
clearinghouses  for  model  curricula, 
instructional  materials,  and  methods; 

•  Up  to  five  Centers; 

•  Projects  which  focus  on  one  or 
more  aspects  of  ciuriculum 
development,  faculty  or  teacher 
enhancement,  instructional  materials 
development,  or  instrumentation  and 
laboratory  improvement;  and 

•  Conferences,  workshops,  symposia, 
design  and  planning  projects,  studies, 
and  other  special  projects  that  will  lead, 
to  better  understanding  of  issues  in 
advanced  technological  education. 

The  number  and  distribution  of 
Centers  and  projects  depends  on  the 
availability  of  hinds  and  quality  of 
proposals  received. 

C.  Eligibility 

Eligible  Programs:  The  object  of  this 
section  is  to  characterize  advanced 
technological  education  for  the 
purposes  of  the  current  announcement. 
Technician  education  in  general  is  the 
occupation-driven  education  of  persons 
to  use  complex  technologies.  Advanced 
technological  education  programs  are 
those  technician  education  programs 
aimed  at  strategic  advanced-technology 
fields.  To  qualily  for  NSF  support, 
curricula  and  work  experiences  in  these 
programs  must  emphasize  and  be  based 
on  scientific,  mathematical,  and 
engineering  principles.  Advanced 
engineering  technological  fields 
include,  but  are  not  limited  to, 
aeronautical,  architectural,  chemical, 
civil,  communications,  computer, 
electrical  and  electronic,  industrial, 
manufacturing,  materials,  mechanical, 
marine,  nuclear,  and  systems.  Advanced 
science  technological  fields  include,  but 
are  not  limited  to,  biotechnology, 
chemical,  environmental,  hazardous 
waste,  marine  science,  and  optics. 
Technicians  in  such  fields  enhance 
productivity  in  manufacturing, 
telecommunication,  transportation,  and 
other  commercial  activities  important  to 
national  economic  and  security 
interests.  Students  enrolled  in  advanced 
technological  programs  in  two-year 
colleges  typically  earn  an  associate 
degree  in  engineering  technology  or 
science  technology  which  qualifies 
them  for  employment  or  for  transfer  to 
a  four-year  institution. 

Through  the  ATE  program,  NSF  is 
interested  in  supporting  development  of 
science  and  mathematics  courses  in 


both  core  and  advanced  technology 
areas.  This  is  especially  important  in 
two-year  colleges  because  it  is  expected 
that  all  associate  degree  advanced 
technological  education  programs  have 
an  appropriate  and  strong  mathematics 
and  science  core  of  courses  to  serve  as 
prerequisites  and  co-requisites  for 
specialized  technology  courses.  The 
ATE  program  is  also  interested  in  the 
development  of  advanced  science  and 
engineering  technology  course  which 
assume  that  students  have  such  skills 
and  principles.  It  is  expected  that 
development  of  courses  be  cooperative 
efforts  among  faculty  and  appropriate 
industry  staff  (such  as  technicians  and 
research  staff)  in  mathematics,  science, 
engineering,  and  technical  fields. 

An  important  feature  of  advanced 
technological  education  is  opportunities 
for  apprenticeships,  cooperative 
education  experiences,  and  internships 
which  are  oriented  to  specific  jobs  or 
skills.  NSF  support,  through  this 
announcement,  can  cover  course 
development  and  program 
improvement,  with  proposing 
institutions  and  indust^  jointly 
providing  support  for  tec^ician 
training  trough  apprenticeship  and 
internship  opportunities. 

Eligible  Institutions:  Proposals  are 
invited  from  two-year  colleges,  other 
associate  degree  granting  institutions, 
two-year  college  systems,  and  consortia 
of  two-year  colleges  as  well  as  consortia 
of  two-year  colleges  with  other 
appropriate  oi^anizations  and 
institutions  such  as  four-year  colleges 
and  imiversities.  secondary  schools, 
professional  societies,  and  non-profit, 
educational  research  and  development 
groups.  Proposals  from  a  formal 
consortium  should  be  submitted  by  the 
consortium;  proposals  from  an  informal 
consortium  should  be  submitted  by  one 
member  of  the  consortium. 

Eligible  Costs:  NSF  support  extends  to 
those  items  that  represent  new  design  or 
development  costs.  NSF  funds  may  not 
be  used  to  support  expenditures  that 
would  normally  be  undertaken  in  the 
absence  of  an  award. 

n.  National/Regional  Centers  of 
Excellence  for  Advanced  Technological 
Education 

A.  Development  of  Centers 
Closing  Dates: 

Preproposals:  November  1, 1993 

Formal  Proposals:  March  22, 1994 

Formal  Proposals  for  Planning  Grants: 
November  1, 1993  or  March  24, 
1994 

•  Purpose 

The  ATE  program  will  support  up  to 
five  National/Regional  Centers  of 


Excellence  in  FY  1994.  Centers  will 
serve  as  national  and  regional  models 
and  clearinghouses  for  the  benefit  of 
both  colleges  and  secondary  schools. 
Model  curricula,  instructional  materials, 
and  teaching  methods  will  be  developed 
at  and  through  these  Centers  and  then 
disseminated  through  publishers, 
seminars,  workshops,  publications, 
electronic  networks,  and  other 
appropriate  means.  The  Centers  may 
vary  in  size,  complexity,  disciplinary 
coverage,  and  extent  of  the  region 
served.  An  essential  feature  of  Centers  is 
active  participation  in  the  educational 
process  by  both  academia  and  the 
private  and  public  sectors  served  by  the 
educational  system.  Centers  must  be 
cooperative  efforts  among  two-year 
colleges,  four-year  colleges  and 
universities,  secondary  schools, 
industry,  business,  and  government. 

Proposals  should  involve  a  three¬ 
pronged  alliance  of  support  from: 

•  NSF  for  curriculum  development, 
including  core  courses  and  laboratories 
in  science,  mathematics,  engineering, 
science  technology,  and  engineering 
technology  and  for  program 
improvement,  including  faculty  and 
teacher  development,  and  formal 
cooperative  arrangements  among 
partners; 

•  The  proposing  educational 
institution(s)  or  consortium  for  other 
laboratory-driven  experiences,  student 
services,  and  other  courses  such  as 
technical  writing  to  support  the 
programs; 

•  Local  business,  industry,  and 
government  agencies  and  laboratories 
for  apprenticeships,  cooperative 
educational  experiences,  and 
internships  for  students,  faculty 
enhancement,  loan  of  technical 
professionals  to  teach,  and  other  modes 
of  active  cooperation  in  the  Center. 

It  is  anticipated  that  the  proposal  for 
a  Center  will  include,  but  not  be  limited 
to,  most  of  the  following  elements: 

Curriculum  Development 

•  Curriculum  improvement  in  the 
basic  mathematics,  science,  and 
engineering  core  underlying  the 
proposed  program; 

•  Curriculum  improvement  in  science 
technology  and  engineering  technology 
courses  with  the  expectation  that 
students  have  strong  mathematics  and 
sciencel)ackgrounds; 

•  Assessment  of  student  learning; 

•  A  product-oriented  approach  aimed 
at  producing  laboratory  experiments 
and  manuals,  textbooks,  software, 
videos,  CD-ROMS,  and  other 
educational  materials  of  potential 
widespread  benefit  as  well  as 
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conference  presentations  and  journal 
articles; 

•  Coordination  among  technical 
specialties  and  other  course  areas; 

•  Student  experiences  with 
appropriate  equipment; 

•  Collaboration  with  secondary 
schools  and  technical  education 
professionals  in  the  design  of  curricula 
and  instructional  materials  that  provide 
a  foundation  for  technician  education; 

•  Instructional  approaches  that 
encourage  such  activities  as  student 
writing,  oral  presentations,  group 
learning  experiences,  and  long  term 
projects; 

•  Pedagogical  designs  that  enhance 
the  learning  opportunities  for  women, 
minorities,  and  persons  with 
disabilities. 

Program  Improvement 

•  Preparation  and  enhancement  of 
faculty  and  teachers; 

•  Use  of  modem  instructional 
technologies  in  classrooms  and 
laboratories; 

•  Recruitment,  retention,  and 
placement  of  students  including  diose 
groups  underrepresented  in  careers  in 
science,  mathematics,  and  engineering; 

•  Improved  guidance  for  students 
with  diverse  educational  and  work 
experiences  entering  the  programs  (This 
includes  students  entering  from  high 
schools  programs  and  those  returning 
with  a  wide  variety  of  work  and 
educational  experiences.); 

•  Alliances  with  local  business, 
industry,  and  government  including  (a) 
internships,  cooperative  educational 
experiences,  and  apprentice 
opportunities  for  students  and  (b) 
faculty  enhancement,  exchange,  and 
loan  programs; 

•  Articulation  of  courses  and 
programs  between  secondary  schools, 
two-year  colleges  and  four-year  colleges 
and  universities; 

•  Innovative  partnerships  for  design 
of  curriculjur  and  instructional  materials 
and  for  their  dissemination  through 
national  consortia,  associations,  and 
publishers; 

•  Project  evaluation  to  include 
consistency  with  national  standards; 

•  Professionalization  of  technician 
careers  including  accreditation,  use  of 
voluntary  industry  standards,  and 
certification; 

•  Electronic  networking  of  partners 
for  exchange  of  information  and 
materials  including  file  transfers; 

•  Collaborative  arrangements  with 
secondary  schools. 

B.  Funding  and  Duration  of  Centers 

National/Regional  Centers  of 
Excellence  for  Advanced  Technological 


Education  are  expected  to  be 
comprehensive  projects  involving 
curriculum  development  and  program 
improvement  as  described  above. 

During  FY  1994,  both  planning  grants 
and  implementation  grants  for  Centers 
will  be  supported. 

•  Planning  Grants  for  Centers: 

Planning  grants  will  be  made  for  up  to 
$50,000  within  duration  of  one  to  two 
years.  The  grant  enables  development  of 
a  well-formulated  plan  for  a  Center  of 
the  scope  described  in  Section  IIA. 

While  it  is  expected  that  most  awardees 
will  submit  a  proposal  to  NSF  for  a 
Center  in  the  future,  proposers  should 
also  seek  other  potential  sources  of 
funding  to  complement  possible  NSF 
funding. 

•  Implementation  Grants  for  Centers: 
NSF  anticipates  making  up  to  five 
awards  for  Centers.  A  ^nter  must  have 
a  well-formulated  underlying 
philosophy  and  a  well-defined  plan. 
These  projects  are  comprehensive  and 
expected  to  address  most  aspects  listed 
in  Section  IIA.  Awards  will  be  made  for 
up  to  a  million  dollars  per  year  for  three 
to  five  years.  A  planning  grant  is  not  a 
prerequisite  for  an  implementation  grant 
for  a  Center.  Awards  for  Centers  will  be 
made  as  cooperative  agreements. 

C.  Preparation  and  Submission  of 
Preproposals  and  Formal  Proposals  for 
Centers,  and  Planning  Grants 

Formal  proposals  for  Centers  are  due 
March  22, 1994;  however,  it  is  strongly 
recommended  that  preliminary 
proposals  be  submitted  for  the 
November  1, 1993  deadline.  Formal 
proposals  for  planning  grants  will  be 
accepted  for  either  the  November  1, 

1993  or  the  March  22, 1994  deadline. 

1.  Preproposals  for  Centers 

•  Submit  7  copies  postmarked  by  the 
November  1, 1993  deadline.  The 
preproposal  will  be  reviewed  by  NSF 
staff  and  other  selected  outside 
reviewers  using  as  guidelines  the  review 
criteria  listed  in  Section  VI  of  this 
announcement:  A  subset  of  applicants 
will  be  encouraged  to  submit  formal 
proposals.  The  time  between  the 
deadline  for  submission  of  preproposals 
and  the  reply  from  NSF  will  be 
approximately  two  months. 

•  The  preproposal  must  include: 

(a)  Cover  Sheet  for  Proposals  (NSF- 
1207)  signed  by  the  principal 
investigator(s).  Other  institutional 
signatures  are  not  necessary  at  the 
preproposal  stage. 

(b)  Project  Data  and  Summary  Form 
(NSF-1295).  This  sheet  requests 
institutional  data  and  an  abstract. 

(c)  A  narrative  not  to  exceed  10 
double-spaced  pages.  The  narrative 


should  focus  on  the  objectives  and  goals 
of  the  project,  means  by  which  they  will 
be  accomplished,  approximate  '  j 
timelines,  anticipated  outcomes,  and 
plans  for  evaluation  and  dissemination. 
No  more  than  a  paragraph  each  for 
documentation  of  need  and  knowledge 
of  the  state  of  advanced  technological 
education  in  the  relevant  area  is 
necessary. 

(d)  A  list  of  institutions  and  agencies 
in  the  partnership  and  their  respective 
roles. 

(e)  An  estimated  yearly  budget 
separated  into  general  categories  for 
salaries  equipment  (equipment  funds 
must  be  matched  by  non-federal  dollars 
equal  to  or  greater  than  funds  requested 
from  NSF,  maximum  NSF  request  for 
equipment  is  $100,000),  supplies,  travel, 
other  direct  costs,  and  indirect  costs  at 
institutionally  approved  rate.  A  plan  for 
contributions  by  other  partners  in  the 
alliance  should  be  shown,  together  with 
an  estimate  of  the  amounts  to  be 
contributed.  It  is  not  necessary  to  use 
the  NSF  budget  sheet  or  to  provide 
budget  details. 

(f)  A  maximum  of  a  two  page  vitae  of 
each  of  the  principals  involved  in  the 
project.  The  vitae  should  be  complete 
enough  to  show  the  necessary  expertise 
to  conduct  the  proposed  project. 

•  Send  preproposals  to  Advanced 
Technological  Education,  National 
Science  Foundation,  Dept.  N-Bios, 
Announcement  No.  93-132, 11200 
Rockville  Pike,  Suite  300,  Rockville, 
Maryland  20852. 

2.  Formal  Proposals  for  Centers 

General  information  on  formal 
projjosal  preparation  for  the  ATE 
program  is  included  in  Section  V  of  this 
program  announcement  entitled 
“Preparation  and  Submission  of 
Proposals.”  Note  that  at  this  stage  the 
cover  sheet  must  be  signed  by  both  the 
principal  investigators  and  the 
institutional  representative. 

Send  formal  proposals  to  the  above 
address  in  Rockville,  Maryland 
postmarked  by  the  March  22, 1994 
deadline. 

3.  Formal  Proposals  for  Planning  Grants 

Planning  Grants  will  be  awarded  to 
allow  development  of  a  well-formulated 
plan  for  a  Center.  Applicants  must 
present  a  clear  description  of  the 
planning  activities,  goals,  and  methods. 
In  general,  the  ATE  program  will 
support  planning  grants  under  the 
following  conditions: 

(a)  Award  may  not  exceed  $50,000; 

(b)  Awards  are  non-renewable  and  are 
not  to  exceed  two  years; 
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(c)  Continued  support  may  be 
requested  only  through  submission  of  a 
full  proposal; 

(d)  A  final  report  is  due;  and 

(e)  Indirect  cost  rate  applied  against 
these  grants  may  not  exceed  10  percent 
of  modified  total  direct  costs 

Proposals  for  planning  grants  should 
follow  the  same  procedures  as  those  for 
a  formal  proposal  given  in  Section  V  on 
“Preparation  and  Submission  of 
Proposals”. 

Proposals  for  planning  grants  will  be 
accepted  for  either  the  November  1, 

1993  or  March  22, 1994  deadline. 

III.  Proiects  in  Advanced  Technological 
Education 

A.  Development  of  Projects 

Submission  Dates: 

Preproposals:  November  1, 1993 
Formal  Proposals:  March  22. 1994 
•  Purpose 

Technological  education  represents  a 
vciriety  of  programs  in  the  education 
system  which  prepare  students  for 
careers  which  use  technology.  While 
Centers  are  expected  to  be 
comprehensive  projects  as  described  in 
the  previous  section,  projects  in 
advanced  technological  location  at  the 
two-year  college  and  secondaiy  school 
level  supported  through  the  ATE 
program  may  focus  more  narrowly  on 
curriculum  development,  faculty  or 
teacher  enhancement,  faculty  or  teacher 
prep>aration,  instructional  materials 
development,  or  instrumentation  and 
laboratory  improvement.  They  should 
however  be  placed  in  the  context  of  a 
more  comprehensive  program. 
Curriculum  and  materials  development 
projects  are  expected  to  produce 
laboratory  manuals,  textbooks,  videos, 
CD-ROMs,  software,  and  other 
educational  materials  of  potentially 
national  benefit  including  conference 
presentaticHis  and  journal  articles. 
Because  of  the  nature  of  advanced 
technological  education  programs, 
where  appropriate,  projects  should 
build  on  alliances  of  associate  degree 
granting  institutions  with  four-year 
colleges  and  universities,  secondary 
schools,  business,  industry,  and 
government.  Projects  that  cut  across  two 
or  more  of  the  boundturies  listed  below 
are  especially  encouraged. 

1.  Curriculum  emd  Instructional 
Materials 

The  ATE  program  supports  model 
projects  to  improve  the  quality  of 
courses  and  curricula  in  the  basic 
mathematics,  science,  and  engineering 
i;ore  underlying  programs  in  advanced 
technological  location  as  well  as  more 
specialize  science  and  engineering 


technology  courses  which  build  on  this 
core.  It  encompasses  activities  affecting 
the  learning  environment,  content,  and 
experience  of  instruction.  Technological 
education  is  field  dependent  and  driven 
by  applications.  There  should  be  a 
match  between  what  work  requires  and 
what  students  are  taught.  The  education 
component  should  provide 
understanding  to  make  the  technician 
more  insightful  about  the  work 
environment  and  more  flexible  about 
receiving  additional  training  which  may 
be  job  and/or  skill  related. 

The  Advanced  Technological 
Education  program  seeks  projects  that 
envision  major  changes  at  the  two-year 
college  and  secondary  school  level  and 
that  result  in  widely  disseminated 
products  such  as  textbooks,  laboratory 
experiments  and  manuals,  software, 
videos,  CD-ROMs,  and  other 
educational  products  including 
conference  presentations  and  journal 
articles.  Projects  may  range  from 
revision  of  existing  materials  to  creation 
of  entirely  new  ones;  from  a  few 
modules  at  a  single  instructional  level  to 
comprehensive  curricula  for  multiple 
years;  and  from  a  single  subject  to 
integration  of  several  disciplines.  Of 
particular  interest  are  projects  that  are 
designed  to  produce  major  changes  and 
significant  improvement  beyond  the 
recipient  institution  and  which  will 
produce  materials  used  regionally  or 
nationally.  Curriculum  projects  that 
integrate  mathematics,  science,  and 
technology,  and  are  developed  by  teams 
of  educators,  scientists,  and  in  industry 
participants  are  especially  sought,  as  are 
projects  which  implements  the  national 
mathematics  and  science  standards  in  a 
technological  context  and  which  help 
produce  two-year  college  students  for 
technological  programs.  Curriculum 
projects  that  prepare  future  teachers  and 
faculty  for  advanced  technological 
programs  are  encouraged. 

Curriculum  and  instructional 
materials  projects  may  vary  from  the 
development  of  supplemental  course 
materials  to  the  development  of  full 
comprehensive  courses.  Projects  of 
varying  types  are  encouraged,  and 
requests  will  normally  range  from 
$50,000  to  $500,000  per  year  for  one  to 
five  years  depending  on  the  complexity 
of  the  project. 

2.  Teacher  and  Faculty  Enhancement 

Faculty  and  teachers  are  key  elements 
in  advanced  technological  education.  It 
is  critical  that  they  be  intellectually 
vigorous  and  excited  about  their 
disciplines,  that  their  knowledge  of 
recent  development  in  their  fields  be 
up-to-date,  and  that  they  regard  teadiing 
as  an  important  and  rewarding  activity. 


To  this  end,  the  ATE  program  provides 
support  to  maintain  currency  and 
vitality  of  faculty  and  teachers  and  to 
assist  them  in  enhancing  their 
disciplinary  capabilities  and  teaching 
skills. 

Successful  projects  emphasize  both 
content  and  pedagogy,  help  faculty  and 
teachers  develop  and  exercise 
leadership  qualities,  and  provide 
opportunities  for  continuing 
professional  growth.  Faculty  and 
teachers  need  to  be  familiar  with  recent 
advances  in  their  fields,  with  new 
experimental  techniques,  with  new 
pedagogical  strategies,  and  with  ways  of 
incorporating  all  of  these  into  advanced 
technological  education.  Faculty  and 
teachers  also  need  to  be  familiar  with 
new  instrumentation  and  the 
opportunity  to  evaluate  its  suitability  for 
instructional  use.  They  need 
opportunities  to  synthesize  knowledge 
that  cuts  across  their  own  and  other 
disciplines.  Finally,  they  also  need 
opportunities  to  interact  intensively 
with  experts  in  the  field  and  with 
colleagues  who  are  active  scientists, 
technicians,  engineers,  and 
mathematicians,  both  during  the  course 
of  the  project,  and  in  a  continuing  way 
after  the  project. 

Typical  projects  for  teacher  and 
faculty  enhancement  under  the  ATE 
program  include  conferences,  seminars, 
short  courses,  institutes,  and 
workshops,  or  a  series  of  such  activities. 
Sessions  for  college  faculty  may  vary  in 
length  from  a  few  days  to  several  weeks. 
Follow-up  activities  to  affect  long-term 
change  normally  span  at  least  one 
academic  year.  Teacher  enhancement 
institutes  are  typically  funded  for  at 
least  two  years  with  at  least  three  weeks 
of  intensive  instruction  each  summer 
and  follow-up  during  the  academic  year. 
These  institutes  provide  major  support 
for  classroom  and  school  change  in 
implementing  advanced  technological 
education  curricula  as  well  as  improved 
integrated  mathematics  and  science  to 
support  technological  education. 
Projects  in  which  two-year  college 
faculty  work  with  four-year  college  or 
university  faculty  and/or  secondary 
school  teachers  are  encouraged. 

Teacher  and  faculty  enhancement 
projects  will  normally  range  from 
$25,000  to  $500,000  per  year  for  one  to 
five  years  depending  on  the  complexity 
and  length  of  the  activities,  the  number 
of  teachers  and  faculty  involved,  and 
the  follow'-up  support  provided. 

3.  Instrumentation  and  Laboratory 
Improvement 

Laboratory  or  field  experiences  with 
suitable  modem  equipment  are  crucial 
elements  of  advanced  technological 
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education,  especially  at  the  two-year 
college  level.  The  ATE  program  seeks 
projects  aimed  at  the  development  of 
innovative  methods  for  using  laboratory 
exercises  to  improve  student 
understanding  of  basic  principles  and 
for  use  of  modem  instrumentation,  new 
technologies,  or  applications  of 
instruments  that  extend  the 
instructional  capability  of  the 
equipment.  The  ATE  program 
encourages  the  establishment  of 
equipment-sharing  through  consortia  or 
centers. 

Because  the  ATE  program  focuses  on 
improving  the  quality  of  technological 
education  through  laboratory 
improvement,  projects  based  primarily 
on  financial  need  or  replacement  of 
equipment  at  the  same  level  of 
capability  are  not  appropriate. 

Equipment  funds  must  be  matched  by 
non-federal  dollars  equal  to  or  greater 
than  funds  requested  from  NSF.  The 
maximiun  NSF  request  is  $100,000. 
Institutions  have  30  months  during 
which  the  requested  equipment  must  be 
acquired  and  the  development  plan 
implemented.  '  ' 

B.  Preparation  and  Submission  of 
Preproposals  and  Formal  Proposals 

Preproposals  for  projects  should 
follow  the  same  guidelines  given  in 
Section  n  part  C(l)  “Preproposals  for 
Centers.”  Formal  proposals  for  projects 
should  follow  the  same  guidelines  given 
in  Section  11  part  C(2)  "Formal 
Proposals  for  Centers”  and  Section  V 
“Preparation  and  Submission  of  ■ 
Proposals.”  Planning  Grants  will  not 
normally  be  given  for  projects. 

IV.  Workshops,  Conferences,  Seminars, 
Studies,  and  Other  Special  Projects 

The  ATE  program  expects  to  support 
a  few  special  projects  such  as 
conferences,  workshops,  symposia, 
studies,  and  other  activities  that  will 
lead  to  a  better  understanding  of  issues 
in  advanced  technological  education. 

Requests  should  normally  be  made  at 
least  9  months  in  advance  of  the  date  of 
the  scheduled  activity.  Individuals  or 
groups  wishing  to  submit  such  a  request 
should  contact  an  ATE  Program  Dir^or 
at  (202)  357-7051  before  September  24, 
1993  and  (703)  306-1668  after 
September  24, 1993  before  preparing  a 
two-  to  three-page  preliminary  proposal. 
Following  an  initial  discussion,  a 
preliminary  proposal  which  includes  a 
project  outline,  description  of  personnel 
involved,  and  approximate  budget 
should  be  sent  to  an  ATE  Program 
Director.  NSF  staff  will  review  these 
preproposals  and  encourage  selected 
formal  proposals. 


Formal  proposals  for  such  activities 
should  include:  (1)  A  summary 
indicating  the  objectives  of  the  project; 

(2)  statement  of  the  need;  (3)  names  and 
qualifications  of  key  personnel 
organizing  and  leading  the  activity 
including  vitae  of  principal 
investigators;  (4)  lists  of  participants  to 
be  invited  or  other  persons  to  be 
involved  in  the  project;  (5)  information 
on  probable  dates  of  workshops  or 
meetings  or  duration  of  other  type 
projects;  (6)  budget,  detailing  the 
requested  NSF  contribution  and  support 
requested  or  available  from  other 
sources.  Because  proceedings  are 
normally  published,  requests  for 
support  can  also  include  publication 
costs. 

Preproposals  and  proposals  for  these 
sp>ecial  projects  should  be  sent  directly 
to  an  ATE  Program  Director  at  the 
National  Science  Foundation,  Division 
of  Undergraduate  Education,  4201 
Wilson  Boulevard,  Arlington,  Virginia 
22230  after  October  25, 1993  and  the 
Washington  address  before  October  25, 
1993,  not  the  Rockville,  Maryland 
address. 

For  additional  information,  contact 
Elizabeth  Teles,  Program  Director, 
Division  of  Undergraduate  Education. 
National  Science  Foundation,  1800  G 
Street  NW.,  Washington,  DC  20550  (202) 
357-7051  or  the  Division  of  Elementary, 
Secondary,  and  Informal  Education 
(202) 357-7066. 

Dated:  August  20, 1993. 

Dr.  Robert  F.  Watson, 

Division  Director,  Division  of  Undergraduate 
Education. 

[FR  Doc.  93-20589  Filed  8-24-93;  8:45  am] 
BILUNG  CODE  79S6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication; 
Long-Term  Solutions  and  Upgrade  of 
Interim  Corrective  Actions  for  Thermal- 
Hydraulic  Instabilities  in  Boiling  Water 
Reactors;  Extension  of  Comment 
Period 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  generic 
commimication:  Extension  of  comment 
period. 

SUMMARY:  On  July  21, 1993;  58  FR 
39044,  the  NRG  published  for  public 
comment  a  proposed  generic  letter 
which  would  request  each  BWR  holder 
of  an  operating  license  (except  for  Big 
Rock  Point  which  does  not  have 
capability  for  operation  at  reduced  flow 
conditions)  (1)  take  the  appropriate 


actions  to  augment  its  respective 
procedures  and  training  for  preventing 
thermal-hydraulic  instabilities  in  its 
reactor  and  (2)  submit  to  the  NRG  a  plan 
describing  the  long-term  stability 
solution  option  it  has  selected  and  the 
implementation  schedule  it  proposes  for 
the  modifrcation  of  plan  protection 
system  to  ensure  compliance  with 
General  Design  Griteria  10  and  12  in 
appendix  A  to  part  50  of  title  10  of  the 
Gode  of  Federal  Regulations  (10  GFR 
part  50).  The  comment  period  for  this 
proposed  generic  letter  was  to  have 
expired  on  August  20, 1993.  The  BWR 
Owners’  Group  (BWROG)  has  requested 
to  extend  the  comment  period  in  order 
to  get  their  individual  utility  comments 
coordinated  and  receive  appropriate 
approval.  Because  of  the  complexity  of 
the  issue  involved,  the  NRG  has  decided 
to  extend  the  comment  j>eriod  for  an 
additional  30  days. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  September 
19, 1993.  Gomments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  Ghief,  Rules  and  Directives  Review 
Branch,  U.S.  Nuclear  Regulatory 
Gommission,  Washington,  DG  20555. 
Written  comments  may  also  be 
delivered  to  room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m..  Federal  workdays.  Gopies  of 
written  comments  received  may  be 
examined  at  the  NRG  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DG. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Phillips  (301)  504-3232. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
Richard  J.  Kiessel, 

Acting  Chief,  Generic  Communications 
Branch,  Division  of  Operating  Reacto' 
Support,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  93-20585  Filed  8-24-93;  8.45  ami 
BILUNG  CODE  7590-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b  of  the  Atomic 
Energy  Act  (42  U.S.G.  2039,  2232b).  the 
Advisory  Gommittee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  9-11, 1993,  in  room  P-110, 
7920  Norfolk  Avenue,  Betnesda, 
Maryland.  Notice  of  this  meeting  was 
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published  in  the  Federal  Register  on 
July  22, 1993. 

Thursday,  September  9, 1993 

6:30  a.m.-8:45  a.m.:  Opening 
Remarks  by  ACRS  Chairman  (Open) — 
The  ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting  and  comment  briefly  regarding 
items  of  current  interest.  During  this 
session,  the  Committee  will  discuss 
priorities  for  preparation  of  ACRS 
reports. 

6:45  a.m.-9:45  a.m.:  Proposed 
Guidelines  for  Digital  Instrumentation 
and  Control  (ISrC)  Systems  Upgrades 
(Open) — ^The  Committee  will  review 
and  comment  on  the  guidelines 
proposed  by  NUMARC  few  10  CFR  50.59 
evaluations  of  digital  I&C  systems 
upgrades.  Representatives  of  the  NRC 
staff  and  the  industry  will  participate. 

9:45  a.m.-l  1  a.m.:  Insights  Gained 
from  Foreign  Trips  and  U.S.  Military 
Sources  Regarding  Digital  ISO  Issues 
(Open/Clo^) — ^The  Committee  will 
hear  a  briefing  by  and  hold  discussions 
with  representatives  of  the  NRC  stafl' 
regarding  insights  gained  by  the  staff 
through  its  interactions  with  foreign 
regulatory  authorities  and  nuclear 
utilities  as  well  as  U.S.  military  sources 
on  digital  I&C  issues. 

Portions  of  this  session  will  be  closed 
to  discuss  foreign  proprietary 
information  per  5  U.S.C.  552b(c)(4)  and 
classified  national  security  information 
per  5  U.S.C.  552b(c)(l). 

11:15  a.m.-ll:45  a.m.:  Report  on  the 
Activities  of  the  Advanced  Boiling 
Water  Reactors  Subcommittee  (Open) — 
The  Committee  will  hear  a  report  on  the 
activities  of  the  ACRS  Subcommittee  on 
Advanced  Boiling  Water  Reactors. 
Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

11:45  a.m.-12:30  p.m.:  Preparation  for 
Meeting  with  the  NRC  Commissioners 
(Open)— The  Committee  will  discuss 
matters  scheduled  for  discussion  during 
its  meeting  with  the  NRC 
Commissioners. 

2  p.m.-3-JO  pjn.:  Periodic  Meeting 
Between  the  ACRS  and  the  NRC 
Commissioners  (Open) — ^The  Committee 
will  meet  with  the  NRC  Commissioners 
to  discuss  matters  of  mutual  interest. 
These  discussions  will  be  held  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland. 

3:30  p.m.-5  p.m.:  Proposed  Priority 
Ranking  of  Generic  Issues  (Open) — ^The 
Committee  will  review  and  comment  on 
the  priority  rankings  proposed  by  the 
NRC  staff  for  a  number  of  generic  issues. 
Representatives  of  the  NRC  staff  will 
participate. 

5  p.m.-6:15  p.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 


will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

Friday,  September  10, 1993 

6:30  a.m.-6:35  a.m.:  Opening 
Remarks  by  the  ACRS  Cheinnan 
(Open) — ^The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  a.m.-l  0  a.m.:  Proposed  Generic 
Letter  on  Removal  of  Accelerated 
Testing  and  Special  Reporting 
Requirements  for  Emergency  Diesel 
Generators  from  Plant  Technical 
Specifications  (Open) — ^The  Committee 
will  review  and  comment  on  the 
proposed  generic  letter  on  removal  of 
accelerated  testing  and  special  reporting 
requirements  for  emergency  diesel 
generators  from  plant  technical 
specifications.  Representatives  of  the 
NRC  staff  will  participate. 
Representatives  of  the  industry  will 
participate,  as  appropriate. 

1 0:1 5  a.m.-l  1 :30  a.m.:  Proposed 
Rulemaking  on  the  Fracture  Toughness 
Requirements  for  Reactor  Pressure 
Vessel  (RPV) — Revisions  to  10  CFR 
50.61,  Appendix  G  and  Appendix  H, 
and  a  New  Rule  on  Thermal  Annealing 
(10  CFR  50.66)  (Open) — ^The  Committee 
will  review  and  coinment  on  the 
proposed  rulemaking  on  the  fracture 
toughness  requirements  for  RPV  for 
protection  against  pressmrized  thermal 
shock  events.  Also,  the  Committee  will 
review  and  comment  on  a  new  rule  on 
thermal  annealing  of  the  RPV. 
Representatives  of  the  NRC  staff  will 
participate.  Representatives  of  the 
indust^  will  participate,  as  appropriate. 

11:30  a.m.-12:00  Noon: 

Reconciliation  of  ACRS 
Recommendations  (Ojjen) — ^The 
Committee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

1  p.m.-2  p.m.:  Report  of  the  Planning 
and  Procedures  Subcommittee  (Open/ 
Closed) — ^The  Committee  will  hear  a 
report  of  the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  internal  organizational  and 
personnel  matters  relating  to  ACRS  staff 
members. 

Portions  of  this  session  may  be  closed 
to  public  attendance  to  discuss  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  this  advisory 
committee  pursuant  to  5  U.S.C. 
552b(c)(2)  and  to  discuss  matters  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C. 
552b(c)(6). 

2  p.m.-2:45  p.m.:  Future  ACRS 
Activities  (Open) — ^The  Committee  will 


discuss  topics  proposed  for 
consideration  during  future  ACRS 
meetings. 

3  p.m.-5:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

5:30  p.m.-6:30  p.m.:  Miscellaneous 
(Open)— The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit. 

Saturday,  September  11, 1993 

6:30  a.m.-Close  of  Business: 
Preparation  of  ACRS  Reports  (Open) — 
The  Committee  will  discuss  proposed 
ACRS  reports  regarding  items 
considered  during  fliis  meeting. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
.  published  in  the  Federal  Register  on 
October  16, 1992  (57  FR  47494).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
open  portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral  statements 
should  notify  the  ACRS  Executive 
Director,  Dr.  John  T.  Larkins,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the  ACRS 
Executive  Director  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  v/ith 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  foreign 
Proprietary  Information  applicable  to 
the  matters  being  considered  per  5 
U.S.C.  552b(c)(4),  information  classifred 
as  national  security  information  per  5 
U.S.C.  532b(c)(l),  and  information  that 
involves  the  internal  personnel  rules 
and  practices  of  the  agency  per  5  U.S.C. 
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552b(c)(2),  and  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  die 
Chairman’s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  ACRS  Executive  Director,  Dr.  John 
T.  Larkins  (telephone  301-492—4516), 
between  8  a.m.  and  4:30  p.m.  est. 

Dated:  August  19. 1993. 

John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 

IFR  Doc.  93-20586  Filed  8-24-93;  8:45  am] 
BILUNQ  CODE  7590-01-M 


I;  pocitet  No.  72-8  (50-817/318)] 

I  Baltimore  Gas  &  Eiectric  Co.,  Calvert 
I  Cliffs  Nuclear  Power  Plant;  Director's 
Decision  Under  10  CFR  2.206  (OD-93- 
I  14) 

I  Notice  is  hereby  given  that  the  . 
Director,  OfHce  of  Nuclear  Material 
Safety  and  Safeguards,  has  taken  action 
with  regard  to  the  Petition  of  December 
21, 1992,  by  the  Maryland  Safe  Energy 
Coalition  requesting  that  the  Nuclear 
Regulatory  (Commission  institute  a 
proceeding  pursuant  to  10  (ZFR  2.202 
with  regard  to  the  Independent  Spent 
Fuel  Storage  Installation  (ISFSI)  at  the 
Culvert  (^ids  Nuclear  Power  Plant 
((XNPP).  The  Petitioner  requested  that 
the  NRC: 

(1)  Halt  the  transfer  of  nuclear  waste 
from  the  spent  fuel  pool  at  the  CXINPP 
to  the  ISFSI  until  certain  alleged  safety 
problems  have  been  fiilly  investigated 
and  solved; 

(2)  Conduct  hearings  for  further 
rulemaking  and  regulation  of  nuclear 
waste  storage  at  the  plant;  and 

(3)  Deny  a  Certificate  of  Compliance 
and  suspend  the  license  issued  to  the 
Baltimore  C^s  and  Electric  Con  .  pany 
(BG&E)  for  dry  cask  storage  of  spent  fuel 
until  the  concerns  set  forth  in  the 
Petition  are  addressed  by  the  NRC  and 
BGAE. 

The  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  has 
determined  to  deny  the  Petition.  The 
reasons  for  this  denial  are  explained  in 
the  “Director’s  Decision  under  10  CFR 
2,206’’ (DD-93-1 4),  which  is  available 
for  public  inspection  in  the 
Commission’s  Public  Document  Room, 
the  Caiman  Building,  2120  L  Street, 

NW.  (Lower  Level),  Washington,  DC 
^  20555  and  at  the  Local  Public  Document 
Room  at  the  Clalvert  (k)unty  Public 
Library,  30  Duke  Street,  P.O.  Box  405, 


Prince  Frederick,  Maryland  20678.  A 
copy  of  this  decision  will  be  filed  with 
the  Secretary  for  the  (Commission’s 
review  in  accordance  with  10  CFR 
2.206(c)  of  the  (Commission’s 
regulations.  As  provided  by  this 
regulation,  the  decision  will  constitute 
the  final  action  of  the  Commission  25 
days  after  the  date  of  issuance  of  the 
decision  unless  the  Commission  on  its 
own  motion  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Maryland,  thi»  16th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Bemero, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  93-20587  Filed  8-24-93;  8:45  am) 
BILUNQ  COOE  7500-01-M 


Pocket  No.  50-382] 

Entergy  Operations,  Inc.,  (Waterford 
Steam  Electric  Station,  Unit  No.  3); 
Exemption 

I. 

Entergy  Operations,  Inc.  (the 
licensee),  is  the  holder  of  Facility 
Operating  License  No.  NPF-38,  which 
authorizes  operation  of  the  Waterford 
Steam  Electric  Station,  Unit  No.  3 
(Waterford).  The  license  provides, 
among  other  things,  that  Waterford  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  and 
hereafter  in  effect. 

The  Waterford  facility  consists  of  a 
pressurized  water  reactor  located  in  St. 
Charles  Parish,  Louisiana. 

II. 

In  its  letter  dated  May  7, 1993,  the 
licensee  applied  for  an  amendment  to 
Operating  License  No.  NPF-38  to 
change  certain  provisions  of  the 
Waterford  Technical  Specifications 
(TSs).  The  licensee  in  this  letter  also 
requested  an  exemption  firom  the 
Cx)mmission’s  regulations.  The  subject 
exemption  is  from  a  requirement  in 
appendix  j  to  10  CFR  part  50  that  a  set 
of  three  Type  A  tests  (Containn^ent 
Integrated  Leakage  Rate  Tests,  or 
CILRTs)  be  performed,  at  approximately 
equal  intervals,  during  each  10*  year 
service  period.  - 

The  Type  A  test  is  defined  in  10  CTR 
part  50,  appendix  J,  Section  II.F,  as  a 
"test  intended  to  measure  the  primary 
reactor  containment  overall  integrated 
leakage  rate  (1)  after  the  containment 
has  b^n  completed  and  is  ready  for 
operation,  and  (2)  at  periodic  ii.tervals 
thereafter.’’  The  10-year  service  period 
begins  with  the  inservice  date. 


4.6.1. 2.a  requires  that  the  Type  A  tests 
be  conduct^  during  shutdown  it  40±10 
month  intervals  in  each  10-year  service 
period.  This  TS  incorporates  the 
requirements  of  Section  III.D.l.(a)  of 
appendix  J  with  regard  to  performing 
three  Type  A  tests  at  approximately 
equal  intervals  during  each  10-year 
service  period.  The  first  CILRT  testing 
interval  was  32  months,  and  the  second 
was  36  months.  The  time  interval 
between  CILRTs  should  be  about  40 
months  based  on  performing  three  such 
tests  at  approximately  equal  intervals 
during  ea^  10-year  service  period. 

Since  refueling  outages  do  not 
necessarily  occur  at  40-month  intervals, 
a  permissible  variation  of  10  months  (25 
percent  variation)  is  typically 
authorized  in  the  technical 
specifications  issued  with  an  operating 
license  to  permit  flexibility  in 
scheduling  the  CILRTs. 

The  proposed  revision  to  the 
Waterford  TSs  associated  with  the 
licensee’s  May  7, 1993,  request  for  a 
one-time  exemption  would  change  the 
TSs  by  extending  the  surveillance 
requirements  of  TS  4.6.1.2.a  and  its 
associated  Bases.  The  extension  would 
allow  the  third  Type  A  C3LRT  within 
the  first  10-year  service  period  to  be 
conducted  during  the  Cycle  7  refueling 
outage.  This  TS  ^ange  is  a  one-time 
scheduler  extension  of  the  third 
maximum  interval  from  50  months  to  54 
months.  It  does  not  affect  the  second  10- 
year  seix'ice  period. 

With  resp^  to  the  subject  exemption 
request,  the  NRC  staff  notes  that  the  first 
and  second  QLRTs  of  the  set  of  three 
tests  for  the  first  10-year  service  period 
for  Waterford  were  conducted  in  May 
1988  and  May  1991.  This  represents 
testing  intervals  of  32  and  36  months 
from  the  inservice  date  of  September 
1985.  The  third  of  the  first  set  of  three 
CILRTs  will  be  scheduled  for  Refueling 
Outage  7,  projected  to  start  in  Octo’oer 
1995,  pending  approval  of  the 
exemption  request.  The  current  third 
test  period  in  the  first  10-year  service 
period  will  actually  be  exceeded  by  ' 
approximately  4  months. 

Data  from  the  first  (May  1988)  and 
second  (May  1991)  CILRT  at  Waterford 
3  indicates  that  most  of  the  measured 
leakage  is  from  the  containment 
penetrations  and  not  from  the 
containment  barrier.  The  “as-left” 
leakage  rate  was  well  below  the  10  CFR 
part  50  appendix  J  limit.  Both  appendix 
J  and  TS  requires  that  the  leakage  rate 
be  less  that  75%  of  L,  to  allow  for 
deterioration  in  leakage  paths  between 
tests.  The  allowable  leakage  rate,  L.,  is 
0.5  wt.%/day.  Therefore,  the  established 
acceptable  limit  is  <0.375  Mft.%/day. 
The  “as-left”  leakage  rates  for  the  first 
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two  CILRTs  were  0.116  and  0.0731 
wt.%/day,  which  is  well  below  the 
acceptance  limit.  The  Type  B  and  C  test 
(Local  Leakage  Rate  Test  or  LLRT) 
program  also  provides  assurance  that 
containment  integrity  has  been 
maintained.  LLRTs  demonstrate 
operability  of  components  and 
penetrations  by  measuring  penetration 
and  valve  leakage.  Additionally,  there 
have  been  no  modifications  made  to  the 
plant  that  could  adversely  affect  the  test 
results. 

The  licensee  further  notes  that  the 
performance  of  a  fourth  test  in  the  first 
10-year  service  period  to  meet  the 
requirements  of  the  TSs  and  appendix  ) 
would  result  in  additional  radiation 
exposure  to  personnel.  Omitting  the  test 
will  result  in  additional  dose  savings  by 
eliminating  contamination  and  by 
reducing  exposure  from  venting  and 
draining  and  from  setups  and 
restorations  of  instrumentation  required 
to  perform  the  test.  These  factors  and 
the  costs  associated  with  a  fourth  test 
tor  a  4-month  difference  in  interval  time 
are  not  offset  by  the  benefits  of  the 
fourth  test. 

For  the  reasons  set  forth  above,  the 
NRC  staff  concludes  that  this  deviation 
from  the  10-year  service  period  ending 
September  1995  is  not  significant  in 
terms  of  complying  with  the  safety  or 
scheduling  requirements  of  Section 
ni.D.l.(a)  of  appendix  J.  Accordingly, 
the  staff  ffnds  that  the  additional  test 
would  not  provide  substantially 
different  information  and  that  the  intent 
of  appendix  J  is  met.  Therefore,  the 
subject  exemption  request  meets  the 
special  circumstances  of  10  CFR 
50.12(a)(2)(ii),  in  that  the  fourth  test  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

On  this  basis,  the  NRC  staff  finds  that 
the  licensee  has  demonstrated  that 
special  circumstances  are  present  as 
required  by  10  CFR  50.12(a)(2).  Further, 
the  staff  also  finds  that  extending  the 
service  period  will  not  present  an  undue 
risk  to  the  public  health  and  safety; 
since  the  licensee  has  justified  the 
leaktight  integrity  of  the  containment 
based  on  previous  leakaged  test  results, 
the  staff  concludes  that  a  one-time 
extension  of  approximately  4  months 
beyond  the  maximum  permitted  third 
test  interval  within  the  first  10-year 
service  period  will  not  have  a 
significant  safety  inmact. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  and  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest  and  hereby  grants  the  following 
exemption  with  respect  to  a  requirement 


of  10  CFR  part  50,  appendix  J,  Section 
III.D.l(a)- 

For  the  Waterford  Steam  Electric  Station, 
Unit  3,  the  current  third  test  period  within 
the  first  10-year  service  period  may  be 
extended  by  approximately  4  months,  so  that 
the  third  periodic  Type  A  test  may  be 
performed  during  the  Cycle  7  refueling 
outage. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  the  subject  exemption  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment  (58 
FR  34829). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  12th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Conunission. 
lack  W.  Roe, 

Director,  Division  of  Reactor  Projects — HI/ IV/ 
V,  Office  of  Nuclear  Reactor  Regulation. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer — ^John  J. 

Lane  (202) 272-3900. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information,  and  Consumer  Services, 
Washington,  DC  20549. 

Proposed  Revisions 

Form  S-1 — File  No.  270-58. 

Form  S-4 — File  No.  270-287. 

Form  S-11— File  No.  270-64. 

Form  10— File  No.  270-51. 

Form  10-K — File  No.  270-48. 

Form  SB-2— File  No.  270-366. 

Form  ID-KSB— File  No.  270-368. 
Regulation  S-K — File  No.  270-2. 
Regulation  S-B — File  No.  270-370. 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted 
proposed  rule  revisions  for  OMB 
approval. 

Form  S-1  is  the  general  registration 
form  used  by  issuers  that  are  not  eligible 
to  use  any  of  the  specified  forms  to 
register  securities.  It  is  anticipated  that 
approximately  1,239  respondents  will 
spend  a  total  of  1,295  burden  hours  per 
response. 

Form  S-4  is  the  registration  form  for 
securities  issued  in  business 
combination  transactions.  It  is 


anticipated  that  approximately  505 
respondents  will  spend  a  total  of  1,260 
burden  hours  per  response. 

Form  S-11  gives  investors  the 
necessary  information  to  make 
investment  decisions  regarding  real 
estate  investment  trusts  and  other 
issuers  whose  business  is  primarily  that 
of  acquiring  and  holding  for  investment 
real  estate  or  interests  in  real  estate.  It 
is  anticipated  that  approximately  340 
respondents  will  spend  a  total  of  871 
burden  hours  per  response. 

Form  10  provides  material 
information  about  the  issuer  necessary 
for  investors  to  make  an  informed 
investment  decision.  It  is  anticipated 
that  approximately  110  respondents  will 
spend  a  total  of  119  burden  hours  per 
re^onse. 

Form  10-K  elicits  material 
information  concerning  the  financial 
condition  and  business  operations  for 
each  fiscal  year  for  issuers  of  publicly- 
traded  securities.  It  is  anticipated  that 
•  approximately  6,261  respondents  will 
spend  a  total  of  1,712.5  burden  hours 
per  response. 

Form  SB-2  is  an  optional  registration 
form  used  by  small  business  issuers.  It 
is  anticipate  that  approximately  259 
respondents  will  spend  a  total  of  928 
burden  hours  per  response. 

Form  10-KSB  elicits  material 
information  concerning  the  financial 
condition  and  business  operations  for 
each  fiscal  year  for  issuers  of  publicly- 
traded  secimities.  It  is  anticipated  that 
approximately  3,275  respondents  will 
spend  a  total  of  1,222  burden  hours  per 
re^onse. 

Regulation  S-K  provides  an  integrated 
disclosure  system  for  issuers  who  have 
sold  or  wish  to  sell  securities  to  the 
public.  Regulation  S-K  is  assigned  one 
burden  hour  for  administrative 
convenience,  since  thisiregulation 
simply  prescribes  the  disclosure  that 
must  appear  in  other  filings  under  the 
securities  laws. 

Regulation  S-B  provides  an  integrated 
disclosure  system  for  small  business 
issuers.  Regulation  S-B  is  assigned  one 
burden  hour  for  administrative 
convenience,  since  this  regulation 
simply  prescribes  the  disclosure  that 
must  appear  in  other  filings  under  the 
securities  laws. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork.  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
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burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  John ).  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  (Paperwork 
Reduction  Act  Numbers;  3235-0065. 
3235-0324,  3235-0067,  3235-0064, 
3235-0063,  3235-0418,  3235-0418. 
3235-0420.  3235-0071,  3235-0417), 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated;  August  16, 1993. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  93-20510  Filed  8-24-93;  8:45  am] 
Ba.La«G  CODE  aoio-oi-M 

[Release  No.  34-32771;  International  Series 
No.  575;  File  No.  S7-8-8(q 

Options  Price  Reporting  Authority; 
Filing  and  Immediate  Effectiveness  of 
an  Amendment  to  the  National  Market 
System  Plan  of  OPRA 

August  19, 1993. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act”),  notice  is  hereby  given  that  on 
August  12, 1993,  the  Options  Price 
Reporting  Authority  ("OPRA”) 
submitted  to  the  Securities  and 
Exchange  Commission  (“SEC”  or 
“Commission”)  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  (“Plan”), 
extending  until  November  1, 1994,  the 
pilot  program  providing  for  the 
dissemination  of  certain  implied 
volatility  quotations  on  selected  foreign 
currency  options  to  vendors  outside  of 
the  OPRA  system. 

OPRA  has  designated  this  proposal  as 
concerned  solely  with  the 
administration  of  the  plan,  permitting  it 
to  become  effective  upon  filing, 
pursuant  to  Rule  llAa3-2(c)(3j(ii) 
under  the  -Act.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

OPRA  requests  an  extension  of  the 
pilot  program  that  was  the  subject  of  the 
amendment  previously  filed  on  May  14, 
1992,1  providing  for  the  dissemination 
of  certain  impli^  volatility  quotations 
in  foreign  currency  options  directly  by 
the  Philadelphia  Stock  Exchange 

’  Securities  Exchange  Act  Release  No.  30906  (July 
16, 1992),  57  FR  31546. 


("PHLX”)  through  selected  vendors, 
rather  than  through  the  OPRA  network. 

A  request  for  an  extension  of  the  pilot 
program  was  filed  with  the  Commission 
on  April  2, 1993,2  and  expires 
September  1, 1993. 

The  purpose  of  the  pilot  program  is  to 
permit  PHLX  to  accommodate  those 
institutional  investors  in  foreign 
currency  options  who  desire  to  receive 
indications  of  the  current  state  of  the 
foreign  currency  options  market 
expressed  in  implied  volatility 
quotations.  These  quotations  serve  only 
as  indications  of  the  state  of  the  market; 
actual  trading  in  foreign  currency 
options  continues  to  Im  conduct^ 
through  bids  and  offers  expres.sed  in 
terms  of  the  prices  at  which  options 
may  be  bought  or  sold  which  continue 
to  be  disseminated  over  the  OPRA 
system.  Because  the  existing 
specifications  of  the  OPRA  system  were 
not  designed  to  accommodate  implied 
volatility  quotations,  OPRA  has 
consented  to  PHLX’s  arranging  for  the 
transmission  of  this  information  through 
selected  vendors. 

As  originally  filed,  the  pilot  program 
was  approved  by  the  Commission  for  an 
initial  period  of  six  months  from  the 
date  that  one  or  more  of  the  vendors 
first  transmitted  implied  volatility 
quotations.  Volatility  quotations  were 
first  transmitted  on  October  5, 1992,  and 
because  OPRA  does  not  yet  have  the 
capability  to  transmit  implied  volatility 
quotations  through  the  OPRA  network, 
it  is  necessary  to  extend  the  pilot 
program  to  insure  the  continued 
availability  of  these  quotations. 

OPRA  has  been  giving  consideration 
to  whether  and  how  the  OPRA  network 
might  be  utilized  to  disseminate  these 
implied  volatility  quotations  and  at  a 
meeting  held  on  April  22, 1993,  OPRA 
authorized  the  extension  of  the  existing 
pilot  through  November  1, 1994,  while 
it  continues  to  study  this  matter. 

II.  Solicitation  of  Comments 

Pursuant  to  Rule  llAa3-2(c)(3),  the 
amendment  is  effective  upon  filing  with 
the  Commission.  Tlie  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 
refiling  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
llAa3-2(c)(2),  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
and  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  National 

Securities  Exchange  Ad  Release  No.  32154 
(April  21, 1993),  58  FR  21481. 


Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to  ^ 
submit  written  data,  views  and 
arguments  concerning  the  forgoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washin^on,  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  ' 

proposed  extension  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the 
proposed  extension  between  the 
Commission  and  any  person,  other  than 
those  withheld  fiom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  office  of  OPRA.  All 
submissions  should  refer  to  File  No.  S7- 
8-90  and  should  be  submitted  by 
September  15, 1993. 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(29). 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  93-20581  Filed  8-24-93;  8:45  am) 
BH.LIHQ  CODE  801<M>1-M 

[Release  No.  34-32759;  FHe  No.  SR-OTC- 
92-09] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Co.;  Order  Approving 
a  Proposed  Rule  Change  Relating  to 
the  Establishment  of  an  Honest  Broker 
Program 

August  17, 1993. 

On  June  16. 1992,  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”),»  The  Depository  Trust 
Company  (“DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
("Commission”)  a  proposed  rule  change 
establishing  the  honest  broker  program. 
On  July  29, 1992,  the  Commission 
published  notice  of  the  proposed  rule 
change  in  the  Federal  Register  to  solicit 
comment  from  interested  persons.2  The 
Commission  did  not  receive  any 
comments.  DTC  received  seven 
comment  letters  in  response  to  a  notice 
regarding  the  proposed  procedures  that 
was  distribute  to  its  participants  before 

’  15  U.S.C  78s(b)(l)  (1988). 

2  Securities  Exchange  Act  Release  No.  30948  (]uly 
22.1992),  57  FR  33533. 


44B66 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Notices 


this  filing  was  made.3  This  order 
approves  the  proposal. 

I.  Description 

The  proposed  rule  change  establishes 
procedures  to  facilitate  the  liquidation 
of  securities  held  for  a  participating 
bank  and  broker  experiencing  financial 
or  operational  difficulties,  particularly 
in  those  cases  when  one  or  more  DTC 
participants  have  an  interest  in  those 
securities.^  The  procedures  will  be 
known  as  the  “honest  broker”  program. 
DTC  will  activate  the  honest  broker 
program  upon  a  pledgor’s  request, 
principally  when  more  than  one  pledgee 
bank  is  unwilling  to  return  pledged 
securities  directly  to  a  single  pledgor, 
and  only  after  consultations  with  the 
Commission  and  other  interested 
regulators.^ 

Prior  to  activating  the  honest  broker 
program,  DTC  will  notify  pledgees  and 
DTC  participants  by  a  broadcast 
message  over  the  Participant  Terminal 
System  (“PTS”)  that  the  honest  broker 
program  will  be  activated.  DTC  will 
advise  its  participants  that  they  may 
receive  deliveries  in  settlement  of  their 
transactions  with  the  pledgor  from  the 
DTC  honest  broker  account.  If  a  large 
number  of  participants  are  to  be 


>DTC  received  comment  letters  from  Alex.  Brown 
&  Sons.  Brown  Brothers  Harrim.an  4  Co.,  Citicorp, 
Mahon  Securities  Corpmration,  Nations  Bank,  New 
York  Clearing  House  Association,  and  U.S.  Trust 
Company.  The  commentators  generally  supported 
the  proposal.  For  a  discussion  of  these  comment 
letters,  see  Section  n  irtfra. 

<The  National  Securities  Clearing  Corpyoration 
(“NSCC")  acts  1  11  behalf  of  its  members  to  clear 
trades  with  other  .iiembers  in  eligible  securities 
which  include  most  corporate,  municipal  and 
mutual  fund  securities.  NSCC’s  members  include 
(directly  or  indirectly)  almost  all  registered  broker- 
dealers,  which  allows  NSCC  to  net  to  a  single 
delivery  or  receive  obligation  in  each  eligible 
security  all  of  a  member's  trades  in  those  securities 
and  to  a  single  payment  or  collect  obligation  monies 
payable  or  receivable  across  all  trades.  At  the  end 
of  each  day,  all  long  or  short  positions  that  do  not 
settle  are  marked-to-the-market  and  carried  forward 
to  the  next  settlement  day.  In  the  Continuous  Net 
Settlement  (“CNS")  System,  NSCC  interposes  itself 
as  the  counterparty  of  its  members’  trades,  i.e., 

NSCC  becomes  the  buyer  to  a  member’s  sell 
obligations  and  the  seller  to  a  member’s  buy 
obligations.  NSCC  maintains  a  settlement  account  at 
DTC  in  which  settlement  of  member  trades  occurs 
by  book-entry  movement. 

On  October  13. 1992,  NSCC  Tiled  a  proposal  with 
the  Commission  to  authorize  it  to  coordinate  with  « 
DTC  in  regard  to  this  program.  Among  other  things. 
NSCC  will  provide  DTC  with  the  information  to 
ensure  that  open  short  positions  in  NSCC’s  CNS 
system  will  be  covered  prior  to  other  open  short 
positions  at  DTC.  The  Commission  is  approving 
NSCC’s  and  DTC’s  proposals  concurrently.  See 
Securities  Exchange  Act  Release  No.  32760  (August 
17. 1993)  (File  No.  SR-NSCC:r-92-12.1 
»  Among  other  things,  DTC  will  review  with 
regulatory  officials  whether  activation  of  the  honest 
broker  program  is  appropriate  and  what  steps  have 
been  taken  to  coordinate  with  other  interested  self- 
regulatory  organizations. 


notified,  DTC  also  will  issue  an 
Important  Notice. 

A  pledgee  bank  may  notify  DTC  by 
wTitten  notice,  or  by  facsimile  or 
telephone  followed  by  a  written  notice, 
that  it  intends  to  participate  in  the 
honest  broker  program.  Pledgees  will 
have  until  10  a.m.,  eastern  time,  on  the 
day  of  settlement  to  provide  such  notice 
to  DTC.  In  the  notice  to  DTC,  the 
pledgee  bank  must  identify  the  account 
number  to  be  used  for  delivering 
positions  to  the  honest  broker  account. 
Participating  pledgees  will  use  DTC’s 
“Demand  of  Collateral”  procedures  for 
pledged  positions  that  the  pledgee  bank 
intends  to  deliver  to  the  DTC  honest 
broker  account.^ 

A  non-participant  pledgee  that 
utilizes  DTC’s  pledge  facilities  under 
DTC  Rule  2,  Section  3,  also  may  utilize 
the  honest  broker  program  by  signing  a 
written  agreement  that  subjects  the 
pledgee  to  DTC’s  By-Laws  and  rules.7  In 
addition,  the  non-participant  pledgee 
must  request  that  DTC  establish  a 
participant  account  number  so  that  DTC 
may  allocate  to  the  non-participant 
pledgee  its  share  of  the  proceeds  from 
the  liquidated  positions  and  any 
securities  that  have  not  been  redelivered 
from  the  honest  broker  account.^ 

For  transactions  that  the  pledgor 
wishes  to  settle  through  the  honest 
broker  program  on  the  next  business 
day,9  the  pledgor  will  send  to  each 
affected  pledgee  bank  and  to  DTC  a  PTS 
message  identifying  each  issue  of 
securities  that  the  pledgee  bank  will 
deliver  to  the  honest  broker  account.  In 
addition,  the  pledgcfr  will  provide  to 
DTC  the  quantity,  price,  settlement 
amount,  and  the  DTC  participant 
account  to  which  each  redelivery  will 
be  made.  DTC  will  make  the 
information  available  to  the  pledgee 
banks  over  PTS  on  the  next  business 
day.m 


«  Under  DTC’s  Demand  of  Collateral  procedures 
a  pledgee  bank  may  move  securities  from  the 
pledgee’s  DTC  pledge  account  to  the  general 
account  of  any  DTC  participant  (other  than  the 
pledgor)  including  the  DTC  honest  broker  account 
or  the  bank’s  own  participant  account. 

r  Under  DTC  Rule  2,  Section  3.  a  non-participant 
pledgee  may  utilize  DTC’s  services  for  the  purpose 
of  facilitating  loans  to  DTC  participants  and 
effecting  the  pledge  of  DTC  participants'  securities 
held  by  or  on  behalf  of  DTC.  A  non-participant 
pledgee,  however,  may  not  receive  a  pledge  of 
securities  versus  payment.  See  DTC  Rule  2,  Section 
3. 

"  Letter  from  Jack  Weiner,  Associate  Counsel, 
DTC,  to  Sonia  Burnett,  Attorney,  Division  of  Market 
Regulation,  Commission  (November  2, 1992). 

bDTC  plans  to  enhance  the  honest  broker  facility 
in  the  next  few  months  to  enable  the  pledgor  to 
provide  information  regarding  transactions  that  will 
settle  the  same  day. 

10  Depending  on  operational  considerations  and 
to  ensure  orderly  settlement,  it  may  be  necessary  to 
vary  the  deadline  for  receipt  of  this  information. 


On  the  morning  of  settlement  day, 

DTC  will  notify  the  pledgee  banks  of  the 
total  settlement  amount  and  the  per 
share  price  of  short  positions  in  each 
transaction)  Based  on  this  information, 
each  pledgee  bank  will  determine 
whether  to  deliver  pledged  positions  to 
the  DTC  honest  broker  account  and  will 
notify  the  pledgor  and  DTC  accordingly. 

The  pleagor  will  advise  the  DTC 
participants  to  whom  deliveries  are  to 
be  made  that  they  should  expect  those 
deliveries  from  the  DTC  honest  broker 
account.  Deliveries  to  settle  open  short 
positions  in  NSCC’s  CNS  system  will  be 
made  first.  DTC  will  make  the 
remaining  deliveries  in  descending 
order,  with  the  highest  price-per-share 
deliveries  being  made  first,  n  All 
settlement  credits  will  be  made  to  the 
DTC  honest  broker  account.  For  each 
issue,  DTC  will  allocate  proceeds 
received  firom  the  redeliveries  and  any 
securities  that  have  not  been  redelivered 
from  the  honest  broker  account  on  a  pro 
rata  basis  to  pledgee  banks  that 
delivered  securities  to  the  honest  broker 
account.  12  In  operating  the  honest 
broker  program,  DTC  will  act 
exclusively  as  agent  for  participating 
pledgee  banks.  DTC  will  assume  no 
liability  other  than  that  arising  from  its 
own  gross  negligence.  ; 

II.  Discussion 

The  Commission  believes  DTC’s 
proposal  is  consistent  with  the  Act  and 
particularly  with  sections  17A(b)(3)  (A) 
and  (F)  of  the  Act.ia  Those  sections 
require  a  clearing  agency  to  be 
organized  and  its  rules  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.  Section 
17A(b)(3)(F)  further  provides  that  the 
males  of  a  clearing  agency  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions, 
and  to  protect  investors  and  the  public 
interest.  As  discussed  below,  the 


possibly  by  requiring  notification  by  the  pledgor 
and  affinnation  by  the  pledgee  bank  as  early  as  the 
day  prior  to  settlement. 

DTC  will  not  process  any  free  deliveries 
through  the  honest  broker  program. 

'2 If  su^pient  shares  are  not  received  to  complete 
a  delivery,  the  transaction  will  be  dropped  unless 
the  delivery  is  to  settle  open  CNS  positions,  in 
which  case  a  partial  delivery  will  be  acceptable.  For 
example,  if  the  deliver  order  is  for  10,000  shares, 
and  only  9,000  shares  are  delivered  to  the  honest 
broker  account  by  pledgee  banks,  the  transactions 
would  drop.  If,  however,  the  deliver  order  is  from 
NSCC  to  settle  open  CNS  positions,  DTC  will 
deliver  the  9,000  shares, 

13  15  U.S.C.  7eq-l(bK3)  (A)  and  (F)  (1988). 
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Commission  believes  the  proposed  rule 
change  is  consistent  with  those 
provisions. 

Uncertainty  concerning  the  ability  of 
a  major  market  participant  to  settle  its 
trading  obligations  could  disrupt  the 
smooth  functioning  of  the  national 
clearance  and  settlement  system.  In  the 
unlikely  event  of  such  a  crisis,  DTC’s 
proposal  will  reduce  the  possibility  that 
a  loss  of  confidence  in  the  ability  of  a 
financially  troubled  firm  to  settle 
transactions  and  satisfy  its  settlement 
obligations  to  counterparties  will  not 
swell  into  a  widespread  crisis  of 
confidence  in  the  national  clearance  and 
settlement  system.  In  this  regard,  the 
Commission  believes  that  DTC’s 
proposal  will  inure  to  the  beneht  of 
public  investors  by  maintaining  the 
integrity  of  the  national  clearance  and 
settlement  system  in  volatile  markets 
and  in  times  of  financial  crises. 

The  proposed  rule  change  will 
facilitate  the  liquidation  of  securities 
positions  that  have  been  pledged  by 
book-entry  in  DTC.  The  need  for  such  a 
mechanism  became  apparent  during  the 
winddown  of  Drexel  Burnham  I^ihbert 
G.'‘oup,  Inc.  and  its  broker-dealer 
subsidiary,  Drexel  Burnham  Lambert, 

Inc.  (“Drexel”). 

As  described  more  fully  in  the 
Commission’s  testimony  before  the 
Senate  Banking  Committee,^'*  near 
gridlock  developed  in  the  mortgaged- 
backed  securities  market  and  in  the 
corporate  debt  and  equity  markets 
where  Drexel  was  an  active  participant. 
Drexel  had  significant  positions  iii 
mortgage-backed  securities  that  required 
physical  delivery  of  certificates  to  settle 
and  also  in  corporate  equity  and  debt 
that  could  be  liquidated  by  book-entry 
transfer.  Lenders  and  counterparties, 
however,  were  reluctant  to  release  both 
physical  certificates  and  book-entry 
securities  to  Drexel.  Those 
counterparties  were  concerned  that  the 
delivery  of  jiecurities  to  Drexel  against 
the  promise  of  pmyment  at  the  end  of  the 
day  might  result  in  the  deliverer’s 
inability  to  retrieve  the  securities  if  the 
deliverer  did  not  receive  pajmient 
because  of  an  intervening  event,  such  as 
the  filing  of  a  petition  for  bankruptcy  by 
or  against  Drexel,  or  the  assertion  of  a 
lien  or  set-off  by  one  or  more  financial 
institutions  handling  those  funds  or 
securities.  15  Resolution  of  open 


The  issues  Sunvunding  the  Collapse  of  Drexel 
Burnham  Lambert,  Hearings  before  the  United 
States  Congress,  Senate  Committee  on  Banking, 
Housing,  and  Urban  Affairs,  101st  Cong.,  2d  Sess. 

5  (1990)  (testimony  of  Richard  C.  Breeden, 
Chairman,  Commission)  (“Drexel  testimony”). 

•sOrdinarily,  lenders  who  accept  securities  in 
DTC's  ledge  program  release  those  securities  to  the 
debtor’s  control  without  requiring  full  payment  of 


positions  was  complicated  by  the  need 
to  coordinate  the  interests  and  actions  of 
as  many  as  ten  banks  with  loans 
outstanding  to  Drexel,  and  was  further 
complicated  by  the  need  to  account  for 
settling  trades  with  NSCC.16  in  order  to 
resolve  the  gridlock  that  this  uncertainty 
created,  Drexel  and  its  lenders,  in 
consultation  with  the  Commission  and 
federal  bank  regulatory  staff,  created  a 
mechanism  by  which  the  pledgee  bank 
delivered  its  collateralized  securities  to 
a  third  party  financial  institution  that 
guaranteed  that  the  pledgee  bank  would 
receive  a  pro  rata  share  of  the  proceeds 
from  any  liquidated  positions  and  the 
return  of  any  securities  that  remained  in 
the  account  at  the  end  of  the  day.^^ 

DTC’s  proposal  codifies  this 
mechanism  to  facilitate  efficient 
clearance  and  settlement  of  pledged 
positions.  The  Commission  therefore 
believes  the  proposal  will  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  by 
providing  pledgee  banks  a  safe  and 
secure  method  to  liquidate  securities 
held  as  collateral  and  by  providing 
pledgors  an  efficient  method  to  settle 
transactions  during  times  of  financial 
crises. 

The  proposal  provides  for  DTC  to 
allocate  securities  that  are  released  from 
pledgee  banks  first  to  open  short  CNS 
positions  at  NSCC.  This  aspect  of  the 
rule  change  will  promote  confidence  in 
the  national  clearance  and  settlement 
system  by  facilitating  the  orderly  and 
timely  settlement  of  CNS  positions. 
Nevertheless,  the  Commission 


outstanding  loans,  provided  payment  (including 
refunding  through  new  pledge  loans)  occurs  before 
the  end  of  the  day.  This  ptermits  the  debtor 
(typically,  a  broker-dealer)  to  deliver  the  pledged 
securities  against  payment  to  another  participant  or 
to  NSCC  during  both  of  DTC's  delivery  processing 
cycles.  Because  settlement  of  transactions  typically 
starts  with  delivery  of  securities,  with  the  deliverer 
assuming  the  risk  that  payment  will  be  made  at  or 
before  the  end  of  the  day,  release  of  pledged 
collateral  can  help  maximize  the  number  of  trades 
that  settle  while  shifting  some  credit  risk  to  the 
deliver’s  bank. 

When  Drexel  experienced  financial  difficulties, 
however,  its  lenders  and  counterparties  took  steps 
to  reduce  their  credit  risk  exposure  to  Drexel.  In 
particular,  because  of  concern  about  what  might 
hap[>en  during  the  day  or  the  quality  of  collateral 
that  might  be  posted  at  the  end  of  the  day,  lenders 
insisted  upon  repayment  before  release  of 
securities,  which  meant  Drexel  could  not  settle 
open  transactions  even  as  it  was  winding  down  its 
portfolio.  See  Drexel  testimony  at  47. 

>8  While  NSCC’s  CNS  system  provides  important 
efficiencies  and  safeguards,  Drexel’s  lenders  were 
concerned  that  release  of  securities  for  delivery  to 
NSCC  could  result  in  no  net  reduction  of  loans  to 
Drexel  because  NSCC  might  apply  the  money  due 
Drexel  for  those  securities  to  meet  other  Drexel 
purchase  or  payment  obligations. 

ir  Although  the  Drexel  experience  involved  both 
physical  and  book-entry  deliveries,  the  honest 
broker  proposal  only  addresses  the  liquidation  of 
book-entry  pledges. 


recognizes  that  some  pledgee  banks  may 
not  wish  to  have  the  securities  allocated 
in  this  manner.  A  pledgee  bank  may 
decide  not  to  deliver  securities  to  the 
honest  broker  account  if  the  pledgee 
bank  believes  the  funds  generated  from 
the  settlement  of  open  short  CNS 
positions  at  NSCC  will  not  cover  the 
outstanding  loan.  To  facilitate  pledgee 
planning,  DTC  will  notify  each  pledgee 
bank  of  the  total  settlement  amount  and 
the  share  price  for  CNS  and  non-CNS 
open  positions.  If  a  pledgee  bank  does 
not  deliver  securities  to  the  honest 
broker  account,  the  pledgee  bank  may 
liquidate  the  securities  outside  of  DTC's 
system.18 

DTC  received  seven  comment  letters 
concerning  the  proposed  rule  change. 
Two  commentators  inquired  about  the 
effect  of  the  proposal  on  a  pledgee’s 
perfected  security  interest  in  securities 
or  the  proceeds  of  the  sale  of  securities 
held  at  DTC  when  the  securities  have 
been  released  by  the  pledgee  to  the  DTC 
honest  broker  account,  i.e.,  whether  the 
pledgee’s  perfected  security  interest 
would  remain  perfected  in  the  event  of 
a  bankruptcy  ruling  or  court-imposed 
stay.  In  response  to  this  concern,  DTC 
obtained  a  legal  opinion  stating,  in 
pertinent  part,  that  a  pledgee  that  holds 
a  perfected  security  interest  in  pledged 
securities  that  is  not  subject  to 
avoidance  imder'the  U.S.  Bankruptcy 
Code  or  comparable  statutory  provisions 
of  federal  or  New  York  law  prior  to 
implementation  of  the  honest  broker 
procedures  will  continue  to  hold  a 
perfected  and  non-avoidable  security 
interest  in  the  pledged  securities  after 
the  implementation  of  the  honest  broker 
procedures  and  until  the  securities  are 
delivered  to  the  purchaser.20 

One  commentator  questioned  how 
DTC  would  account  for  dividends  and 
interest  that  accrued  on  transactions 
settled  through  the  honest  broker 
account.  At  the  end  of  each  day,, all 
securities  delivered  to  the  honest  broker 
account  will  be  redelivered  or  returned 
on  a  pro  rata  basis  to  pledgee  banks. 


>»The  Commission  notes  that  DTC  is  providing 
a  mechanism  for  delivery/receipt  against  payment 
for  liquidation  of  pledged  collateral  held  by  banks. 
The  proposal  is  not  intended  to  alter  the  respective 
rights  and  obligations  of  the  pledgor  and  pledgees 
under  the  terms  of  agreements  between  those 
parties. 

'«See  note  3  supra. 

2'* Letter  from  Milbank,  Tweed.  Hadley  &  McCloy. 
to  DTC  (November  2, 1992).  In  addition,  in  the 
event  a  bankruptcy  petition  is  filed  against  a 
pledgor,  the  receipt  by  a  pledgee  of  a  pro  rata  ^ 
portion  of  pledged  securities  will  not  be  subject  to 
avoidance  by  a  pledgor,  trustee  or  receiver  for  the 
pledgor  appointed  under  the  U.S.  Bankruptcy  C^ide, 
U.S.  federal,  or  New  York  state  law.  In  addition. 
DTC  will  not.  on  its  own  behalf,  own,  or  hold  a 
security  interest  in,  .he  pledged  securities  before 
they  are  transferred  to  a  purchaser.  Id. 
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Since  DTC  will  not  hold  securities 
positions  in  the  honest  broker  account 
overnight,  it  is  not  net:essary  for  DTC  to 
tra(»  or  credit  dividend  and  interest 
payments  that  accrue  to  securities 
processed  in  the  honest  broker  account. 

Another  commentator  requested  that 
DTC  ensure  that  it  could  process  large 
volumes  of  transactions  over  several 
days  in  the  honest  broker  program.  DTC 
expects  that  the  honest  broker 
processing  will  account  for  less  than 
1,000  transactions  per  day .21  DTC’s 
processing  capacity  is  now  twice  the 
level  of  Octoter  1987,  and  the  results  of 
tests  performed  for  the  proposed 
program  applications  were 
satisfactory. 22  Thus,  DTC  has 
represented  that  its  processing  system  is 
ciapable  of  handling  the  additional 
volume  of  transactions.23 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  Finds  that  the  proposed 
rule  change  is  consistent  with  section 
17A  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(h)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-92-09)  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
ai!thority.2« 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  93-20582  Filed  8-24-93;  8:45  ami 
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[Release  No.  34-32764;  File  No.  SR-NASD- 
93-40] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Part  IX  of  Schedule  D  to  the 
NASD  By-Laws  Regarding  Rules  and 
Procedures  of  the  NASD  Local 
Quotations  Program 

.•\ugust  18. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  28. 1993,  the 
National  As.sociation  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 


Letter  hum  Jack  Weiner.  Assistant  General 
Gnunsei,  DTC,  to  Sonia  Burnett.  Attorney,  Division 
of  Market  Regulation.  Commission  (November  2. 

->/d. 

-  17  (TR  200.30-3(aMl2)  (1990). 


in  Items  I,  II,  and  Ill  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change  to  Part  IX  of  Schedule  D  to  the 
NASD  By-Laws.  Proposed  deletions  are 
in  brackets. 

SCHEDULE  D  TO  THE  NASD  BY-LAWS 
[PART  DC] 

(LOCAL  QUOTATIONS  PROGRAM) 

(The  NASD  Local  Quotations  Program 
is  a  service  of  the  Association  designed 
to  provide  a  source  of  quotations  to  the 
media  for  securities  of  particular 
interest  to  specific  communities.  All 
quotations  shall  be  inter-dealer 
quotations,  represent  the  market  for  the 
security  and,  except  for  unusual 
circumstances,  contain  both  bid  and 
asked  quotations.  Nominal  and  “asked 
only"  quotations  shall  not  be  released.] 

(A.  Authority  of  the  NASDAQ 
Committee] 

(The  Local  Quotations  Program  is 
administered  by  the  Information 
Committee  of  the  Corporation.  It  shall 
appoint  the  members  of  the  Local 
Quotations  Committees,  consider 
requests  for  exceptions  from  the 
national  inclusion  standards  set  forth  in 
Section  C  of  this  Part  VII,  and  review 
and  establisti  procedures  for  the 
administration  of  the  program.) 

[B.  Role  of  the  Local  Quotations 
Committees] 

(The  various  Local  Quotations 
Committee  shall  be  designated  by  tlie 
Information  Committee  and  their 
members  appointed  by  it.  The  Local 
Quotations  Committees  shall  select 
securities  to  be  included  on  their  local 
quotations  list,  supervise  the 
administration  of  the  local  quotation 
program,  and  develop  local  inclusion 
standards.) 

(C.  National  Inclusion  Standards] 

[1.  All  securities  of  companies 
included  in  NASDAQ  shall  be  eligible 
for  inclusion  in  Local  Quotations  Lists.) 

[2.  The  following  inclusion  standards 
shall  apply  to  securities  not  included  in 
NASDAQ.) 

[a.  Compliance  with  one  of  the 
following; 

i.  The  bid  price  for  a  security  shall  be 
at  least  $2.00,  or 

ii.  the  issuer  reports  total  assets  not 
less  than  $2,000,000  and  capital  and 


surplus  not  less  than  $1,000,000  and 
may  continue  to  be  included  so  long  as 
it  continues  to  report  total  assets  not 
less  than  $750,000  and  capital  and 
surplus  not  less  than  $375,000.) 

|b.  The  issuer  shall  make  prompt  and 
full  disclosure  of  all  material  corporate 
developments.) 

[c.  Tne  issuer  shall  annually  submit  to 
its  shareholders  a  balance  sheet  and 
income  statement.) 

(d.  CUSIP  numbers  shall  be  imprinted 
on  all  stock  certificates  of  the  issuer.) 

(D.  Local  Inclusion  Standards) 

[Whether  an  issue  is  selected  to  be 
included  on  a  local  quotations  list  shall 
depend  upon  considerations  of 
sufficient  shareholder  interest,  reflected 
by  the  number  of  shareholders  residing 
in  the  area,  or  other  fair  and  reasonable 
standards.  Local  Quotations  Committees 
may,  in  response  to  local  market 
conditions  or  space  limitations,  impose 
additional  inclusion  requirements,  or 
inclusion  requirements  greater  than  the 
national  requirements  set  forth  in 
Section  C.  for  its  quotations  list.  It  shall 
flle  such  increased  standards  with  the 
Information  Committee.) 

Parts  X  to  XIII  of  Schedule  D  are 
renumbered  Parts  IX  to  XII  respectively 
and  the  NASD  will  amend  any 
references  to  those  Parts  of  Schedule  D 
to  reflect  the  renumbering  of  the 
provisions. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  textof  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Buie 
Change 

Part  IX  of  Schedule  D  to  the  NASD 
By-Laws  (“Schedule  D”)  provides  for 
the  NASD  Local  Quotations  Program 
(the  “Program”)  which  was  a  service  of 
the  Association  designed  to  provide  a 
source  of  quotations  to  the  media  for 
securities  of  particular  interest  to 
specific  communities.  The  Program  was 
administered  by  an  NASD  Information 
Committee  which,  in  addition  to  other 
specified  functions,  appointed  members 
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to  NASD  Local  Quotations  Committees. 
The  function  of  the  NASD  Local 
Quotations  Committees  was  to  select 
and  provide  to  local  media  a  list  of 
Nasdaq  securities  and  non-Nasdaq 
securities  based  on  the  National 
Inclusion  Standards  and  Local  Inclusion 
Standards  contained  in  Sections  C  and 
D  of  Part  IX  to  Schedule  D. 

In  recent  years,  the  Local  Quotations 
Program  has  been  phased-out  by  the 
NASD  and  the  specified  NASD 
Committees  created  under  the  Local 
Quotations  Program  have  ceased  to 
function.  Under  current  practice,  the 
NASD  provides  certain  news  media 
organizations  and  other  market  data 
vendors  with  two  electronic  data  lines 
on  information  regarding  all  Nasdaq 
National  Market  System  ("Nasdaq/ 
NMS")  securities  and  Nasdaq  SmallCap 
Market  (“Nasdaq  SmallCap”)  Securities 
contained  in  the  Nasdaq  System.  i  One 
data  line  provides  bid/ask  quotes  for  all 
Nasdaq  Stock  Market  securities,  and  the 
other  data  line  provides  last  sale 
information  for  all  Nasdaq  Stock  Market 
securities.  Most  news  media 
organizations  currently  receive 
quotation  information  regarding  all 
Nasdaq  Stock  Market  securities  from  a 
media  organization  or  market  data 
vendor  that  has  access  to  the  NASD  data 
lines.  Determinations  regarding 
customized  publication  lists  of  Nasdaq 
SmallCap  and  Nasdaq/NMS  securities 
are  currently  made  by  individual  news 
media  organizations  based  on  their 
respective  publication  criteria.  The 
NASD,  therefore,  proposes  to  delete  Part 
IX  of  ^hedule  D  to  the  NASD  By- 
Laws.2 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act  3  which  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest  in  that 
the  proposed  rule  change  deletes  rule 
language  regarding  an  outdated  NASD 
practice  of  providing  the  news  media  of 
specific  communities  with  securities 
quotations  of  local  interest.  Deletion  of 


t  The  Nasdaq  System  is  comprised  of  both  Nasdaq 
SmallCap  and  Nasdaq/NMS  securities. 

2  The  Commission  recently  approved  a  proposed 
rule  change  to  delete  Part  V  to  Schedule  D  of  the 
NASD  By-Laws  regarding  publication  and 
dissemination  of  quotations  to  the  news  media.  See 
Securities  Exchange  Act  Release  No.  32246  (April 
30, 1993),  File  No.  SR-NASD-93-14.  The  NASD 
notes  that  the  rationale  for  deleting  Part  V  is  very 
similar  to  the  Association’s  rationale  for  the 
proposed  deletion  of  Part  D(  to  Schedule  D. 
s  15  U.S.C  780-3. 


Part  IX  to  Schedule  D  reflects  the 
NASD’s  determination  to  end  the 
practice  of  only  disseminating 
information  about  certain  securities  to 
the  local  news  media  pursuant  to  the 
Local  Quotations  Program  in  favor  of  the 
current  practice  whereby  two  electronic 
data  lines  disseminate  information  on 
all  Nasdaq  System  securities  to  certain 
media  organizations  and  market  data 
vendors.  Most  news  media 
organizations  currently  receive 
quotation  information  regarding  all 
Nasdaq  Stock  Market  securities  from  a 
media  organization  or  market  data 
vendor  that  has  access  to  the  NASD  data 
lines.  Determinations  regarding 
customized  publication  lists  of  Nasdaq 
SmallCap  and  Nasdaq/NMS  securities 
are  currently  made  by  individual  news 
media  organizations  based  on  their 
respective  publication  criteria.  The 
NASD’s  electronic  data  lines  provide 
greater  market  information  to  the  public 
than  the  procedures  provided  for  under 
the  Local  Quotations  Program  contained 
in  Part  IX  to  Schedule  D.  The 
dissemination  of  quotes  over  the  NASD 
electronic  data  lines,  therefore,  help 
perfect  a  free  and  open  market  and  a 
national  market  system,  and  help  to 
protect  investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  td 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  September  15, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  2(K).30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-20583  Filed  8-24-93;  8:45  am) 
BILUNO  CODE  8010-01-41 


[Release  No.  34-32772;  File  No.  SR-PTC- 
93-02] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by 
Participants  Trust  Co.  Relating  to  a 
Modification  of  PTC’s  Method  of 
Paying  Principal  and  Interest  to 
Participants 

August  19, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
August  3, 1993,  the  Participants  Trust 
Company  (“PTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  On  August  16, 
1993,  PTC  filed  Amendment  No.  1  to 
the  proposed  rule  change.z  The 


1 15  LI.S.C.  78s(b)(l). 

2  Amendment  No.  1  corrects  Exhibit  A,  Text  of 
the  Proposed  Rule  Change,  removing  Section  lA  of 
Article  01,  Rule  2.  Section  lA  was  the  subject  of  a 
1990  proposed  rule  change  that. PTC  later  withdrew. 
See  Securities  Exchange  Act  Release  No.  29533 
(August  7. 1991),  56  FR  40930  (withdrawing 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
PTC  Article  III,  Rule  2  regarding  PTC's 
method  of  paying  principal  and  interest 
("P&l”)  to  its  participants. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
ana  aiscussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  requirement  tliat 
payments  of  P&I  from  PTC  to 
participants  and  limited  purpose 
participants  be  made  by  means  of  a 
credit  to  the  applicable  Cash  Balance  of 
the  participant  or  limited  purpose 
pa.rticipant,  to  permit  PTC  to  make  such 
paynnents  either  by  means  of  such  credit 
or  by  intraday  Fedwire  transfer  of 
immediately  available  funds,  as  PTC 
may  determine  firom  time  to  time.  It  is 
expected  that  after  this  rule  change  is 
effective,  PTC  will  proceed  with  a  pilot 
program  to  make  fifty  percent  of  P&I  on 
GNMA  I  securities  available  to 
participants,  at  their  option,  on  or  about 
noon  on  P+1,  the  usual  day  for  sudi  P&I 
disbursement. 

Each  of  PTC’s  participants  holds  its 
securities  on  deposit  at  PTC  in  one  or 
more  Master  Accounts,  each  of  which 
consists  of  one  of  more  of  the  following 
processing  subaccounts:  Agency 
Account,  Agency  Segregation  Account, 
Proprietary  Account.  Proprietary 
Segregation  Account.  Pledgee  Account, 
and  Limited  Purpose  Account.  PTC 
maintains  a  cash  balance  for  each 
Proprietary  Account  (including. any 
associated  Proprietary  Segregation 


P'ojKjsed  Section  lA).  Letter  from  Leopold  S. 
KitsKoick.  Vice  President.  General  Counsel,  and 
S*‘(,reiaiy.  PTC,  to  fudith  Poppalardo.  Aiisistant 
i  ll'■^.cto^,  Division  of  Market  Regulation, 

( ,;>'Timis5ion,  dated  August  13. 1993. 


Account),  Agency  Account,  Agency 
Segregation  Account.  Pledgee  Account, 
and  Limited  Purpose  Account.  PTC 
posts  credits  and  debits  to  the  Cash 
Balances  intraday  in  connection  with 
certain  securities  transactions  and  funds 
transfers  processed  through  PTC.  in 
accordance  with  PTC’s  Rules  and 
Procedures.  Cash  Balances  are  settled  at 
the  end  of  the  business  day.  when 
participants  wire  the  amount  of  any 
Debit  Balances  to  PTC’s  settlement 
account,  after  which  PTC  pays 
participants  the  amount  of  any  end-of- 
day  Credit  Balances. 

PTC’s  Rules  and  Procedures  currently 
provide  that  PTC  disburse  P&I  on 
securities  deposited  at  PTC  by  means  of 
a  credit  to  the  participant’s  applicable 
Cash  Balance,  resulting  in  the 
participant’s  receipt  of  available  funds 
in  the  amount  of  the  P&I,  net  of  any 
account  debits  and/or  credits,  at  the  end 
of  the  day.  The  proposed  rule  change 
will  eliminate  that  requirement, 
permitting  PTC  to  make  payment  of  P&I 
either  by  intraday  Fedwire  transfer  of 
immediately  available  funds  or  by 
means  of  a  credit  to  the  applicable  Cash 
Balance,  as  PTC  deems  advisable  from 
time  to  time. 

PTC  disbursed  a  total  of  over  $111 
billion  in  P&I  payments  to  its 
participants  in  1992,  of  which 
approximately  $104  billion  constituted 
disbursement  of  P&I  on  GNMA  I 
securities.  The  crediting  of  P&I  to  the 
Cash  Balance  defers  the  receipt  of 
available  funds  by  participants  until 
completion  of  PTC’s  settlement  cycle,  at 
the  end  of  the  business  day.  The  release 
of  P&I  funds  to  participants  by  Fedwire 
transfer  will  enable  participants  to 
receive  those  funds  earlier  in  the  day 
and  to  apply  those  funds  elsewhere,  as 
needed.  Disbursement  of  immediately 
available  funds  during  the  business  day 
may  ease  liquidity  pressures  on 
participants  in  other  financial  markets 
or  in  other  settlement  systems,  thereby 
promoting  smoother  functioning  of  the 
financial  markets  in  general. 

PTC  anticipates  that  it  may  generally 
disburse  a  portion  of  the  P&I  intraday  by 
Fedwire  transfer  of  immediately 
available  funds,  with  the  balance  being 
distributed  by  means  of  a  credit  to  the 
applicable  Cash  Balance.  The  relative 
amounts  of  such  disbursements  will  be 
determined  over  time,  taking  into 
account  P&I  collection  and 
disbursement  experience,  the  impact  of 
intraday  disbursement  of  P&I  by 
Fedwire  transfer  on  PTC’s  settlement 
cycle,  and  participant  response. 
Initially,  PTC  intends  to  permit 
participants  to  elect  to  receive  50%  of 
the  P&I  payment  made  with  respect  to 
GNMA  I  securities  by  means  of  an 


intraday  Fedwire  transfer  of 
immediately  available  funds  at 
approximately  12  noon,  vnth  the 
balance  of  the  P&I  payment  distributed 
by  means  of  a  credit  to  the  applicable 
Cash  Balance  for  disbursement  at  end- 
of-day.  These  percentages  and  the 
ability  of  participants  to  select  the 
method  of  payment  may  change  with 
respect  to  the  initial  month  or  in 
subsequent  mrniths. 

The  prop)osed  rule  change  is 
consistent  witli  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  prompt  release 
of  P&I  funds  to  participants  upon 
disbursement  facilitates  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  promotes  the 
mechanism  of  a  national  clearance  and 
settlement  system. 

B.  Self -Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  imjMJse  any 
burden  on  competition. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  comments 
from  participants  or  other  interested 
parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may,  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  Written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  Number  SR-T*TC-93-02 
and  should  be  submitted  by  September 
15, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-20584  Filed  8-24-93;  8:45  ami 
aiLUNQ  CODE  aeio-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2662] 


Illinois;  Amendment  #4;  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with 
Notices  from  the  Federal  Emergency 
Management  Agency  dated  August  11 
and  16, 1993,  to  include  Brown,  Cass, 
Fulton,  Knox,  Mason.  Morgan,  Ogle, 
Scott,  and  Warren  Counties  in  the  State 
of  Illinois  as  a  disaster  area  as  a  result 
of  damages  caused  by  severe  storms  and 
flooding  beginning  on  April  13, 1993 
and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Logan.  Menard,  Peoria,  Sangamon,  and 
Tazewell  in  Illinois  may  be  filed  until 
the  specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  been  previously  declared. 

The  economic  injury  number  for 
Illinois  is  793200. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  9. 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
I’rogram  Nos.  59002  and  59008) 


Dated:  August  18, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  93-20549  Filed  8-24-93;  8:45  ami 
BtLUNG  CODE  a02S-01-M 


[Declaration  of  Disaster  Loan  Area  #2662] 

Illinois;  Amendment  #3;  Declaration  of 
Disaster  Loan  Area 

In  accordance  with  a  Notice  from  the 
Federal  Emergency  Management 
Agency,  dated  August  4. 1993,  the 
incident  period  for  the  above-numbered 
Declaration  is  hereby  amended  to  be 
April  13. 1993  and  continuing. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  9, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  12. 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-20550  Filed  8-24-93;  8:45  am) 
BtLUNG  CODE  e02S-01-M 


Increase  in  Disaster  Business  Loan 
Limit 

On  August  12. 1993,  the  President 
signed  into  law  the  Emergency 
Supplemental  Appropriation  for  Flood 
Relief  (Pub.  L.  103-75).  Among  other 
things,  this  law  increases  the  maximum 
ceiling  for  Small  Business 
Administration  (SBA)  disaster  business 
loans  from  $500,000  to  $1,500,000  for 
all  disasters  commencing  on  or  after 
April  1, 1993.  The  Administration 
continues  to  have  authority  to  waive  the 
maximum  loan  limitation  for  businesses 
that  are  major  sources  of  employment. 
SBA  is  preparing  an  appropriate 
amendment  to  part  123  of  its  regulations 
to  incorporate  this  change. 

Dated:  August  17, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-20561  Hied  8-24-93;  8:45  am) 
BtLUNG  CODE  802S-01-M 


[Declaration  of  Disaster  Loan  Area  #2663; 
Amendment  #3] 

Missouri;  Declaration  of  Disaster  Loan 
Area 

In  accordance  with  a  Notice  from  the 
Federal  Emergency  Management 
Agency,  dated  August  4, 1993,  the 


incident  period  for  the  above-nuinbered 
Declaration  is  hereby  amended  to  be 
June  10, 1993  and  continuing. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
^ptember  7, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  12. 1993. 

Bemautl  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-20557  Filed  8-24-93;  8:45  ami 
BILUNG  CODE  802S-01-M 


[Declaration  of  Disaster  Loan  Area  #2667; 
Amendment  #3] 

Nebraska;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
Notices  from  the  Federal  Emergency 
Management  Agency  dated  August  6 
and  August  9. 1993  to  include  the 
counties  of  Boone,  Burt,  Greeley, 
Howard,  Nance.  Nuckolls,  Thayer,  and 
Webster  in  the  State  of  Nebraska  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding, 
and  to  establish  the  incident  period  for 
this  disaster  as  beginning  on  June  23. 
1993  and  continuing  through  August  5, 
1993. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Antelope,  Garfield,  and  Wheeler  in  the 
State  of  Nebraska  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  b^n  previously  declared  or 
are  covered  under  a  separate  declaration 
for  the  same  occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  17, 1993  and  for  economic 
injury  the  deadline  is  April  19, 1994. 

The  economic  injury  number  of 
Nebraska  is  793400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  12. 1993. 

Bernard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-20559  Filed  8-24-93;  8:45  am) 
BILLING  CODE  802S-01-M 
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[Declaration  of  Disaster  Loan  Area  *2670; 
Amendment  *2] 

North  Dakota;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  effective  August  4, 

1993  to  include  Cavalier  and  Eddy 
Counties  in  the  State  of  North  Dakota  as 
a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  June  22, 1993  and 
continuing. 

All  counties  contiguous  to  the  above- 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  data  for  filing 
applications  for  physical  damage  is 
5^ptember  27, 1993  and  for  economic 
injury  the  deadline  is  April  26, 1994. 

The  economic  injury  number  for 
North  Dakota  is  795500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  12, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  93-20553  Filed  8-24-93;  8:45  amj 
BILUNQ  COOC  S02S-01-M 


[Declaration  of  Disaster  Loan  Area  #2668] 

South  Dakota;  Amendment  #3; 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  effective  August  10, 
1993  to  include  Beadle,  Jerauld,  and 
McPherson  Coimties  in  the  State  of 
South  Dakota  as  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms,  tornadoes,  and  flooding 
beginning  on  May  6, 1993  and 
continuing. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  b^n  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
^ptember  20, 1993  and  for  economic 
injury  the  deadline  is  April  19, 1994. 

The  economic  injury  number  for 
South  Dakota  is  793800. 

Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 

'  Dated:  August  13, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-20551  Filed  6-24-93;  8:45  am] 
BILUNG  CODE  802»-«1-M 


[Declaration  of  Disaster  Loan  Area  #2660; 
Amendment  #4] 

Wisconsin;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  a 
Notice  from  the  Federal  Emergency 
Management  Agency  dated  August  10, 
1993  to  include  Monroe  County  in  the 
State  of  Wisconsin  as  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
storms  and  flooding  beginning  on  June 
7, 1993  and  continuing. 

All  counties  contiguous  to  the  above- 
named  primary  county  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  1, 1993  and  for  economic 
injury  the  deadline  is  April  4, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  13, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-20560  Filed  8-24-93;  8:45  am] 
BILLING  CODE  8025-01-M 


Investment  Advisory  Council;  Meeting 

Time  and  Date:  9  a.m.-4  p.m.,  Friday, 
September  24, 1993. 

Place:  The  meeting  will  be  held  in  the 
Eisenhower  Conference  Room  on  the  eighth 
floor  of  SBA  headquarters  at  409  3rd  Street, 
SW.,  Washington,  DC. 

Purpose:  The  meeting  is  being  held  to 
identify  and  discuss  provisions  in  the  Small 
Business  Investment  Company  (SBJC) 
proposed  rules  that  should  be  revised  prior 
to  the  adoption  of  final  regulations  to 
implement  title  IV  of  Public  Law  102-366. 
The  Council  also  will  consider  the  impact  of 
the  proposed  regulatory  changes  on  currently 
licensed  SBICs  and  Specialized  SBICs,  as 
well  as  potential  investors  and  licensees. 

For  further  information,  contact  Maureen 
C.  Glebes,  room  6300,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Washington,  DC  20416,  telephone  (202)  205- 
6510. 

Dated:  August  18, 1993. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

(FR  Doc.  93-20552  Filed  8-24-93;  8:45  am] 
BILLING  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Prevention  Standard; 
General  Motors  Corp. 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  This  document  grants  in  full 
the  petition  by  General  Motors 
Corporation  (GM)  to  exempt  the  Buick 
Riviera  and  Oldsmobile  Aurora  from  the 
parts  marking  requirements  of  the 
vehicle  theft  prevention  standard.  The 
petition  is  granted  pursuant  to  49  CFR 
part  543,  Exemption  from  Vehicle  Theft 
Prevention  Standard,  for  Model  Year 
1995  and  beyond.  The  petition  is 
granted  because  the  agency  has 
determined  that  the  antitheft  device  to 
be  placed  on  the  car  lines  as  standard 
equipment  is  likely  to  be  as  elective  in 
deterring  and  reducing  motor  vehicle 
theft  as  compliance  with  parts  marking 
requirements. 

DATES:  The  exemption  granted  by  this 
notice  is  elective  beginning  with  the 
1995  Model  Year. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Ms.  Gray’s 
telephone  number  is  (202)  366-1740. 
SUPPLEMENTARY  INFORMATION:  On  April 
21, 1993,  the  agency  received  a 
submission  firom  General  Motors 
Corporation  (GM)  requesting  an 
exemption  from  the  diefl  prevention 
standard  for  its  Buick  Riviera  (Riviera) 
and  Oldsmobile  Aurora  (Aurora)  car 
lines,  pursuant  to  49  CFR  part  543, 
Exemption  From  Vehicle  Theft 
Prevention  Standard,  for  Model  Year 
(MY)  1995  and  beyond.  GM  did  not 
request  confidential  treatment  for  any  of 
the  information  provided  in  its  petition. 

The  information  submitted  by  GM 
constitutes  a  complete  petition,  as 
required  by  49  CFR  543.7,  in  that  it 
meets  the  general  requirements 
contained  in  §  543.5  and  the  specific 
content  requirements  of  §  543.6. 
Accordingly,  April  21, 1993  is  the  date 
on  which  the  statutory  120  day  period 
for  proofing  GM’s  petition  began. 

In  its  petition  for  tne  Riviera  and 
Aurora  car  lines,  GM  requests  an 
exemption  from  parts  marking  based  on 
the  inclusion  of  Ae  “PASS-Key  II”  theft 
deterrent  system  as  standard  equipment 
for  these  car  lines.  GM  noted  that  the 
“PASS-Key  H”  is  a  modification  of  the 
“PASS-Key”  theft  deterrent  system.  GM 
also  noted  that  in  August  1989  and  on 
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several  occasions  since,  the  agency  has 
determined  that  the  “PASS-Key”  and 
“PASS-Key  II”  systems,  installed  as 
standard  equipment  on  various  GM  car 
lines,  will  likely  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the 
requirements  of  the  theft  prevention 
standard  (see  e.g.,  54  FR  38655,  August 
15. 1989).  In  a  February  7. 1992  letter 
to  GM.  the  agency  determined  that  the 
changes  in  “PASS-Key  11"  constituted  a 
de  minimis  change  in  the  “PASS-Key” 
system  that  was  the  basis  for  the 
agency’s  previous  granting  of  a  theft 
exemption  for  a  car  line  that  had.  as 
standard  equipment,  the  “PASS-Key” 
system. 

The  “PASS-Key  H”  theft  deterrent 
system  utilizes  an  ignition  key,  an 
ignition  lock  cylinder  and  a  decoder 
module.  When  the  proper  key  is 
inserted  into  the  ignition  lock  cylinder, 
the  decoder  module  recognizes  the  . 
match,  and  permits  the  key  to  release 
the  steering  wheel  and  transmission 
shift  lever  locks.  Before  the  vehicle  can 
be  started,  the  electrical  resistance  of  a 
pellet  embedded  in  the  shank  of  the  key 
must  be  sensed  by  elements  in  the  lock 
cylinder  and  its  value  compared  to  a 
fixed  resistance  in  the  decker  module 
located  in  the  instrument  panel  in  the 
passenger  compartment.  If  the  key  pellet 
has  the  proper  resistance,  the  starter 
enable  relay  is  energized  and  a  discrete 
signal  is  transmitted  to  the  engine 
control  module.  Recognition  of  the 
signal  by  the  engine  module  allows  fuel 
injector  pulses  to  begin.  If  a  key  other 
than  the  one  with  proper  resistance  for 
that  vehicle  is  inserted,  the  decoder 
module  will  shut  down  for  a  period  of 
three  minutes  plus  or  minus  18  seconds. 
GM  states  that  this  period  of  time  is 
controlled  by  a  timer  within  the  decoder 
module,  and  is  not  a  programmable 
feature.  Unlike  “PASS-Key,”  in  “PASS- 
Key  n,”  the  timer  for  the  decoder 
module  does  not  reset  to  zero  if  further 
resistance  comparisons  are  made  while 
the  decoder  module  is  shut  down.  GM 
has  stated  that  despite  this  difterence.  a 
similar  level  of  performance  will 
continue  since  the  module,  while  shut 
down,  will  ignore  any  further  attempts 
to  start  the  vehicle  by  means  of  a  key 
with  an  improper  pellet  resistance.  GM 
claims  that  any  process  of  trial  and  error 
using  various  keys  with  different 
resistance  pellets,  after  the  initial  three 
minute  shut  down  {>eriod,  will  result  in 
the  module  shutting  down  again. 

The  components  are  locat^  in  the 
passenger  compartment  behind  the 
instrument  panel,  with  the  exception  of 
the  starter  solenoid/starter  motor 
combination  which  is  located  in  the 
engine  compartment.  GM  states  that 


unlike  many  other  theft  deterrent 
systems,  removing  and  subsequently 
reapplying  vehicle  power  does  not  alter 
“PAS^Key  H”  performance. 

GM  states  that  “PASS-Key  II”  is 
passive  in  that  the  system  becomes  fully 
functional  once  the  ignition  is  turned  off 
and  the  key  is  removed.  No  further 
operator  action  is  required  for 
activation.  GM  states  that  because 
“PASS-Key  11”  is  fully  operational  once 
the  engine  has  been  turned  off  and  the 
key  removed,  it  has  not  provided 
speciftc  visual  or  audio  warnings, 
beyond  the  key  warning  buzzer,  that 
unauthorized  attempts  have  been  made 
to  enter  or  move  the  vehicles.  However, 
the  “PASS-Key  H”  system  includes  a 
starter  interrupt  function  which,  when 
activated,  makes  the  vehicle  inoperable. 

In  order  to  draw  attention  to  improper 
use  of  a  key  to  start  the  vehicle.  GM  has 
installed  a  yellow  “Security”  light 
inside  the  passenger  compartments  of 
the  Riviera  and  Aurora.  This  light  is 
designed  to  activate  if  the  proper  key 
with  a  dirty  or  contaminated  resistor 
pellet  is  used  and  the  vehicle  does  not 
start.  If  this  happens,  it  is  necessary  to 
clean  the  key  and  delay  a  further 
attempt  to  start  the  engine  until  the 
“PAS^Key  11”  timer  has  run  its  course. 
The  “Security”  light  is  designed  to 
illuminate  also  if  a  key  with  the  proper 
mechanical  but  improper  electrical  code 
is  used  to  try  to  start  the  vehicle. 

GM  states  that  a  premise  for  the 
design  of  any  theft  deterrent  system  in 
its  products  has  been  that  a  failure  in 
such  a  system  would  not  affect  a 
running  vehicle.  Although  it  may  not  be 
possible  to  restart  a  vehicle  after  such  a 
failure,  that  failure  would  not  stop  an 
engine  that  has  been  started.  That 
criterion  has  been  met  in  “PASS-Key 
II.”  Once. an  “Engine  Running”  signal 
has  been  identified  by  the  engine 
control  module,  a  “PASS-Key  11”  failure 
will  not  cause  the  engine  to  stop. 

GM’s  analysis  of  the  failure  mode 
effects  of  the  “PASS-Key  11”  system 
indicated  that  the  component  with  the 
highest  probability  for  failure  was  the 
ignition  lock  cylinder  with  its  key, 
wiring,  contacts,  and  rotational  motion. 
A  52,500  cycle  automated  bench  test  of 
the  key,  ignition  lock  cylinder,  wiring, 
and  “PASS-Key  11”  electronics  module 
was  conducted  over  a  temperature  range 
of  approximately  -  40  degrees 
Fahrenheit  to  +212  degrees  Fahrenlieit. 
GM  stated  that  each  cycle  consisted  of 
inserting  the  key,  rotating  the  cylinder 
to  its  “Start”  position  and  then 
measuring  the  output  horn  the 
electronics  module  to  assure  that  the 
proper  signals  for  the  Starter  Enable 
Relay  and  engine  control  module  were 


present.  The  absence  of  either  signal 
would  terminate  the  test.  '  j 
GM  states  that  the  “PASS-Key  11” 
decoder  module  has  undergone  other 
durability  tests  to  ensure  that  the 
component  meets  or  exceeds  specified 
performance  requirements  over  an 
equivalent  of  approximately  10  years  of 
vehicle  life.  These  other  tests  were:  A 
power  and  temperature  cycling  test; 
high  temperature  endurance  test; 
humidity  test;  moisture  susceptibility 
test;  and  random  vibration  durability 
tests.  As  part  of  the  validation  process 
for  the  “PASS-Key”  system.  GM 
subjected  the  starter  enable  relay  to 
testing  to  ensure  component  reliability. 
GM  states  that  the  same  component  is 
used  in  “PASS-Key  11”. 

GM  also  states  that  during  203,705 
miles  of  durability  testing  on 
preproduction  MY  1995  Riviera  and 
Aurora  prototype  and  pilot  vehicles 
equipp^  with  “PASS-Key  11,”  there 
were  no  system  failures.  GM  states  that 
since  “PASS-Key  H”  system  failures 
have  the  potential  to  affect  owner 
satisfaction,  it  will  continue  to  carefully 
monitor  warranty  data  and  make  any 
necessary  changes  to  improve  system 
reliability. 

Since  the  “PASS-Key  11”  system  has 
been  installed  in  GM  vehicles  as 
standard  equipment  only  since  the  1992 
model  year,  GM  states  that  directly 
relevant  theft  data  are  not  yet  available. 
GM  asserts  that  since  the  “PASS-Key  H” 
system  has  been  designed  to  provide  the 
same  kind  of  protection  as  the  “PASS- 
Key”  system,  theft  data  for  “PASS-Key” 
equipped  vehicles  can  be  used  to  form 
the  basis  for  GM’s  belief  that  the  “PASS- 
Key  11”  system  will  be  effective  in 
reducing  and  deterring  motor  vehicle 
theft.  The  agency  concurs  that  the  data 
for  “PASS-Key”  equipped  vehicles  are 
probative  of  the  likelihood  of  success  of 
the  “PASS-Key  11”  system  in  reducing 
and  deterring  vehicle  theft. 

To  substantiate  its  statements  on  the 
“PASS-Key”  antitheft  system’s 
effectiveness.  GM  provided  data  on 
Buick  Riviera,  Oldsmobile  Toronado. 
Cadillac  DeVille/Fleetwood  and 
Cadillac  Eldorado  car  line  theft  rates  for 
MYs  1986  through  1990.  “PASS-Key” 
was  made  standard  on  each  of  these  four 
car  lines  beginning  with  MY  1990.  The 
data  provided  by  GM  is  reported  by  the 
Federal  Bureau  of  Investigation’s 
National  Crime  Information  Center 
(NCIC),  which  is  NHTSA’s  official 
source  of  theft  data  (See  50  FR  46666, 
November  12, 1985).  The  NCIC  receives 
reports  on  all  thefts. 

The  NCIC  data  reported  by  GM 
showed  that  the  Riviera,  Toronado, 
UeVille,  and  Eldorado  theft  rates  (per 
thousand  vehicles)  by  Model  Year  were: 


44874 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Notices 


For  1986,  3  99  for  the  Riviera,  2.25  for 
the  Toronado,  7.11  for  the  DeVille,  and 
2.27  for  the  Eldorado;  for  1987,  6.37  for 
the  Riviera,  6.30  for  the  Toronado,  6.16 
for  the  DeVille,  and  3.90  for  the 
Eldorado;  for  1988,  6,15  for  the  Riviera, 
5.58  for  the  Toronado,  7.91  for  the 
DeVille,  and  3.16  for  the  Eldorado;  for 
1989,  2.16  for  the  Riviera,  3.33  for  the 
Toronado,  5.57  for  the  DeVille,  and  2.35 
for  the  Eldorado;  and  for  1990, 1.32  for 
the  Riviera,  2.62  for  the  Toronado,  3.81 
for  the  DeVille,  and  2.48  for  the 
Eldorado. 

GM  stated  a  belief,  based  on  the 
decreases  in  theft  of  the  above  four  car 
lines  during  the  1990  model  year,  which 
occurred  with  the  implementation  of  the 
“PASS-Key”  as  standard  equipment, 
that  the  "PASS-Key”  system  is 
"extremely  effective  in  deterring  motor 
vehicle  theft.”  GM  stated  that  based  on 
the  performance  of  “PASS-Key”  on 
other  models  and  its  similarity  of  design 
and  functionality  to  the  “PASS-Key  H” 
system,  it  believes  that  “PASS-Key  11” 
will  be  at  least  as  effective  as  the  first 
generation  “PASS-Key”  system, 

NHTSA  believes  that  there  is 
substantial  evidence  indicating  that  the 
antitheft  system  to  be  installed  as 
standard  equipment  on  the  Riviera  and 
Aurora  lines  will  likely  be  as  effective 
in  reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the 
requirements  of  the  theft  prevention 
standard  (49  CFR  part  541).  This 
determination  is  l:»sed  on  the 
information  GM  submitted  with  its 
petition  and  on  other  available 
information.  The  agency  believes  that 
the  device  will  provide  all  but  one  of 
the  types  of  performance  listed  in 
§  543.6(a)(3);  promoting  activation; 
preventing  defeat  or  circumventing  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 
The  single  exception  is  that  the  device 
lacks  an  alarm  which  would  attract 
attention  to  unauthorized  entries. 

As  required  by  section  605(b)  of  the 
statute  and  49  CFR  543.6(a)(4),  the 
agency  also  finds  that  GM  has  provided 
adequate  reasons  for  its  belief  that  the 
antitheft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  GM  provided  on  its  device. 
This  information  included  a  description 
of  reliability  and  functional  tests 
conducted  by  GM  for  the  antitheft 
system  and  its  components.  GM 
presented  extensive  data  on  the  life 
cycle  test  results  of  the  “PASS-Key” 
ignition  lock  system,  and  durability 
testing  of  prototype  MY  95  Rivieras  and 
Auroras  equipped  with  “PASS-Key  II.” 


The  decision  to  grant  this  exemption 
is  consistent  with  earlier  agency 
exemption  decisions.  As  the  petitioner 
noted,  the  “PASS-Key”  ignition  lock 
system  has  been  the  ^sis  of  the 
agency’s  exempting,  in  part,  several 
high  theft  GM  car  lines  horn  the 
requirements  of  49  CFR  part  541,  The 
following  GM  car  lines  have  the  “PASS- 
Key”  system  as  standard  equipment, 
and  have  been  exempted  in  part  from 
the  requirements  of  49  CFR  part  541:  the 
Chevrolet  Camaro  and  Pontiac  Firebird, 
beginning  with  MY  1990  (see  54  FR 
3365,  August  15, 1989);  the  Cadillac 
DeVille/Fleetwood  and  Oldsmobile  98, 
beginning  with  MY  1991  (see  55  FR 
17854,  April  27, 1990);  and  the  Pontiac 
Bonneville  and  Buick  Park  Avenue, 
beginning  with  MY  1992  (see  56  FR 
14413,  April  9, 1991).  NHTSA  has  also 
granted  exemptions  in  part  for  the 
following  GM  car  lines  that  have 
“PASS-Key  II”  as  standard  equipment: 
the  Oldsmobile  88  Royale  and  Buick 
LeSabre,  beginning  with  MY  1993  (see 


57  FR  10517,  March  26, 1992)  and  the 
Cadillac  Eldorado  and  Cadillac  Seville, 
beginning  with  MY  1994  (see  58  FR 
11659,  February  26, 1993). 

The  agency  had  granted  partial,  rather 
than  full,  exemptions  for  the  car  lines 
listed  above  because  neither  the  “PASS- 
Key”  nor  “PASS-Key  11”  antitheft 
systems  include  an  audio  or  visual 
alarm  system.  As  such,  the  GM  systems 
lack,  as  standard  equipment,  an 
important  feature  that  the  agency  has 
defined  in  its  rulemaking  on  part  543  as 
one  of  several  desirable  attributes  which 
contribute  to  the  effectiveness  of  an 
antitheft  system:  Automatic  activation 
of  the  device;  an  audible  or  visual  signal 
that  is  connected  to  the  hood,  doors, 
and  trunk  and  draws  attention  to 
vehicle  tampering;  and  a  disabling 
mechanism  designed  to  prevent  a  thief 
from  moving  a  vehicle  under  its  own 
power  without  a  key. 

Theft  data  experience  for  car  lines 
incorporating  “PASS-Key”  have  not 
shown  that  the  lack  of  an  audio  and 
visual  alarm  has  prevented  the  antitheft 
device  from  being  effective.  Since  the 
introduction  of  “PASS-Key”  in  MY 
1989,  two  years  of  theft  data  that  assess 
the  effectiveness  of  “PASS-Key”  and 
“PASS-Key  II”  have  been  collected.  The 
agency  believes  the  data  show  that  over 
time,  despite  the  absence  of  the  audio 
and  visual  alarm  systems,  “PASS-Key” 
and  “PASS-Key  11,”  when  placed  on  car 
lines  as  standard  equipment,  continue 
to  be  likely  to  be  as  effective  in  deterring 
and  reducing  motor  vehicle  theft  as 
compliance  with  parts  marking 
retirements. 

The  agency  arrived  at  this  conclusion 
by  examining  theft  data  provided  in 


GM’s  petition,  and  independently 
examining  theft  data  for  other  car  lines 
with  “PASS-Key”  as  standard 
equipment.  (The  data  provided  in  GM’s 
petition  show  a  reduction  in  theft  rates 
after  placement  of  “PASS-Key.”  In 
addition,  the  agency  examined  three 
years  of  data  for  the  Pontiac  Firebird 
and  Chevrolet  Camaro  lines  and  found 
consistent  reductions  in  theft  rates. 
“PASS-Key”  has  been  standard 
equipment  on  these  two  lines  since  MY 
1989.  For  MY  1989,  the  Firebird’s  theft 
rate  was  8.98  (per  thousand  vehicles), 
and  the  Camaro’s  theft  rate  was  8.68.  By 
MY  1991  (based  on  preliminary  theft 
data),  the  Firebird’s  theft  rate  was  6.36 
and  the  Camaro’s  theft  rate  was  7.80.  It 
appears  that  a  29  percent  reduction  in 
theft  rates  for  the  Firebird  and  a  12 
percent  reduction  for  the  Camaro  have 
been  experienced. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  MY  1995  Buick 
Riviera  and  Oldsmobile  Aurora  car  lines 
in  full  from  the  requirements  of  49  CFR 
part  541.  If  the  “PASS-Key  H”  is  placed 
as  standard  equipment  on  the  two  car 
lines,  GM  would  not  be  required  to 
mark  any  of  the  major  parts  of  these 
lines. 

If  GM  decides  not  to  use  the 
exemptions  for  the  MY  1995  Riviera  and 
Aurora  car  lines,  it  should  formally 
notify  the  agency.  If  such  a  decision  is 
made,  these  car  lines  must  be  fully 
marked  according  to  the  requirements 
under  49  CFR  541.5  and  541.6  (marking 
of  major  component  parts  and 
replacement  parts). 

NHTSA  notes  that  if  GM  wishes  in  the 
future  to  modify  the  device  on  which 
this  exemption  is  based,  the  company 
may  have  to  submit  a  petition  to  modify 
the  exemption.  Section  543.7(d)  states 
that  a  part  543  exemption  applies  only 
to  vehicles  that  belong  to  a  line 
exempted  under  this  part  and  equipped 
with  the  antitheft  device  on  which  the 
line’s  exemption  is  based.  Further, 

§  543.9(c)(2)  provides  for  the  submission 
of  petitions  “(t)o  modify  an  exemption 
to  permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  the  exemption.” 

The  agency  wishes  to  minimize  the 
administrative  burden  which  §  543, 9(c) 
could  place  on  exempted  vehicle 
manufacturers  and  itself.  The  agency 
did  not  intend  in  drafting  part  543  to 
require  the  submission  of  a  modification 
petition  for  every  change  in  the 
components  or  design  of  an  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimis.  Therefore, 
NHTSA  suggests  that  if  GM 
contemplates  making  any  changes  the 
effects  of  which  might  be  characterized 
as  de  minimis,  then  the  company  should 
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consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify. 

Authority:  15  U.S.C.  2025;  delegation  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on:  August  17, 1993. 

Howard  M.  Smolkin, 

Executive  Director. 

IFR  Doc.  93-20499  Filed  8-24-93;  8:45  am) 

BILUNQ  CODE  4910-6»-M 


UNITED  STATES  ENRICHMENT 
CORPORATION 

National  Environmental  Policy  Act 
Procedure 

AGENCY:  United  States  Enrichment 
Corporation. 

ACTION:  Notice  of  proposed  National 
Environmental  Policy  Act  procedure 
with  request  for  comments. 

SUMMARY:  The  United  States  Enrichment 
Corporation  (USEC)  proposes  to  adopt  a 
procedure  for  implementing  the 
National  Environmental  Policy  Act 
(NEPA).  The  USEC  has  undertaken  the 
uranium  enrichment  enterprise  formerly 
conducted  by  the  Department  of  Energy 
(DOE),  effective  July  1, 1993,  pursuant 
to  the  Energy  Policy  Act  of  1992.  The 
USEC  proposes  to  adopt  a  procedure  for 
implementing  NEPA  that  is  closely 
patterned  on  DOE’s  NEPA 
Implementing  Procedures,  with  some 
modifications  to  reflect  USEC’s  specific 
mission  of  operating  the  enterprise  as  a 
business  enterprise  on  a  profitable  basis 
and  eventually  privatizing  the 
enterprise.  USEC  proposes  to 
voluntarily  comply  with  NEPA  as  a 
reflection  of  the  Corporation’s 
commitment  to  environmental 
protection.  Accordingly,  USEC  is 
proposing  a  NEPA  procedure  to 
incorporate  analysis  of  environmental 
impacts  into  USEC’s  decisionmaking  on 
proposals  and  is  soliciting  public 
comment  on  the  proposed  procedure.  In 
addition,  USEC  is  requesting  that  the 
Council  on  Environmental  Quality 
(CEQ)  review  the  proposed  procedure 
for  conformity  with  NEPA  and  CEQ’s 
NEPA  regulations. 

DATES:  Written  comments  on  the 
proposed  procedure  should  be 
submitted  on  or  before  September  9, 
1993. 

ADDRESSES:  Written  comments  on  the 
proposed  procedure  should  be 
submitted  to  Robert  J.  Moore,  General 
Covmsel,  United  States  Enrichment 
Corporation,  2300  M  Street  NW.,  5th 
floor,  Washington,  DC  20037;  or  may  be 
hand-delivered  to  the  same  address  on 
business  days  between  the  hours  of  8:30 
a.m.  and  5  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Moore,  General  Counsel  at 
(202)  835-7610,  or  Charles  Martin, 
Environmental  Compliance,  at  (202) 
835-7646. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  United  States  Enrichment 
Corporation  was  created  by  title  IX  of 
the  Energy  Policy  Act,  Public  Law  102- 
486  (42  U.S.C.  2297  et  seq.).  USEC  was 
created  to  take  over  the  uranium 
enrichment  enterprise  from  DOE  on  July 
1, 1993.  42  U.S.C.  2297b-14.  Congress 
created  USEC  to  operate  the  uranium 
enrichment  enterprise  “as  a  business 
enterprise  on  a  profitable  and  efficient 
basis”  and  to  “maximize  the  long-term 
value  of  the  Corporation  to  the  Treasury 
of  the  United  States.”  42  U.S.C.  2297a 
(1)  and  (2).  In  addition,  USEC  is 
directed  to  develop  a  plan  for  the 
privatization  of  the  uranium  enrichment 
enterprise  by  transferring  ownership  of 
the  Corporation  to  private  investors.  42 
U.S.C.  2297d.  Congress  also  directed 
USEC  “[t]o  continue  at  all  times  to  meet 
the  objectives  of  ensuring  the  Nation’s 
common  defense  and  securityl,)”  “(tlo 
help  maintain  a  reliable  and  economical 
domestic  source  of  uranium  enrichment 
servicesl,)”  and  “lt]o  comply  with  laws, 
and  regulations  promulgated 
thereunder,  to  protect . . .  the 
environment.”  42  U.S.C.  2297a  (8),  (9), 
and  (10). 

USEC  is  intended  by  Congress  to 
operate  as  a  profit-making  corporation 
engaged  in  providing  uranium 
enrichment  services  in  a  highly 
competitive  worldwide  market. 
Moreover,  USEC  is  to  function  as  an 
integral  link  between  the  former 
operation  of  this  enterprise  by  a  federal 
government  agency  and  the  future 
operation  as  a  fully  private  corporation. 
NEPA  applies  to  federal  government 
agencies  and  does  not  directly  impose 
requirements  on  private  corporations. 

As  a  corporation  which  is  eventually  to 
be  privatized,  USEC  is  not  a  federal 
agency  subject  to  NEPA. 

Nonetheless,  USEC  intends  to 
conduct  all  its  operations  as  a 
responsible  corporate  citizen, 
committed  to  maintaining  a  clean,  safe 
and  healthful  environment.  To  help 
achieve  that  eiid  USEC  proposes,  as  a 
matter  of  voluntary  corporate  policy,  to 
comply  with  the  letter  and  spirit  of 
NEPA  and  to  incorporate  NEPA 
procedures  into  corporate 
decisionmaking.  Thus,  USEC  will 
ensure  that  potential  environmental 
impacts  are  assessed  before  major 
proposals  are  adopted,  that  feasible 
alternatives  are  analyzed  on  the  basis  of 


environmental  impacts,  and  that 
mitigation  measures  are  employed  jwhen 
appropriate.  Also,  USEC  intends  to 
incorporate  NEPA’s  directives  to 
involve  federal  agencies,  state  agencies, 
and  the  public  in  USEC’s 
decisionmaking  process  with  respect  to 
the  environment,  to  the  extent 
consistent  with  the  legislation  creating 
USEC. 

n.  Purpose 

The  purpose  of  the  proposed  NEPA 
procedure  is  to  implement  USEC’s 
policy  of  voluntary  compliance  with 
NEPA  and  to  provide  guidance  and  a 
mechanism  for  incorporating  NEPA  into 
USEC’s  decisionmaking  and  day-to-day 
operations.  Because  the  uranium 
enrichtnent  enterprise  was  transferred 
by  an  Act  of  Congress  from  USEC  to 
DOE,  the  proposed  NEPA  procedure  is 
modeled  on  DOE’s  NEPA  Implementing 
Procedures,  10  CFR  part  1021.  However, 
USEC’s  proposed  N^A  procedure  is 
also  tailored  to  reflect  the  fact  that 
DOE’s  mission  is  much  broader  than  the 
uranium  enrichment  enterprise  that  was 
transferred  to  USEC  and  that  USEC  is 
directed  to  operate  that  enterprise  “as  a 
business  enterprise  on  a  profitable  and 
efficient  basis.”  42  U.S.C.  2297a(l). 

The  proposed  procedure  is  intended 
to  implement  USEC’s  voluntary 
decision  to  comply  with  NEPA  to  the 
same  extent  as  a  federal  government 
agency  by: 

•  Requiring  the  preparation  and 
circulation  of  draft  and  final 
environmental  impact  statements  (EISs) 
on  proposals  significantly  affecting  the 
quality  of  the  human  environment,  and 
that  would  be  “major  federal  actions”  if 
undertaken  by  DOE,  for  example,  or 
another  federal  agency. 

•  Requiring  the  preparation  of 
environmental  assessments  (EAs)  to 
determine  whether  a  proposed  action 
would  require  the  preparation  of  an  EIS 
under  the  standeird  of  section  102(2)(C) 
of  NEPA. 

•  Requiring  the  preparation  of  records 
of  decision  (RODs)  and  findings  of  nc 
significant  impact  (FONSIs)  to  reflect 
the  incorporation  of  EISs  and  EAs  into 
USEC  decisionmaking. 

•  Providing  the  public  and  federal 
and  state  agencies  with  access  to 
information  and  an  opportunity  to 
provide  meaningful  comment  on  USEC 
proposals  and  the  potential 
environmental  impacts  of  such 
proposals. 

•  Requiring  compliance  with  the  CEQ 
NEPA  Emulations. 

In  addition,  USEC  is  voluntarily 
submitting  this  proposed  procedure  for 
review  by  CEQ  for  conformity  with 
NEPA  and  the  CEQ  NEPA  regulations 


44876 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Notices 


(40  CFR  1507.3|a)).  The  proposed  NEPA 
procedure  will  be  adopt^  by  USEC 
only  after  the  opportunity  for  public 
comment  offer^  by  this  ncMice  and 
review  by  CBQ.  This  proposed 
procedure  was  developed  in 
consultation  with  CEQ  in  accordance 
with  the  procedure  set  forth  in  the  CEQ 
NEPA  Regulations.  40  CFR  1507.3(a). 
USEC  proposes  to  adopt  a  NEPA 
“procedure,”  and  not  formal 
regulations,  as  permitted  by  the  CEQ 
regulations.  Id. 

III.  Environmental  Review 

The  proposed  procedure  is  nrodeled 
on  existing  DOE  NEPA  Implementing 
Procedures  which  applied  to  DOE’s 
operation  of  the  uranium  eivichment 
enterprise  before  its  transition  to  USEC 
on  July  1, 1993.  Its  purpose  is  primarily 
to  tailor  DOE's  department-wide  NEPA 
procedure  to  USEC’s  specific  operation 
of  the  uranium  enrichment  enterprise  as 
a  business  enterprise  an  a  profitable 
basis  without  substantially  changing  the 
effect  of  that  operation  on  the 
environment.  Thus,  this  proposed 
procedure  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  NEPA. 

IV.  Review  lender  Executive  Order 
12291 

The  proposed  procedure  implements 
the  Corporation’s  NEPA  policy  and  does 
not  constitute  proposed  rulemaking. 

This  proposal  is  not  a  “rule”  or 
“regulation”  within  the  meaning  of 
Executive  Order  12291,  and  no  analysis 
thereunder  is  required.  In  any  event,  the 
proposed  procedure  would  not  be  a 
“major  rule”  because  it:  (1)  Does  not 
have  an  annual  effect  on  the  er  onomy 
of  $100  million  or  more;  (2)  dues  not 
result  in  a  major  increase  in  the  cost  of 
financial  institution  operations  or 
governmental  supervision;  and  (3)  does 
not  have  a  significant  adverse  effect  on 
competition  (foreign  or  domestic), 
employment,  investment,  productivity 
or  innovation  within  the  meaning  of 
E  0. 12291. 

Moreover,  the  proposed  procedure 
would  substantially  adopt  DOE's 
existing  NEPA  Implementation 
Procedures  as  they  relate  to  the  uranium 
enrichment  enterprise  formerly  operated 
by  DOE.  Thus  USEC’s  propos^  NEPA 
procedure  should  have  no  incrementally 
greater  impact  on  procurement, 
financial  assistance,  joint  ventures,  or 
marketing,  which  are  the  areas  virhere 
any  potential  economic  impact  might  be 
anticipated.  Therefore,  USEC  has 
determined  that  the  incremental  impact, 
if  any,  of  today’s  proposed  pnxsidure,  if 
finalized,  would  not  have  efftxJs  on  the 


economy  of  sufficient  magnitude  tp 
bring  the  proposed  procedure  within  the 
definition  of  a  “major  rule.” 

V.  Regulatory  Flexibility  Act 

USEC  is  proposing  to  adopt  a 
procedure  for  implementing  the 
Corporation’s  N^A  policy,  and  is  not 
proposing  rulemaking.  Accordingly,  this 
proposal  is  not  a  “rule”  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C  601(2),  and  no  regulatory 
flexibility  analysis  is  required.  In  any 
event,  the  proposed  procedure  is  closely 
patterned  on  DOE’s  NEPA 
Implementation  Procedures  which 
governed  the  uranium  enrichment 
enterprise  before  July  1, 1993  and  makes 
no  substantive  change  to  requirements 
for  any  applicants  for  permits  or 
licenses,  or  financial  assistance, 
customers,  or  bidders  for  cxmtrac^ts,  as 
related  to  NEPA  cximpliance. 

VI.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
policies  be  reviewed  for  Federalism 
effects  on  the  institutional  interest  of 
state  and  local  governments,  and  if  the 
effects  are  sufficiently  substantial  and 
direct,  that  a  Federalism  assessfnent  be 
prepared  to  assist  senior  policymakers. 
The  proposed  NEPA  procedure  will  not 
have  any  substantial  and  direct  effect  on 
state  and  local  governments  within  the 
meaning  of  the  Executive  Order.  The 
final  procedure  will  affect  USEC’s  NEPA 
policy,  which  is  not  subject  to  state 
regulation. 

VII.  List  of  Subjects 
Environmental  assessment. 

Environmental  impact  statement. 
National  Environmental  Policy  Act. 
Issued  in  Washington,  DC 
Dated:  August  20, 1993. 

William  H.  Timbers,  )r.. 

Transition  Manager. 

For  the  reasons  set  forth  in  the 
preamble,  USEC  proposes  to  adopt  the 
following  NEPA  procedure: 

United  States  Enrichment  Corporation 
Policy  For  Adherence  to  the  Natkmal 
Environmental  Policy  Act  (NEPA) 

Table  Of  Contents 

Sec. 

1.0  General 

1.1  Purpose 

1.2  Policy 

1.3  Applicability 

1.4  Definitions 

1.5  Oversight  of  USEC  NEPA  Activities 
2.0  USBC  Planning  and  Decisionmaking 

2.1  USEC  Planning 

2.2  USEC  Decisionmaking 

2.3  Interim  Actions:  Limitations  on 
Actions  During  the  NH’A  Process 


2.4  Procurement.  Financial  Assistance, 
and  Joint  Ventures 
3  0  Policy  Implementation  . 

3.1  General  Requirements 

3.2  Agency  Review  and  Public 
Participation 

3.3  Environmental  impact  Statements 

3.4  Environmental  Assessments 

3.5  Programmatic  NEPA  Documents 

3.6  Mitigation  Action  Plans 

3.7  Classified,  Confidential,  and 
Otherwise  Exempt  Information 

3.8  Coordination  with  Other 
Environmental  Review  Requirements 

3.9  Interagency  Cooperation 

3.10  Variances 

4.0  Typical  Classes  Of  Actions 

4.1  Level  of  NEP.A  Review 

4.2  Categorical  Exclusion  Requirements 

4.3  Environmental  Assessments  (Actions 
Normally  Requiring  an  EA) 

4.4  Environmental  Impact  Statements 
(Actions  Normally  R^uiring  an  EIS)  ' 

Appendix  A:  Environmental  Effects  Of  USB(' 
Actions  Abroad;  Effects  On  The  Global 
Commons 

1.0  General 

1.1  Purpose 

The  purpose  of  this  document  is  to 
establish  the  United  States  Enrichment 
Corporation  (USEC)  policy  for 
integration  of  environmental 
considerations  into  USEC  planning  and 
decisionmaking.  It  also  establishes  the 
criteria  for  determining  USEC  actions 
that  are  categorically  excluded  from 
requirements  to  prepare  an 
Environmental  Impact  Statement  (EIS). 
Applicable  categorical  exclusions  (CX) 
are  listed  in  section  4.2  of  this  policy. 
This  USEC  policy  complies  with  and 
supplements  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  published  at  40  CFR  1500- 
1 508.  The  CEQ  regulations  address  the 
requirements  for  ccmiplianoe  writh  the 
procedural  provisions  of  section  102(c) 
of  the  National  Environmental  Policy 
Act  (NH^A)  of  1969  (42  U.S.C.  4332(2)). 

1 .2  Policy 

It  is  USEC  {Kilicy  to  comply  with  the 
letter  and  spirit  of  NEPA;  adhere  to  CEQ 
regulations;  and  apply  the  NEPA 
proems  early  in  the  planning  stages  for 
USEC  proposals.  In  doing  so.  US^TC  will 
endeavor  to  ensure  that  wise  use  of  the 
human  environment  is  incorporated 
into  its  actions.  The  USEC  will  also 
endeavor  to  minimize  the  adverse 
impact  of  its  actions  on  the  human 
environment.  This  will  be  accomplished 
by  identifying  the  significant 
environmental  impacts  of  USEC 
proposed  programs  and  projects  as  early 
in  the  decisioqmaking  process  as  is 
practicable,  and  integrating  those 
considerations  throughout  the  planning 
and,  ultimately,  implementation  of  the 
proposed  program  and  projects.  The 
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objective  is  to  ensure,  consistent  with 
the  National  Environmental  Policy  Act 
and  CEQ  regulations,  that 
environmental  effects  will  be 
considered  along  with  technical, 
economic  and  other  factors  in  USEC 
decisionmaking  processes. 

USEC  will  encleavor  to  ensure  that  the 
NEPA  process  parallels  the 
decisionmaking  process  on  major 
programs  and  proposals  likely  to  have  a 
significant  effect  on  the  human 
environment. 

USEC  will  integrate  NEPA 
requirements  with  planning  and 
environmental  reviews  required  by  law. 
USEC  will  accomplish  this  integration 
in  a  concurrent  rather  than  consecutive 
manner.  NEPA  compliance  is  required 
for  applicable  USEC  actions  unless 
existing  law  applicable  to  a  specific 
action  or  activity  prohibits,  exempts  or 
makes  compliance  impossible. 

USEC  will  endeavor  to  ensure  that  the 
alternatives  considered  in  the 
decisionmaking  process  are  within  the 
range  of  alternatives  considered  in  the 
relevant  environmental  documents  and 
analyses. 

USEC  policy  will  be  to  adhere  to 
Executive  Order  12114  and  to 
incorporate  into  its  environmental 
analyses,  consideration  of  actions  that 
may  significantly  affect  the  global 
commons,  environments  of  other 
nations  or  ecological  resources  of  global 
importance.  Where  consistent  with 
national  security  requirements  and 
United  States  foreign  policy,  an 
environmental  planning  and  evaluation 
process  as  outlined  in  Appendix  A  of 
this  policy  will  be  implemented  for 
proposed  USEC  actions  that  would 
significantly  affect  those  aspects  of  the 
worldwide  environment. 

1.3  Applicability 

1.3.1  This  section  applies  to  all 
organizational  elements  of  USEC. 

1.3.2  This  section  applies  to  any 
USEC  action  affecting  the  quality  of  the 
human  environment  of  the  United 
States,  its  territories  or  possessions. 
Appendix  A  of  this  section  applies  to 
any  USEC  action  having  environmental 
effects  outside  the  United  States,  its 
territories  or  possessions. 

1.4  Definitions 

1.4.1  The  definitions  set  forth  in  40 
.CFR  part  1508  are  referenced  and  used 
in  this  section  of  the  USEC  NEPA  Policy 
and  Procedures. 

1.4.2  In  addition  to  the  terms 
defined  in  40  CFR  part  1508,  the 
following  definitions  apply: 

Action  means  a  project,  program, 
plan,  or  policy,  as  discussed  at  40  CFR 
I  1508.18,  that  is  subject  to  USEC’s 


control  and  responsibility.  Not  included 
within  this  definition  are  actions  for 
which  USEC  has  no  discretion. 

Adjacent  State  means  a  state  that  has 
a  common  boundary  with  a  host  state. 

American  Indian  tribe  means  any 
Indian  tribe,  band,  nation,  pueblo,  or 
other  organized  group  or  community, 
including  any  Alaska  native  entity, 
which  is  recognized  as  eligible  for  the 
special  programs  or  services  provided 
by  the  United  States  because  of  their 
status  as  Indians. 

Categorical  exclusion  (CX)  means  an 
action  that,  as  defined  in  40  CFR  1508.4, 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  and,  therefore,  does  not 
require  either  an  environmental 
assessment  or  environmental  impact 
statement. 

CEO  means  the  Chief  Executive 
Officer  of  USEC. 

CEQ  means  the  Council  on 
Environmental  Quality  as  defined  at  40 
CFR  1508.6. 

CEQ  Regulations  means  the 
regulations  issued  by  CEQ  (40  CFR  Parts 
1500-1508)  to  implement  the 
procedural  provisions  of  NEPA. 

CERCLA  means  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (42  U.S.C. 
9601.101(14)). 

CFR  means  Code  of  Federal 
Regulations. 

Day  means  a  calendar  day. 

Draft  Environmental  Impact 
Statement  (DEIS)  means  a  draft  of  the 
NEPA  document  required  by  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act,  and  CEQ  Regulations  at  40 
CFRl508.il. 

EA  means  an  environmental 
assessment  as  defined  at  40  CFR  1508.9. 

Emergency  Action  means  an 
unplanned  action  necessar)’  to  prevent, 
or  eliminate,  acute  health,  safety,  or 
environmental  problems. 

EIS  means  an  environmental  impact 
statement  as  defined  at  40  CFR  1508.11, 
or,  unless  this  policy  specifically 
provides  otherwise,  a  Supplemental  EIS. 

EPA  means  the  U.S.  Environmental 
Protection  Agency. 

Filing  Notice  means  a  notice  issued  by 
the  EPA  (i.e.,  a  U.S.  EPA  Notice  of 
Availability)  for  draft  and  final  EISs  and 
published  in  the  Federal  Register  to 
inform  the  public  and  interested 
agencies  of  the  availability  of  an  EIS, 
pursuant  to  40  CFR  1506.9. 

Final  Environmental  Impact 
Statement  (FEIS)  means  the  document 
required  by  section  102(2)(C)  of  NEPA; 
designed  to  inform  the  public  how 
environmental  factors  have  been 
considered  in  making  a  decision  on  a 
proposed  action. 


Floodplain  means  that  area  adjpining 
inland  and  coastal  waters  including  the 
stream  channel  and  floodway  fringe 
subject  to  a  1  percent  or  greater 
probability  of  flooding  in  any  given 
year. 

FONSI  means  a  Finding  of  No 
Significant  Impact  as  defined  at  40  CFR 
1508.13. 

FS  means  a  Feasibility  Study  as 
prepared  in  accordance  with  CERCLA. 

Hazardous  substance  means  a 
substance  identified  within  the 
definition  of  hazardous  substances  in 
Section  101(14)  of  CERCLA  (42  U.S.C. 
9601.101(14)).  Radionuclides  are 
hazardous  substances  through  their 
listing  under  section  112  of  the  Clean 
Air  Act  (42  U.S.C.  7412)  (40  CFR  part 
61,  subpart  H). 

Host  state  means  a  state  within  whose 
boundaries  USEC  proposes  an  action  at 
an  existing  facility  or  construction  or 
operation  of  a  new  facility. 

Host  tribe  means  an  American  Indian 
tribe  within  whose  tribal  lands  USEC 
proposes  an  action  at  an  existing  facility 
or  construction  or  operation  of  a  new 
facility.  For  purposes  of  this  definition, 
“tribal  lands”  means  the  area  of  “Indian 
country,”  as  defined  in  18  U.S.C.  1151, 
that  is  under  the  tribe’s  jurisdiction. 

Interim  action  means  an  action 
concerning  a  proposal  that  is  the  subject 
of  an  ongoing  EIS  and  that  USEC 
proposes  to  take  before  the  ROD  is 
issued,  and  that  is  permissible  under  40 
CFR  1506.1. 

Low  enriched  uranium  (LEU)  means 
uranium  that  has  been  increased  in  its 
U-235  content  beyond  the  level  found 
in  naturally  occurring  uranium  (0.711 . 
percent  U-235),  but  no  greater  than  20 
percent.  LEU  has  been  an  article  of 
common  commerce  within  the  United 
States  and  globally  for  at  least  30  years. 
It  is  transported  via  common  carrier  in 
accordance  with  U.S.  Department  of 
Transportation  (DOT)  regulations  in 
tested  and  DOT-approved  packaging 
which  is  highly  resistant  to  failure  in 
the  event  of  transportation  accidents. 

Mitigation  Action  Plan  means  a 
document  that  describes  the  plan  for 
implementing  commitments  made  in  a 
USEC  EIS  and  its  associated  ROD,  or, 
when  appropriate,  an  EA  and  FONSI,  to 
mitigate  adverse  environmental  impacts 
associated  with  an  action. 

NEPA  means  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  s^.]. 

NEPA  Compliance  Officer  means  the 
USEC  official  designated  by  the  CEO  as 
having  responsibility  for  oversight  and 
coordination  of  corporate  compliance 
with  USEC  NEPA  policy. 

NEPA  document  means  a  NOI,  EIS, 
ROD,  EA,  FONSI,  or  any  other 
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document  prepared  pursuant  to  a 
requirement  of  NEPA  or  the  CEQ 
Regulations. 

NEPA  revj'eiv  means  the  process  used 
to  comply  with  section  102(2)  uf  NEPA. 

NOI  means  a  Notice  of  Intent  to 
prepare  an  EIS  as  defined  at  40  CFR 
1508.22. 

Notice  of  Availability  means  a  formal 
notice,  published  in  the  Federal 
Register,  that  announces  the  issuance 
and  public  availability  of  a  draft  or  final 
EIS.  The  EPA  Notice  of  Availability  is 
the  official  public  notification  of  an  EIS; 
a  USEC  Notice  of  Availability  is  an 
optional  notice  used  to  provide 
information  to  the  public. 

Pollutant  means  a  substance 
identified  within  the  definition  of 
pollutant  in  section  101(33)  of  GERCLA 
(42  U.S.C  9601.101(33)). 

Program  means  a  sequence  of 
( onnected  or  related  USEC  actions  or 
projects  as  discussed  at  40  CFR 
1508.18(b)(3)  and  1508.25(a). 

Programmatic  NEPA  means  an  EA  or 
EIS  that  identifies  and  assesses  the 
environmental  impacts  of  broad-scope 
ITSEC  actions. 

Profect  means  a  specific  USEC 
undertaking  including  actions  approved 
by  permit  or  other  regulatory  decision  as 
well  as  Federal  and  federally  assisted 
activities,  which  may  include  design, 
construction,  and  operation  of  an 
individual  facility;  research, 
development,  demonstration,  and 
testing  tor  a  process  or  product;  funding 
for  a  facility,  process,  or  produci;  or 
similar  activities,  as  discussed  at  40  CFR 
1508.18(b)(4). 

ROD  means  a  Rec  ord  of  Decision  as 
described  in  40  CFR  1505.2. 

Scoping  means  the  process  described 
at  40  CFR  1501.7:  “public  scoping 
process*’  refers  to  that  portion  of  the 
scoping  process  where  the  public  is 
invited  to  participate,  as  described  at  40 
CFR  1501.7(a)(1)  and  (b)(1). 

Supplemental  EIS  means  an  EIS 
prepared  to  supplement  a  prior  EIS  as 
provided  at  40  CFR  1502.9(c). 

USEC  means  United  States 
Enrichment  Corporation. 

USEC  proposal  (or  proposal)  means  a 
proposal  initiated  by  USEC  and 
discussed  at  40  CFR  1508.23. 

Wetland  means  those  areas  that 
possess  hydrological,  vegetation,  and 
soils  characteristics  which  define 
wetlands  as  noted  in  the  U.S.  Army 
Corps  of  Engineers  definition  (33  CFR 
328.3(b)). 

1.5  Oversight  Of  USEC  NEPA 
Activities 

The  USEC  Chief  Executive  Officer,  or 
his/her  designee,  is  responsible  for 
ove-all  review  of  USEC  NEPA 


compliance.  Further  information  on 
USEC’s  NEPA  process  and  the  status  of 
individual  NEPA  reviews  may  be 
obtained  upon  written  request  from  the 
NEPA  Compliance  Officer,  United 
States  Enrichment  Corporation  located 
at  2300  M  Street,  NW,  suite  500, 
Washington,  DC  20037. 

2.0  USEC  Planning  And 
Decisionmaking 

2.1  USEC  Planning 

2.1.1  USEC  shall  provide  for 
adequate  and  timely  NEPA  review  and 
analysis  of  USEC  proposals,  including 
those  for  programs,  policies,  and 
projects,  in  accordance  with  40  CFR 
1501.2  and  this  section  of  the  USEC 
NEPA  Policy.  In  its  planning  for  each 
proposal,  USEC  shall  include  adequate 
time  and  funding  for  proper  NEPA 
evaluation  and  analysis  and  for 
preparation  of  anticipated  NEPA 
documents. 

2.1.2  USEC  shall  begin  its  NEPA 
evaluation  as  soon  as  possible  after  the 
time  that  USEC  proposes  an  action  or  is 
presented  with  a  proposal. 

2.1.3  USEC  shall  determine  the  level 
of  NEPA  evaluation  and  analysis 
required  for  a  proposal  in  accordance 
with  subsection  3.1.1  and  section  4.0  of 
this  USEC  policy. 

2.1.4  During  the  development  and 
consideration  of  a  USEC  proposal,  USEC 
shall  review  any  relevant  planning  and 
decisionmaking  documents,  whether 
prepared  by  USEC  or  a  Federal  agency, 
to  determine  if  ^he  proposal  or  any  of  its 
alternatives  are  considered  in  a  prior 
NTPA  document.  If  so,  USEC  shall 
consider  adopting  the  existing 
document,  or  any  pertinent  part  thereof, 
in  accordance  with  40  CFR  1506.3. 

2.1.5  Where  appropriate,  USEC  shall 
incorporate  in  its  NEPA  evaluations  and 
analyses  consideration  of  biodiversity  as 
outlined  in  CEQ’s  “Incorporating 
Biodiversity  Considerations  into 
Environmental  Impact  Analysis  Under 
the  National  Environmental  Policy  Act” 
(january  1993),  and  pollution 
prevention  per  CEQ  guidance  (FR 
58(18):  6478;  January  29, 1993). 

2.2  USEC  Decisionmaking 

2.2.1  USEC’s  NEPA  process  includes 
the  systematic  examination  and 
evaluation  of  the  possible  and  probable 
environmental  consequences  of  a 
proposed  action.  Integration  of  the 
NEPA  process  into  USEC  project 
planning  will  occur  at  the  earliest 
possible  time.  Section  2.3  of  this  USEC 
NEPA  policy  specifies  how  the  NEPA 
process  will  be  integrated  with  decision 
points  for  certain  tvpes  of  proposals  (40 
CFR  1505.1(b)). 


2.2.2  The  objectives  of  USEC’s 
NEPA  process  is  to  ensure  that:  (1) 
Planning  and  decisionmaking  is 
accomplishq|d  such  that  the  USEC 
decisionmaker  is  aware  of  the 
environmental  consequences  associated 
with  implementation  of  the  proposed 
action  and  is  thus  able  to  m^e  an 
informed  decision;  (2)  the  policies  and 
goals  outlined  in  section  1.2  are 
implemented;  and  (3)  delays  and 
conflicts  later  in  the  process  are 
minimized. 

2.2.3  USEC  shall  complete  its  NEPA 
evaluations  and  analyses  of  a  proposal 
under  consideration  before  making  a 
decision  on  the  proposal  except  as 
provided  in  sections  2.3  and  2.4  of  this 
policy  (40  CFR  1506.1). 

2.2.4  USEC  will  utilize  a  systematic, 
interdisciplinary  approach  that  ensures 
the  integrated  use  of  the  natural  and 
social  sciences,  planning  and  the 
environmental  design  arts  in  ensuring 
that  all  USEC  decisionmaking  that  may 
-impact  the  human  environment 
achieves  the  policies  and  goals  outlined 
in  section  1.2  of  this  policy  (Pub.  L.  91- 
190;  section  102|2)[A]). 

2.2.5  It  is  USEC’s  intent  that 
environmental  effects  and  values  of  a 
proposed  action  be  considered  in 
sufficient  detail  along  with  other  non- 
environmental  analyses  of  the  action 
(such  as  economic,  engineering,  and 
technical  benefit:cost  analyses)  at  the 
earliest  possible  time  in  the  decision 
process, 

2.2.6  During  the  decisionmaking 
process  for  each  USEC  proposal,  USEC 
shall  consider  the  relevant  NEPA 
analyses  and  documentation,  public  and 
agency  comments  (if  any)  on  those 
analyses  and  documents,  and  USEC 
responses  to  those  comments,  as  part  of 
its  consideration  of  the  proposal  (40 
CFR  1505.1(d))  and  shall  include  such  ' 
documents,  comments,  and  responses  as 
part  of  the  administrative  record  (40 
CFR  1505.1(c)). 

2.2.7  If  an  EIS  or  EA  is  prepared  for 
a  USEC  proposal,  USEC  shall  consider 
the  alternatives  analyzed  in  that  EIS  or 
EA  before  rendering  a  decision  on  that 
proposal;  the  decision  on  the  proposal 
shall  be  within  the  range  of  alternatives 
analyzed  in  the  EA  or  EIS  (40  CFR 
1505.1(e)).  USEC  NEPA  analyses 
documented  in  an  EA  or  EIS  shall 
highlight  the  preferred  alternative  as 
well  as  the  other  alternatives 
considered,  and  will  outline  the 
mitigation  measines  needed  to  reduce 
the  significant  environmental  impacts  of 
the  preferred  alternative. 

2.2.8  When  USEC  uses  a  broad 
decision  (such  as  one  on  a  policy  or 
program)  as  a  basis  for  a  subsequent 
narrower  decision  (such  as  one  on  a 
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project  or  other  site^pecihc  proposel), 
US£C  may.use  tiering  (40  CFR  1602.20) 
and:  incorporation  of  material  by 
reference  (40  ,CFR  1502.21);  in  the  NEPA 
review  for  the  subsequent  narrower 
proposal. 

2.3  Interim  Actions:  Limitations  On 
Actions  During  The  NEPA^Process 

While  USEC  is. preparing  an'ElS 
under.section  3.0  of  Uik. policy,  USEC 
shalltake.no  action  concerning  the 
proposal  that  is  the  subject  of  ^e  EIS 
before  issuing  a  ROD,  except  as 
provided  at  40  CFR  1506.1.  Actions  that 
are  covered  by,. or  are  a  part  of,  a  USEC 
proposal'for  which  an  EIS  is  being 
prepared  shall  not  be  categorically 
excluded  under  section  4.0  unless  they 
qualify  as  interim  actions  under  40Cra 
1506.1. 

2.4  Procurement,  Financial  Assistance, 
And  foint'Ventures 

2.4.1  This  section  applies'  to  USEC 
competitive  and’limited-source 
procurements,  to  awards  of.  financial 
assistance  by  a  competitive  process,  and 
to  joint  ventiues  entered  into  as  a  result 
of  comi}etitive  solicitations,  uiiless  the 
action  is  categorically  excluded  from 
preparation  of  an  £A  or  EIS  under 
section  4.0  of  this  policy.  Subsections 
2.4.2, 2.4.3.  and  2.4.4  of  this  section 
apply  as  well  to  USEC  sole-source 
procurements  of  sites,  systems,  or 
processes,  to  noncompetitive  awards  of 
financial  assistance,  and  to  sole-source 
joint -ventures,  unless  the  action  is 
categorically  excluded  horn  preparation 
of  an  EA  or  EIS  under  section  4.0. 

2.4.2  -USEC may  require  that  offerors 
submit  environmental  data  and  analyses 
as  a  discrete  part  ohthe  offeror’s 
proposal  (40.CFR  1506.5(a)).  USEC  shall 
specify  in  its  solicitation  document  the 
type  of; information  and  level  of  deteul 
for  environmental  data  and  analj'ses  so 
required. 

2.4.3  USEC  =5hall  independently 
evaluate  and  review  the  environmental 
data  and  analyses  submitted  by  offerors, 
and  will  approve  that  information. 

USEC  may.utilize  Uiat. information  in 
USEC  NEPA  documents,  either  directly 
or  by  reference  (40  CFR  1506.5(a)). 

2.4.4  -If  an  EA  or.ElS  is  required, 
USEC  shall  prepare,  consider  and 
publish  the  EA  or  EIS  in  conformance 
with  sections  3.3  and  3.4  of  this  policy 
before  taking  any  action  pursuant  to  the 
award  of  a  contract  for.  financial 
assistance  (except  as  provided  at  40- CFR 

1506.1  and  siibs^tion  2.3  of  these 
requirements).  If  the  NEPA  process. is 
not  completed  before  the  award  of  the 
contract,  financial  assistance,  or  joint 
venture,  then  the  contract,  financial 
assistance,  or  joint  venture  shall  be 


contingent  on  completion  of  the  NEPA 
process' (except  as  provided  at  40’'CFR 

1506.1  and  Subsection  2.3  of  these 
requirements).  USEC  shell  phase 
siii^quent  contract  work  to  allow  the 
NEPA  review  process  ter  be  completed 
in  advance  of  a  go/no-go  decision. 

3.0  Policy  Implementation 

3.1  General  Requirements 

3.1.1  ‘USEC  shall  determine,  under 
the  procedures  in  the'CEQ  Regulations 
and  this'Section  of  USEC  policy, 
whether  any  USEC  proposal  has  a 
significant  impact  on  the  humen 
environment  %: 

(a)  Preparation  of  an  EIS; 

(h)  Preparation  of  an  EA;  or 
(c)  Determination  that  the  proposed 
action  is  categorically  excluded. from 
preparation  of  either  an  EIS  or  an  EA. 

USEC  shall  prepare  any  pertinent 
documents  as  required  by  NEPA,  the 
CEQ  Regulations,- or  this  section  of 
USEC:policy. 

•3.1.2  USEC  may  prepare  a  NEPA 
analysis  and  documentation  for  any 
USEC  action  at  any  time  in  order  to 
further  the  purposes  of  NEPA.  This  may 
be  done  to  analyze  the  consequences,  of 
ongoing  activities,  support  USEC 
planning,  assess  the  need  for  mitigation, 
fully  disclose  the  potential 
environmental  consequences  of  USEC 
actions,  or  for  any  other  reason. 
Documents  prepared  under  this 
paragraph  shall  be  prepared  in  tlie  same 
manner  as  USEC  documents  prepared 
under  Subsection  3.1.1  of  this  policy. 
When  EAs  and'EISsare  undertaken,  the 
economic  and  social  impact 
considerations  will'be  incorporated  into 
the  analyses  of  environmental  impacts. 
Economic  and  social  impacts  by 
themselves,  in  the  absence  of  physical 
environmental  impacts  shall  not, 
however,  determine  whether  or  not  to 
prepare  an  E.\  or  an-EIS. 

3-2  Agency  Review  And  Public 
Participation 

3.2.1  -USEC  shall  make  its  NEPA 
documents  available  to  Federal 
agencies,' states,  local  governments, 
American  Indian  tribes.-interested 
groups,  and  the  general'piiblic.  in 
accordance  with  40'CER  1506.6. 

3<2.2  Wherever  feasible,, USEC 
NEPA-  documents  shall  explain 
technical  or  scientific; terms  or 
measurements  using  terms: familiar. to 
the  general  public,  in. accordance  with 
40  CFR  1502.8. 

3.2.3  USECshall  notify  the- host 
state  and  host  tribe  of  a  li^C 
determination  to  prepare  an  EA,or  EIS 
for  a  USEC  proposal,  and  nraymotify 
any  other  state  or  American  Indian  tribe 


that,' in’USEC's  judgment,  may  be 
affected  by  thegrroposal.  '  ) 

3^2-.4  :USECmey,'atlts- discretion, 
adopt  an  agency ■s‘BIS,'EA,  orpottions 
thereof,  if  such  documents-encompess 
the  proposed  USEC  action. 

3.3  Environmental  Impact  Statements 

USEC  shallprepare  and  circulate  EISs 
and  related  RODs  in  accordance  with 
the  requirements  of  the  CEQ 
Regulations,  es  supplemented  by  this 
subsection  ofUSEC  policy.  USEC  may 
prepare  an  EIS  on  any’USEC  action  at 
any  timelo  assist :U8EC  planning  and 
decisionmaking. 

3.3.1  ’Noticse  ofuntent  and  scoping. 
USEC  shall  publish  a  Notice  of  Intent 
(NOI)’in  the^FederalHegiSter  and 
conduct  the  EIS  scoping  process  in 
accordance  with  40  CFR  1501 ’.7. 
Publication  of  the  NOI  in  the  Federal 
Register  initiates  the  scoping  process 
wherein  USEC  provides  the  public. 
Federal  agencies,  state,  regional  and 
local  agencies,, public  interest  groups 
and  other  interested  parties  the 
opportunity  to  comment  on  the 
proposed  action  early  in  the  process  and 
to  affect  the  scope  of  the  EIS.  The  NOI 
shall  contain  the  elements  specified  in 
40  CFR  1508.22  and  will  be  published 
as  soon  as- practicable  after  a  decision  is 
made  to  prepare  an  EIS  except  as 
provided  at  40  CFR  1507.3(e).  However, 
if  there  will  be  a'lengthy  period  of  time 
between  its  decision  to  prepare  an  EIS 
and  the  time  of  actual  preparation, 

USEC  may  defer  publication  of  the  NOI 
until  a  reasonable  time  before  preparing 
the  EIS,  provided  that  USEC  allows  a 
reasonable  opportunity  for  interested 
parties  to  participate  in  the  EIS, process. 
Through  the'NOI,  USEC  shall  invite 
comments  and  suggestions  on  the  scope 
of  the  EIS.  USEC  shall  disseminate  the 
NOI  in  accordance  with  40  CFR  1506;6. 

3.3.2  Publication  of  the  NOI  in  the 
Federal  Register  shall  begin  the.public 
scoping  process.  Theipublic -scoping 
process  for  a  USEC  EIS  shall  allow  a 
minimum  of  30  days  for  the  receipt  of 
public  comments. 

3.3.3  Except  as  provided  in 
subsection  3  J.ll  of  this  section,  USEC 
may  hold  a  public  scoping  meeting(6).as 
part  of  the  public  scoping,  process,  for  a 
USEC;ElS..USECshaU.announce  the 
location,  date,  and.time  of  public 
scoping  meetings  in  the  NOI  or  by  other 
appropriate  means,  such  as  additional 
notices  in'the  Federal  Register,  news 
releases  to  thedocal  media,  or  letters  to 
affected  iparties.  If  utilized  by-USEC, 
public  acopingimeetings  shall  not  be 
held  untilatileast/15  (^ys  aftec-public 
notification.  ShouldiUSEC  change  the 
location,,  date,  or  time- of-e  public, 
scoping  meeting,  or  schedule  additional 
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public  scoping  meetings,  USEC  shall 
publicize  these  changes  in  the  Federal 
Register  or  in  other  ways  as  appropriate. 
USEC  may  also  utilize  other  means  of 
affording  the  public.  Federal  agencies, 
state,  regional  and  local  agencies  and 
other  interested  parties  the  opportunity 
to  comment  during  the  scoping  period. 
These  other  means  may  include 
measures  such  as  notices  and  news 
releases  in  local  media;  direct  letters  to 
and  contacts  with  affected  parties; 
provision  of  copies  of  the  NOI  and  other 
pertinent  materials  in  reading  rooms  at 
USEC  facilities  and  at  public  facilities 
such  as  libraries;  and  mail  siu^eys 
within  areas  or  regions  affected  by  the 
proposed  action. 

3.3.4  In  determining  the  scope  of  the 
EIS,  USEC  shall  consider  all  comments 
received  during  the  announced 
comment  period  held  as  part  of  the 
public  scoping  process.  USEC  may  also 
consider  comments  received  after  the 
close  of  the  announced  comment 
period. 

3.3.5  Public  Review  of 
Environmental  Impact  Statements.  The 
public  review  and  comment  period  on 
a  USEC  draft  EIS  shall  be  no  less  than 
45  days  (40  CFR  1506.10(c)).  USEC  may 
extend  the  period  as  provided  in  40  CFR 
1506.10(d)  and/or  40  CFR  1507.3(d). 
Requests  for  extension  of  the  comment 
period  beyond  45  days  will  be 
evaluated.  Requests  may  be  granted  as 
noted  in  40  Cra  1502.19(d).  Failure  to 
file  timely  comments  will  not  be  a 
sufficient  reason  for  an  extension  (40 
CFR  1506.10(d)).  The  public  comment 
period  begins  when  EPA  publishes  a 
Notice  of  Availability  of  the  document 
in  the  Federal  Register.  The  host  state 
and,  as  appropriate,  adjacent  state(s) 
will  be  provided  copies  of  the  draft  EIS. 

3.3.6  USEC  may  hold  a  public 
meeting(s)  on  USEC  draft  EISs.  Such 
public  meetings  shall  be  announced  at 
least  15  days  in  advance.  Tbe 
announcement  shall  identify  the  subject 
of  the  draft  EIS  and  include  the  location, 
date,  and  time  of  the  public  hearings. 

3.3.7  Final  Environmental  Impact 
Statements.  USEC  shall  prepare  a  final 
EIS  following  the  public  comment 
period  and  any  public  meetings  on  the 
draft  EIS.  The  final  EIS  shall  respond  to 
oral  and/or  written  comments  received 
during  public  review  of  the  draft  EIS,  as 
provided  at  40  CFR  1503.4.  Availability 
of  the  ftnal  EIS  will  be  provided  through 
an  EPA  Notice  of  Availability  published 
in  the  Federal  Register. 

3.3.8  USEC  shall  use  appropriate 
means  to  publicize  the  availability  of 
draft  and  final  EISs  and  the  time  and 
place  for  any  public  meetings  on  a  draft 
EIS.  The  methods  chosen  should  focus 
on  reaching  persons  who  may  be 


interested  in  or  affected  by  the  proposal 
and  may  include  the  methods  listed  in 
40  CFR  1506.6(b)(3).  The  host  state, 
affected  American  Indian  tribes,  and,  as 
appropriate,  the  adjacent  state(s)  will  be 
provided  copies  of  the  final  EIS. 

3.3.9  Supplemental  Environmental 
Impact  Statements.  USEC  shall  prepare 
a  supplemental  EIS  if  there  are 
substantial  changes  to  the  proposal  or 
significant  new  circumstances  or 
information  relevant  to  environmental 
concerns,  as  discussed  in  40  CFR 
1502.9(c)(1). 

3.3.10  USEC  may  supplement  a  draft 
EIS  or  ftnal  EIS  at  any  time,  to  further 
the  purposes  of  NEPA,  in  accordance 
with  40  CFR  1502.9(c)(2). 

3.3.11  USEC  shall  prepare,  circulate, 
and  file  a  supplement  to  a  draft  or  ftnal 
EIS  in  the  same  manner  as  any  other 
draft  and  ftnal  EISs,  except  that  scoping 
is  optional  for  a  supplement  (40  CFR 
1503.9(c)(4)).  If  USEC  initiates  a  public 
scoping  process  for  a  supplement,  the 
provisions  of  subsections  3.3.1  through 

3.3.4  of  this  policy  shall  apply.  If  USEC 
decides  to  take  action  on  a  proposal 
covered  by  a  supplemental  EIS,  USEC 
shall  prepare  a  ROD  in  accordance  with 
the  provisions  of  subsection  3.7  of  this 
section. 

3.3.12  When  applicable,  USEC  will 
incorporate  an  EIS  supplement  into  any 
related  formal  administrative  record  on 
the  action  that  is  the  subject  of  the  EIS 
supplement  or  determination  (40  CFR 
1502.9(c)(3)). 

3.3.13  Records  of  Decision.  No 
decision  may  be  made  on  a  proposal 
covered  by  an  EIS  during  a  30-day 
'‘waiting  period"  following  completion 
of  the  ftnal  EIS,  except  as  provided  at  40 
CFR  1506.1  and  1506.10(b)  and 
subsection  2.3  of  these  requirements. 

The  30-day  period  starts  when  the  EPA 
Notice  of  Availability  for  the  final  EIS 
is  published  in  the  Federal  Register. 

3.3.14  If  USEC  decides  to  take  action 
on  a  proposal  covered  by  an  EIS,  a  ROD 
shall  be  prepared  as  provided  at  40  CFR 

1505.2  (except  as  provided  at  40  CFR 
1506.1  and  subsection  2.3).  No  action 
shall  be  taken  until  the  decision  has 
been  made  public. 

3.3.15  USEC  RODS  shall  be 
published  in  the  Federal  Register  and 
made  available  to  the  public  as  specified 
in  40  CFR  1506.6,  except  as  provided  in 
40  CFR  1507.3(c)  and  subsection  3.7. 

3.3.16  USEC  may  revise  a  ROD  at 
any  time,  so  long  as  the  revised  decision 
is  adequately  supported  by  an  existing 
EIS.  A  revis^  ROD  is  subject  to  the 
provisions  of  subsections  3.7.2  and  3.7.3 
of  this  section. 


3.4  Environmental  Assessments 

USEC  shall  prepare  and  circulate  EAs 
and  related  FONSIs  in  accordance  with 
the  requirdments  of  the  CEQ 
Regulations,  as  supplemented  by  this 
subsection  of  USEC  policy. 

3.4.1  Requirements  for 
Environmental  Assessments.  As 
required  by  40  CFR  1501.4(b),  USEC 
shall  prepare  an  EA  for  a  proposed 
USEC  action  that  is  described  in  the 
classes  of  actions  listed  in  section  4.3  of 
these  procedures,  and  for  a  proposed 
USEC  action  that  is  not  described  in  any 
of  the  classes  of  actions  listed  in  section 
4.0.  An  EA  is  not  required,  however,  if 
USEC  has  decided  to  prepare  an  EIS. 
USEC  may  prepare  an  EA  on  any  action 
at  any  time  in  order  to  assist  USEC 
planning  and  decisionmaking. 

3.4.2  Purposes.  A  USEC  EA  shall 
serve  the  purposes  identifted  in  40  CFR 
1508.9(a),  which  include  providing 
su^icient  evidence  and  analysis  for 
determining  whether  to  prepare  an  EIS 
of  to  issue  a  FONSI. 

3.4.3  Content.  A  USEC  EA  shall 
comply  with  the  requirements  of 
subsection  3.4.4  of  this  policy  and  of 
those  found  at  40  CFR  1508.9.  In 
addition  to  any  other  alternatives,  USEC 
shall  assess  the  no  action  alternative  in 
an  EA,  even  when  the  proposed  action 
is  specifically  required  by  legislation  or 
a  court  order. 

3.4.4  Format.  An  EA  is  a  concise 
analytical  document  prepared  to 
determine  the  extent  of  potential 
environmental  impacts  of  a  project  and 
decide  whether  or  not  those  impacts  are 
significant.  The  EA  will  incorporate  by 
reference  any  baseline  environmental 
documents,  limiting  descriptions  and 
evaluations  relevant  to  the 
environmental  resources  affected  by  the 
proposed  action. 

An  EA  should  consist  of  the  following 
sections; 

1.  Purpose  and  need  for  action 

2.  Description  of  the  proposed  action 
and  alternatives  (including  no-action) 

3.  Description  of  the  affected 
environment 

4.  Environmental  consequences  of  the 
proposed  action  and  alternatives 

5.  Summary 

6.  List  of  agencies  and/or  individuals 
contacted' 

7.  List  of  preparers 

8.  Appendices  as  necessary  to  support 
the  EA! 

3.4.5  Public  Participation.  Public 
scoping  is  not  required  for  EA 
preparation,  however,  depending  on  the 
scope  of  the  project  and  the  potential 
environmental  impacts  of  the  proposed 
action,  public  scoping  may  be 
warranted.  The  scoping  process 
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(Subsections  3.3.1  through  3.3.4  and  40 
CFR  150177),  ifdeemed  necessary, 
should  begin  early  in  the; EA 
preparation  process  to  provide  timely 
and  pertinent  public  input' which  would 
be  useful  if  a  decision  is  reached  to 
prepare  an  EIS. 

3.4.6  Distribution.  Copies  of  the  EA 
and  FONSI  will  be  provided  to  the  host 
state,  a^ected  American  lndian  tribes, 
and,  as  appropriate,  adjacent  states. 

3.4.7  Findings  of  No  Significant 
Impact.  USEC  slmlUprepare  a  FONSI 
only  if  the  related  EA  supports  the 
finding  that  the  proposed  action  will  not  * 
have  a  significant  effect  on  the  human 
environment.  If  a  required  USEC  EA 
does  not  support  a  FONSI,  USEC  shall 
prepare  an  EIS  and  issue  a  ROD  before 
taking  action  on  the  proposal  addressed 
by  the  EA.  except  as  permitted  under  40 
CFR  1506.1  and  subsection.  2.3  of  this 
policy. 

I  3.4.8  In  addition  to  the  requirements 

i  found  at  40  CFR  1508.13,  a  USEC 

■  FONSI  shall  include  the  following; 

!  (a)  A  summary  of  the  supporting  EA, 

including  a.brief  description  of  the 
I  proposed  action  and  alternatives 

j  considered  in  the  EA,  environmental 

I  factors  considered,  and  projected 

I  impacts; 

p  (b)  Any  commitments  to  mitigations 
I  that  are  essential  to  render  the  impacts 
I  of  the  proposed  action  not  significant. 

I  beyond  those  mitigations  that  are 

I  integral  elements  of  the  proposed 

I  action,  and  a  reference  to  the  Mitigation 

I  Action  Plan  prepared  under  subsection 
3.6  of  this  section; 

(c)  The  date  of  issuance;  and 
(d)  The  signature  of  the  USEC 
approving  official. 

3.4.9  USEC  shall  make  FONSIs 
available  to  the  public  as  provided  at 
subsection  3.4.6,  and  40  CFR 
1501.4(e)(1)  and  1506.6;  USEC  shall  also 
make  copies  available  for  inspection  in 
the  appropriate  USEC  public  reading 
room(s)  or  other  appropriate  location(s) 
for  a  reasonable  time. 

3.4.10  In  certain  circumstances, 
USEC  shall  issue  a  proposed  FONSI  for 
a  public-review  and  comment  period  of 
30  days  (except  as  provided  for  at  40 
CFR  1507.3(d)),  before  making  a  final 
determination  on  the  FONSI.  These 
circumstances  are  addressed  at  40  CFR 
1501.4(e)(2)  as  supplemented  by  section 
4.4  of  these  procedures.  USEC  may  issue 
!  a  proposed' FONSI  for  public  review  and 
'  comment  in  other  situations  as  well. 

3.4,1 1  -Upon  issuance  of  the  FONSI, 
USEC  may  proceed  with  the  proposed 
action  subject  to  any  mitigation 
commitments  expressed  in  the  FONSI. 
or  as  appropriate,^  the'  Mitigation  Action 
Plan. 


3.4.12  USEC  may  revise  a  FONSI  at 
any  time,  so  long  as  the  revision,  is 
supported  by  an  existing  EA.  A.  revised 
FONSI  is  subject  to  all  provisions  of 
subsections  3.4.7  through  "3.4. 11  of  this 
policy. 

3.5  Programmatic  NEPA  Documents 

3.5.1  When  required  to  support  a 
USEC  programmatic  decision  (40  CFR 
1508.18((b)(3)),  USEC  shall  prepare  a 
programmatic'EIS  or‘EA‘(40  CFR 
1502.4).  USEC  may  also  prepare  a 
programmatic  EIS  or  EA  at  any  time  to 
further  the  purposes  of  NEPA. 

3.5.2  A  USEC  programmatic  NEPA 
document  shall  be  prepared,  issued,  and 
circulated  in  accordance  with  the 
requirements  for  any  other  NEPA 
document,  as  established  by  the  CEQ 
Regulations  and  this  USEC  policy. 

3.5.3  USEC  shall  evaluate 
programmatic  EISs  prepared  under  this 
subsection  at  least  every  five  years. 

USEC  shall  determine  whether  to 
prepare  a  new, programmatic  EIS  or 
supplement  the  existing  EIS,  as 
appropriate. 

3.5.4  USEC  shall  evaluate 
programmatic  EAs  at  least  every  five 
years  to  determine  .whether  the  existing 
programmatic  EA  remains  adequate, 
-whether  to  prepare  a  new  programmatic 
EA,  revise  the  FONSI,  or  prepare  a 
programmatic  EIS,  as  appropriate. 

3.6  Mitigation  Action  Plans 

3.6.1  Following  completion  of  each 
EIS  and  its  associated  ROD,  USEC  shall 
prepare  a  Mitigation  Action  Plan  that 
addresses  mitigation  commitments 
expressed  in  the  ROD.  If  no  mitigation 
commitments  are  made  in  the  ROD,  a 
MAP  is  not  required.  The  Mitigation 
Action  Plan  shall  be  made  available  to 
the  public  and  shall  explain  how  the 
corresponding  mitigation  measures, 
designed  to  mitigate  adverse 
environmental  impacts  associated  with 
the  course  of  action  directed  by  the 
ROD,  will  be  planned  and  implemented. 
The  Mitigation  Action  Plan  shall  be 
prepared  before  USEC  takes  any  action 
directed  by  the  ROD  that  is  the  subject 
of  a  mitigation  commitment. 

3.6.2  For  EAs,  under  certain 
circumstances  as  specified  in  subsection 
3;4.8  of  this  policy,  USEC  shall  also 
prepare  a  Mitigation  Action  Plan  for 
commitments  tO' mitigations  that  are 
essential  to  render  the  impacts  of  the 
proposed  action  not  significant.  If  such 
commitments  are  not  necessary,  a  MAP 
■is  not  required.  -The  Mitigation  Action 
Plan  shall  addressall  commitments  to 
such  necessary  mitigations  and  explain 
how  mitigation  will  be  planned  and 
implemented.  The  Mitigation  Action 
Plan  shall  be  prepared  before  the  FONSI 


is  issued  and  shall  be  referenced 
therein. 

3.6.3  Each  Mitigation  Action  Ran 
shall  be  as  completeas  possible, 
commensurate -with  the  information 
available  regarding  the  course  of  action 
either  directed*  by  the  ROD  or  the  action 
to  be  covered  by  the  FONSI,  as 
appropriate..USEC  may  revise  the  Plan 
as  more  specific  and  detailed 
information  becomes- available. 

3.6.4  USEC  shall  make  copies  of  the 
Mitigation  Action  Plans  available  for 
inspection  at  the  appropriate  USEC 
site(s)  or  other  appropriate  location(s) 
for  a  reasonable  time.  Copies  of  the 
Mitigation  Action  Plans  shall  also  be 
available  upon  written  request  to  the 
point  of  contact  noted  in  subsection  1.6. 

3.7  'Classified,  Confidential,  and 
Otherwise  Exempt  Information 

3.7.1  USEC  shall  not  disclose 
classified,  confidential,  or  other 
information  that  USEC  otherwise  would 
not  disclose  pursuant  to  title  lX.of  the 
Energy  Policy  Act  (42  U.S.C.  2297b-13) 
(Control  of  Information)  or  other 
applicable  statutes,  except  as  provided 
by  40  CFR  1506.6(f). 

3.7.2  To  the  fullest. extent  possible, 
USEC  shall  segregate  any. information 
that  is  exempt. from  disclosure 
requirements  into  an  appendix  as 
provided  for  at  40  CFR  1507.3(c),  to 
allow  public  review  of  the  remainder  of 
a  NEPA  document. 

3.8  Coordination  With  Other 
Environmental  Review  Requirements 

3.8.1  ‘In  accordance  with  40  CFR 
1500.4{k)  and  (o),  1502.25,  and  1506.4, 
USEC  shall  integrate  the  NEPA  process 
and  coordinate'NEPA  compliance  with 
other  environmental  review 
requirements  to  the  fullest  extent 
possible. 

3.8.2  To  the  extent  possible,  USEC 
shall  determine  the  applicability  of 
other  environmental  requirements  early 
in  the  planning  process,  in  consultation 
with  Federal  agencies  when  necessary 
or  appropriate,  to  ensure  compliance 
and  to  avoid  delays,  and  shall 
incorporate  any  relevant  requirements 
as  early  in  the  NEPA  process  as 
possible. 

3.8.3  USEC  will  integrate  its  NEPA 
requirements  for  hazardous. waste 
remediation  actions  being  conducted 
under  CERGLA  into  the  Feasibility 
Study  (FS).  .When  the.FS  is  prepared  in 
accordance  with  40  CFR  300,  a  second 
NEPA  document  is  usually  not  required. 
The*  cover  and'title  page  of  the  FS  and 
ROD  will  indicate  that  tho document  is 
also  intended  to  comply  with' NEPA. 
When  an  FS  is  not  prepared  in  . 
accordance  with  40  CFR  300. 
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appropriate  NEPA  documentation  will 
be  prepared. 

3.9  Interagency  Cooperation 

For  USEC  programs  that  involve  a 
Federal  agency  or  agencies  in  related 
decisions  subject  to  NEPA,  USEC  will 
comply  with  the  requirements  of  40  CFR 
1501.5  and  1501.6.  As  part  of  this 
process,  USEC  shall  cooperate  with  the 
involved  agencies  in  developing 
environmental  information  and  in 
determining  whether  a  proposal 
requires  preparation  of  an  EIS  or  EA,  or 
can  be  categorically  excluded  from 
preparation  of  either.  Further,  where 
appropriate  and  acceptable  to  the 
involved  agencies,  USEC  shall  develop 
or  cooperate  in  the  development  of 
interagency  agreements  to  facilitate 
coordination  and  to  reduce  delay  and 
duplication. 

3.10  Variances 

3.10.1  Emergency  Actions.  USEC 
may  take  an  action  without  observing  all 
provisions  of  these  procedures  or  the 
CEQ  Regulations,  in  accordance  with  40 
CFR  1506.11,  in  emergency  situations 
that  demand  immediate  action.  USEC 
shall  consult  with  CEQ  as  soon  as 
possible  regarding  alternative 
arrangements  for  emergency  actions 
having  significant  environmental 
impacts.  USEC  shall  document, 
including  publishing  a  notice  in  the 
Federal  Register,  emergency  actions 
covered  by  this  paragraph;  ^is 
documentation  shall  identify  any 
adverse  impacts  from  the  actions  taken, 
further  mitigation  necessary,  and  any 
NEPA  documents  that  may  be  required. 

3.10.2  Reduction  of  Time  Periods. 

On  a  case-by-case  basis,  USEC  may 
reduce  time  periods  established  in  these 
procedures  that  are  not  required  by  the 
CEQ  Regulations.  If  USEC  determines 
that  such  reduction  is  necessar>',  USEC 
shall  publish  a  notice  in  the  Federal 
Register  specifying  the  revised  time 
periods  and  the  rationale  for  the 
reduction. 

4.0  Typical  Classes  of  Actions 

4. 1  Level  of  NEPA  Review 

4.1.1  This  section  identifies  USEC 
actions  that  normally: 

(a)  Do  not  require  preparation  of 
either  an  EIS  or  an  EA  (are  categorically 
excluded  from  preparation  of  either 
document)  (Subsection  4.2  of  this 
policy); 

(b)  Require  preparation  of  an  EA,  but 
not  necessarily  an  EIS  (Subsection  4.3  oi 
this  policy):  or 

(c)  Require  preparation  of  an  EIS 
(Subsection  4.3  of  this  policy). 

4.1.2  Any  completed,  valid  NEPA 
analysis  and  document,  including  those 


completed  by  the  U.S.  Department  of 
Energy  for  USEC  facilities  prior  to  July 
1, 1993  does  not  have  to  be  repeat^, 
and  no  completed  NEPA  documents 
need  to  be  redone,  except  as  provided 
in  Subsections  3.5.3  and  3.5.4  of  these 
procedures. 

4.2  Categorical  Exclusion 
Requirements 

4.2.1  Categorical  Exclusions 
encompass  classes  of  actions  which  do 
not  normally  have,  either  individually 
or  cumulatively,  a  significant  impact  on 
the  quality  of  the  human  environment 
and  require  neither  the  preparation  of 
an  EA  or  EIS.  USEC  may,  however, 
choose  to  prepare  an  EA  or  an  EIS  on 
any  action  at  any  time  to  aid  USEC 
decisionmaking.  For  a  project  to  be 
considered  and  assess^  as  a 
categorically  excluded  activity,  it  must 
satisfy  the  following  conditions: 

(a)  The  proposed  activity  would  not 
threaten  a  violation  of  applicable 
statutory,  regulatory,  or  permit 
requirements  for  environment,  safety,  or 
health. 

(b)  The  proposed  activity  would  not 
require  siting  and  construction  or  major 
expansion  of  waste  storage  (>  90  days 
storage),  di.sposal,  recovery,  or  treatment 
facilities  (including  incinerators  and 
facilities  for  treating  wastewater,  surface 
water,  and  groundwater). 

(c)  The  proposed  activity  would  not 
disturb  hazardous  substances, 
pollutants  or  contaminants  preexisting 
in  the  environment  such  that  there 
would  be  uncontroHed  or  unpermitted 
releases. 

(d)  The  proposed  activity  would  not 
adversely  affect  environmentally 
sensitive  resources  including,  but  not 
limited  to;  (i)  Property  of  historic, 
archaeological,  or  architectural 
significance  designated  by  Federal, 
state,  or  local  governments  or  property 
eligible  for  listing  on  the  National 
Register  of  Historic  Places;  (ii)  federally- 
listed  threatened  or  endangered  species 
or  their  habitat  (including  critical 
habitat),  federally-proposed  or 
candidate  species  or  their  habitat,  or 
state-listed  endangered  or  threatened 
species  or  their  habitat;  (iii)  floodplains 
and  wetlands;  (iv)  areas  having  a  special 
designation  such  as  federally-  and  state- 
designated  wilderness  areas,  national 
parks,  national  natural  landmarks,  wild 
and  scenic  rivers,  state  and  federal 
wildlife  refuges,  and  marine  sanctuaries; 
(v)  prime  agricultural  lands;  (vi)  special 
sources  of  water  (such  as  sole-source 
aquifers,  wellhead  protection  areas,  and 
other  water  sources  that  are  vital  in  a 
region)  and  (vii)  tundra,  coral  reefs,  or 
rain  forests. 


Additionally;  for  a  proposed  action  to 
be  considered  for  a  categorical 
exclusion,  the  following  statement 
should  be, applicable: 

(e)  This  project  would  pose  no 
significant  individual  or  cumulative 
effect  on  .the  human  environment.  This 
project  would  not  adversely  affect  any 
environmentally  sensitive  resources  and 
is  not  part  of  a  proposed  action  that  is 
or  may  be  the  subject  of  an 
Environmental  Assessment  or 
Environmental  Impact  Statement.  There 
are  no  extraordinary  circumstances 
related  to  the  proposal  that  may  affect 
the  significance  of  the  environmental 
effects  of  the  proposed  project. 

4.2.2  Categorical  Exclusions 
Applicable  to  General  USEC  Actions. 

The  following  types  of  actions  are 
categorical  exclusions  applicable  to 
general  USEC  actions.  This  does  not, 
however,  preclude  these  types  of  actions 
from  the  normal  environmental 
oversight  and  monitoring  that  would 
occur  as  a  routine  part  of  USEC’s 
environmental  compliance  activities. 

(a)  Routine  actions,  such  as 
rulemaking,  necessary  to  support  the 
normal  conduct  of  corporate  business 
such  as  administrative,  financial,  and 
personnel  actions. 

(b)  Sale,  purchase,  trade,  import,  or 
export  of  low  enriched  uranium  (20 
percent  or  less  assay  U-235).  This 
includes  the  shipment  of  LEU  (or 
uranium  hexafluoride)  in  DOT  approved 
canisters  and  overpacks  via  common 
carrier. 

(c)  Sale,  purchase,  trade,  import,  or 
export  of  natural  and  depleted  Uranium 
materials. 

(d)  Transfer,  lease,  disposition,  or 
acquisition  of  property,  if  the  use  is  to 
remain  unchanged  from  current  uses. 

(e)  Award  of  contracts  for  technical 
sumjort  or  personnel  services. 

(fj  Information  gathering,  including 
but  not  limited  to:  literature  surveys, 
inventories,  and  document  preparation 
(e.g.  feasibility  studies,  conceptual 
design  reports,  planning  documents) 

(g)  Tec^ical  and  planning  assistance 
to  state,  federal,  international,  and  local 
organizations. 

(h)  Employee  health  and  safety 
training  and  emergency  preparedness 
activities. 

(i)  Establishment  of  prices  for 
enriched  uranium. 

(j)  In  accordance  with  applicable  state 
and  federal  regulations,  shipment  of 
materials  necessary  to  transact  USEC 
business,  including  shipment  of  low- 
level  radioactive  wastes  or  hazardous 
wastes  to  an  approved,  permitted, 
commercial  or  DOE  facility  that 
normally  accepts  these  wastes.  USEC 
shall  comply  with  all  applicable  DOT, 
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NRC,  EPA,  state,  or  local  regulatory 
requirements. 

4.2.3  Categorical  Exclusions 
Applicable  to  Facility  Operation.  The 
following  types  of  actions  are 
categorical  exclusions  applicable  to 
facility  operations.  This  does  not, 
however,  preclude  these  types  of  actions 
from  the  normal  environmental 
oversight  and  monitoring  that  would 
occur  as  a  routine  part  of  USEC’s 
environmental  compliance  activities. 

(a)  Installation  of  fencing  within 
existing  security  areas  or  facilities. 

(b)  Routine  maintenance  activities 
and  custodial  services  for  buildings, 
structures,  infrastructures  (e.g.,  security 
fences),  and  equipment,  during  which 
operations  may  be  suspended  and 
resumed.  Custodial  services  are 
activities  to  preserve  facility 
appearance,  working  conditions,  and 
sanitation,  such  as  cleaning,  window 
washing,  lawn  mowing,  trash  collection, 
painting,  and  snow  removal.  Routine' 
maintenance  activities,  corrective  (that 
is,  repair),  preventive  and  predictive, 
are  required  to  maintain  and  preserve 
buildings,  structures,  infrastructures, 
and  equipment  in  a  condition  suitable 
for  a  facility  to  be  used  for  its  designated 
purpose.  Routine  maintenance  may 
result  in  replacement  to  the  extent  that 
the  replacement  performs  the  same  or 
similar  function  and  does  not  require 
major  facility  modifications.  Routine 
maintenance  activities  include,  but  are 
not  limited  to: 

•  Repair  of  facility  equipment,  such 
as  lathes,  mills,  pumps  and  presses. 

•  Door  and  window  repair  or 
replacement. 

•  Wall,  ceiling,  or  floor  repair. 

•  Minor  reroofing. 

•  Plumbing,  electrical  utility,  and 
telephone  service  repair. 

•  Routine  replacement  of  high- 
efficiency  particulate  air  filters,  and 
routine  air  filter  cleaning. 

•  Inspection  and/or  maintenance  of 
currently  installed  utility  poles. 

•  Repair  of  road  embankments. 

•  Repair  or  replacement  of  fire 
protection  sprinkler  systems. 

•  Road  and  parking  area  resurfacing, 
including  construction  of  temporary 
access  to  facilitate  resurfacing  as  long  as 
the  temporary  access  does  not  adversely 
affect  environmentally  sensitive  areas. 

•  Erosion  control  and  soil 
stabilization  measures  (such  as 
reseeding  and  revegetation). 

•  Surveillance  and  maintenance  of 
surplus  facilities. 

•  Repair  and  maintenance  of 
transmission  facilities,  including 
replacement  of  conductors  of  the  same 
nominal  voltage,  poles,  circuit  breakers, 
transformers,  capacitors,  crossarms. 


insulators,  and  downed  transmission 
lines,  in  accordance.  Where  appropriate, 
with  40  CFR  part  761  (Polychlorinated 
Biphenyls  Manufacturing,  Processing, 
Distribution  in  Commerce,  and  Use 
Prohibitions). 

•  Routine  testing  and  calibration  of 
facility  components,  subsystems,  or 
portable  equipment  (including  but  not 
limited  to,  control  valves,  transformers, 
capacitors). 

•  Routine  decontamination  and/or 
cleanup  of  spot  or  minor  radiological 
contamination  or  hazardous/toxic 
materials  on  the  surfaces  of  equipment, 
rooms,  hot  cells,  or  other  interior 
surfaces  of  buildings  (by  such  activities 
as  wiping  with  rags,  using  strippable 
latex,  and  minor  vacuuming)  and 
removal  of  contaminated  intact 
equipment  (labware)  and  other  materials 
(e.g.,  gloves  and  other  clothing). 

•  Repair  of  fencing. 

•  Modification  of  air  conditioning 
systems. 

(c)  Routine  training  exercises  and 
simulations  (including,  but  not  limited 
to,  firing-range  training,  emergency 
response  training,  fire  fighter  and  rescue 
training,  and  spill  cleanup  training). 

(d)  Acquisition,  installation, 
operation,  and  removal  of 
communication  systems,  data 
processing  equipment,  alarms,  and 
similar  elect,  onic  equipment. 

(e)  Routine,  onsite  USEC  storage  at  an 
existing  facility  of  activated  equipment 
and  material  (including  lead)  used  at 
that  facility,  to  allow  reuse  after  decay 
of  radioisotopes  with  short  half-lives. 

(f)  Removal  of  asbestos-containing 
materials  from  buildings  in  accordance 
with  40  CFR  part  61  (National 
Emissions  Standards  for  Hazardous  Air 
Pollutants),  subpart  M  (National 
Emission  Standards  for  Asbestos);  40 
CFR  part  763  (Asbestos),  subpart  G 
(Asbestos  Abatement  Projects);  29  CFR 
part  1910,  subpart  I  (Personal  Protective 
Equipment),  §  1910.134  (Respiratory 
Protection);  subpart  Z  (Toxic  and 
Hazardous  Substances),  §  1910.1001 
(Asbestos,  tremolite,  anthophyllite  and 
actinolite);  and  29  CFR  part  1926  (Safety 
and  Health  Regulations  for 
Construction),  subpart  D  (Occupational 
Health  and  Environmental  Controls), 

§  1926.58  (Asbestos,  tremolite, 
anthophyllite,  and  actinolite),  other 
appropriate  Occupational  Safety  and 
Health  Administration  standards  in  title 
29,  chapter  XVII  of  the  CFR.  and 
appropriate  state  and  local 
requirements,  including  certification  of 
removal  contractors  and  technicians. 

(g)  Removal  of  polychlorinated 
biphenyl  (PCB)-containing  items,  such 
as  transformers  or  capacitors,  PCB- 
containing  oils  flushed  from 


transformers,  PCB-flushing  solutions, 
and  PCB-containing  spill  materials  from 
buildings  or  other  aboveground  ' 
locations  in  accordance  with  40  CFR 
part  761  (Polychlorinated  Biphenyls 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions). 

(h)  Energy  conservation  activities  (e.g. 
replacement  of  lighting,  hot  water 
heaters,  thermostats)  that  do  not  involve 
construction  of  new  facilities. 

(i)  Installation  of,  or  improvements  to, 
equipment  for  personnel  safety  and 
health,  including,  but  not  limited  to,  eye 
washes,  safety  showers,  radiation 
monitoring  devices,  and  fumehoods  and 
associated  collection  and  exhaust 
systems,  provided  that  emissions  would 
not  increase. 

(j)  Minor  modifications  or 
improvements  to  cooling  water  systems 
within  an  existing  building  or  structure 
provided  that  such  modifications  or 
improvements  do  not  result  in  an 
exceedance  of  any  applicable  permit 
conditions  or  effluent  limitations. 

(k)  Installation  or  modification  of 
retention  tanks  or  small  (normally  under 
one  acre)  basins  and  associated  piping 
and  pumps  for  existing  operations  to 
control  runoff  or  spills  (such  as  under 
40  CFR  part  112).  Modifications 
include,  but  are  not  limited  to,  installing 
liners  or  covers. 

(l)  Modifications  to  structures, 
systems  or  operating  procedures  that  do 
not  result  in  modification  to  existing 
emissions  or  discharge  permits. 

(m)  Siting,  construction,  operation, 
and  maintenance  of  above  ground 
storage  tanks  within  the  secined  site 
boundary. 

(n)  Siting,  construction,  or  operation 
of  support  buildings  and  support 
structures  and/or  modifications  of 
existing  buildings,  structures,  or 
roadways,  within  the  secured  site 
boundary.  Support  buildings  and 
structures  (and/or  modifications) 
include,  but  are  not  limited  to,  those  for 
office  purposes;  parking;  cafeteria 
services;  education  and  training;  visitor 
reception;  computer  and  data  processing 
services;  employee  health  services  or 
recreation  activities;  routine 
maintenance  activities;  storage  of 
supplies  and  equipment  for 
administrative  services  and  routine 
maintenance  activities;  security 
(including  security  posts);  fire 
protection;  and  similar  support 
purposes. 

(o)  Siting,  construction,  and  operation 
of  small-scale  support  buildings  and 
structures  within  the  reservation 
boundary  but  outside  the  seemed  area, 
where  utilities  are  accessible. 
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(p)  Expansiixi  of  existing  uranium 
hexafluoride  cylinder  storage  yards 
within  existing  facility  boundaries. 

(q)  Activities  involving  wetlands  that 
meet  the  requirements  of  the  U.S.  Army 
Corps  of  Engineers  NationMnde  Permit 
Program  (33  CFR  325  to  330). 

(r)  Installation,  operation,  or 
abandonment  of  pr^uction  water  wells 
for  operational  use. 

4.2.4  Categorical  Exclusions 
Applicable  to  Site  Characterization, 
Monitoring,  and  General  Research.  The 
following  types  of  actions  are 
categorical  exclusions  applicable  to  site 
characterization,  monitoring  and  general 
research.  This  does  not,  however, 
preclude  these  types  of  actions  from  the 
normal  environmental  oversight  and 
surveillance  that  would  occur  as  a 
routine  part  of  USEC’s  environmental 
compliance  program. 

(a)  Site  characterization  and 
environmental  monitoring,  incltiding 
siting,  construction,  operation,  or 
dismantlement  or  closing 
(abandonment)  of  characterization  and 
monitoring  devices  and  siting, 
construction,  or  operation  of  a  small- 
scale  laboratory  building  or  renovation 
of  a  room  in  an  existing  building  for 
sample  analysis.  Activities  covered 
include,  but  are  not  limited  to,  site 
characterization  and  environmental 
monitoring  under  CERCLA  and  RC31A. 
Speciflc  activities  include,  but  are  not 
limited  to: 

•  Geological,  geophysical  (such  as 
gravity,  magnetic,  electrical,  seismic, 
and  radar),  geodremical,  and 
engineering  surveys  and  mapping, 
including  the  establishment  of  survey 
marks. 

•  Installation  and  operation  of 
ambient  air  monitoring  equipment. 

•  Sampling  and  characterization  of 
water,  soil,  ro^,  or  contaminants. 

•  Sampling  and  characterization  of 
water  effluents,  air  emissions,  or  solid 
waste  streams. 

•  Sampling  of  non-endangered 
(Federal  and/or  state  listed)  flora  or 
fauna. 

•  Aerial  surveys. 

(b)  Drop,  puncture,  water  immersion, 
thermal,  and  fire  tests  of  transport 
packaging  for  radioactive  and  hazardous 
materials  to  certify  that  the  designs  meet 
the  requirements  of  49  CFR  173.411  and 
173.412  and  requirements  of  severe 
accident  conditions  as  specified  in  10 
CFR  71.73. 

(c)  Indoor  bench-scale  research 
projects  and  conventional  laboratory 
operations  (for  example,  preparation  of 
chemical  standards  and  sample 
analysis)  vvithin  existing  laboratory  or 
production  facilities. 


(d)  Outdoor  ecological  and  other 
environmental  research,  inventory,  and 
information  collection  activities  that  do 
not  involve  sampling  techniques  that 
would  result  in  permanent  change  to  the 
ecosystem,  or  that  would  adversely 
impact  listed  threatened  or  endangered 
species  or  critical  habitat. 

(e)  Pilot-scale,  short  duration  (less 
than  two-year)  research  projects  within 
existing  laboratory  or  production 
facilities. 

(f)  Installation  and  operation  of  field 
instruments,  such  as  stream-gauging 
stations  or  flow-measuring  devices, 
telemetry  systems,  geochemical 
monitoring  tools,  and  geophysical 
exploration  tools. 

(g)  Drilling  of  wells  for  sampling  or 
monitoring  of  groundwater  or  the 
vadose  (unsaturated)  zone,  well  logging, 
and  installation  of  water-level  recording 
devices  in  wells  and  the  abandonment 
of  monitoring  wells. 

(h)  Aquifer  response  testing. 

(i)  Installation  and  operation  of 
meteorological  towers  and  associated 
activities,  including  assessment  of 
potential  wind  enerw  resources. 

(j)  Archeological,  nistoric,  and 
cultural  resource  identification  in 
compliance  with  36  CFR  part  800  and 
43  CFR  part  7. 

4.2.5  Categorical  Exclusions 
Applicable  to  Removal  and  Cleanup 
Activities.  The  following  types  of 
actions  are  categorical  exclusions  for 
removal  and  cleanup  activities 
conducted  in  accordance  with  RCRA  or 
CERCLA. 

(a)  Removal  actions  under  CERCLA 
(including  those  taken  as  final  response 
actions  and  those  taken  before  remedial 
action)  and  removal-type  actions  similar 
in  scope  under  RCRA  and  other 
authorities  (including  those  taken  as 
partial  closure  actions  and  those  taken 
before  corrective  action),  including 
treatment  (e.g.,  incineration),  recovery, 
storage,  or  disposal  of  wastes  at  existing 
facilities  currently  handling  the  type  of 
waste  involved  in  the  removal  action. 
These  actions  will  meet  the  CERCLA 
regulatory  cost  and  time  limits  or  satisfy 
either  of  the  two  regulatory  exemptions 
from  those  cost  and  time  limits 
(National  Contingency  Plan,  40  CFR  part 
300).  These  actions  include,  but  are  not 
limited  to: 

•  Excavation  or  consolidation  of 
contaminated  soils  or  materials  from 
drainage  channels,  retention  basins, 
ponds,  and  spill  areas  that  are  not 
receiving  contaminated  surface  water  or 
wastewater,  if  surface  water  or 
groundwater  would  not  collect  and  if 
such  actions  would  reduce  the  spread 
of,  or  direct  contact  with,  the 
contamination. 


•  Removal  of  bulk  containers  (for 
example,  drums,  barrels)  that  contain  or 
may  contain  hazardous  substances, 
pollutants,, contaminants,  CERCLA- 
excluded  petroleum  or  natural  gas 
products,  or  hazardous  wastes 
(designated  in  40  CFR  part  261),  if  such 
actions  would  reduce  the  likelihood  of 
spillage,  leakage,  fire,  explosion,  or 
exposure  to  humans,  animals,  or  the 
food  chain. 

•  Removal  of  an  underground  storage 
tank  including  its  associated  piping  and 
underlying  containment  systems  in 
compliance  with  RCRA,  subtitle  I;  40 
CFR  part  265,  subpart );  and  40  Ck’K  part 
280,  subparts  F  and  G  if  such  action 
would  reduce  the  likelihood  of  spillage, 
leakage,  or  the  spread  of,  or  direct 
contact  with,  contamination. 

•  Repair  or  replacement  of  leaking 
containers. 

•  Capping  or  other  containment  of 
contaminated  soils  or  sludges  if  the 
coping  or  containment  would  not 
affe^  future  ^undwater  remediation 
and  if  needed  to  reduce  migration  of 
hazardous  substances,  pollutants, 
contaminants,  or  CERClA-excluded 
petroleum  and  natural  gas  products  into 
soil,  jmundwater.  surface  water,  or  air. 

•  Drainage  or  closing  of  man-made 
surface  impoundments  if  needed  to 
maintain  the  integrity  of  the  structures. 

•  Confinement  or  perimeter 
protection  using  dikes,  trenches, 
ditches,  or  diversions  if  needed  to 
reduce  the  spread  of,  or  direct  contact 
with,  the  contamination. 

•  Stabilization,  but  not  expansion,  of 
berms,  dikes,  impoundments,  or  caps  if 
needed  to  maintain  integrity  of  the 
structures. 

•  Drainage  controls  (for  example,  run¬ 
off  or  run-on  diversion)  if  needed  to 
reduce  offsite  migration  of  hazardous 
substances,  pollutants,  contaminants,  or 
CERCLA-excluded  p>etroleum  or  natural 
gas  products  or  to  prevent  precipitation 
or  run-off  from  other  sources  from 
entering  the  release  area  from  other 
areas. 

•  Segregation  of  wastes  that  react 
with  one  another  to  result  in  adverse 
environmental  impacts. 

•  Use  of  chemicals  and  other 
materials  to  neutralize  the  pH  of  wastes. 

•  Use  of  chemicals  and  other 
materials  to  retard  the  spread  of  the 
release  or  to  mitigate  its  effects  if  the  use 
of  such  chemicals  would  reduce  the 
spread  oCbr  direct  contact  with,  the 
contamination. 

•  Installation  and  operation  of  gas 
ventilation  systems  in  soil  to  remove 
methane  or  petroleum  vapors  without 
any  toxic  or  radioactive  co¬ 
contaminants  if  appropriate  filtration  or 
gas  treatment  is  in  place. 
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•  Installation  of  fences,  warning 
signs,  or  other  security  or  site  control 
precautions  if  humans  or  animals  have 
access  to  the  release. 

•  Provision  of  an  alternative  water 
supply  that  would  not  create  new  water 
sources  if  necessary  immediately  to 
reduce  exposure  to  contaminated 
household  or  industrial  use  water  and 
continuing  until  such  time  as  local 
authorities  can  satisfy  the  need  for  a 
permanent  remedy. 

(b)  The  siting,  construction,  or 
operation  of  temporary  (generally  less 
than  2  years)  pilot-scale  waste  collection 
and  treatment  facilities,  and  pilot-scale 
(generally  less  than  one  acre)  waste 
stabilization  and  containment  facilities 
(including  siting,  construction,  and 
operation  of  a  small-scale  laboratory 
building  or  renovation  of  a  room  in  an 
existing  building  for  sample  analysis)  if 
the  action  would  not  unduly  limit  the 
choice  of  reasonable  remedial 
alternatives  (by  permanently  altering 
substantial  site  area  or  by  committing 
large  amounts  of  funds  relative  to  the 
scope  of  the  remedial  alternatives). 

(c)  Improvements  to  environmental 
monitoring  and  control  systems  of  an 
existing  building  or  structure  (for 
example,  changes  to  scrubbers  in  air 
quality  control  systems  or  ion-exchange 
devices  and  other  nitration  processes  in 
water  treatment  systems)  if  during 
subsequent  operations  (1)  any  sul^tance 
collected  by  the  environmental  control 
systems  would  be  recycled,  released,  or 
disposed  of  within  existing  permitted 
facilities  and  (2)  there  are  applicable 
statutory  or  regulatory  requirements  or 
permit  conditions  for  disposal,  release, 
or  recycling  of  any  hazardous  substance 
or  CERCLA-excluded  petroleum  natural 
gas  products  that  are  collected  or 
released  in  increased  quantity  or  that 
were  not  previously  collected  or 
released. 

(d)  Siting,  construction  (or 
modification  or  expansion),  operation, 
or  decommissioning  of  an  onsite  facility 
for  storing  packaged  hazardous  waste 
(as  designated  in  40  CFR  part  261)  for 
90  days  or  less  or  as  provided  in  40  CFR 
part  262.34  (d),  (e),  or  (f)  (e.g., 
accumulation  or  satellite  areas). 

(e)  Modifications  within  an  existing 
structure,  including  increases  in 
capacity,  used  for  storing,  packaging,  or 
repacking  waste  other  than  high-level 
radioactive  waste  or  spent  nuclear  fuel, 
to  handle  the  same  class  of  waste  as 
currently  handled  at  that  structure 
according  to  applicable  regulatory 
requirements. 

(f)  Minor  operational  changes  at  an 
existing  facility  to  minimize  waste 
generation  and  for  reuse  of  materials. 
These  changes  include,  but  are  not 


limited  to,  adding  filtration  and  recycle 
piping  to  allow  reuse  of  machining  oil, 
setting  up  a  sorting  area  to  improve 
process  efficiency,  and  segregating  two 
waste  streams  previously  mingled  and 
assigning  new  identification  codes  to 
the  two  resulting  wastes. 

4.3  Environmental  Assessments 
(Actions  Normally  Requiring  an  EA) 

4.3.1  When  a  proposed  action  does 
not  meet  the  requirements  of  a 
categorical  exclusion,  or  is  listed  as 
requiring  an  EA  in  this  section,  then  an 
EA  will  be  prepared  to  assess  the 
potential  environmental  impacts  of  the 
proposed  action  except  as  provided  in 
subsection  4.4  of  these  requirements.  An 
EA  may  also  be  prepared  on  any  action 
at  any  time  to  aid  USEC  decisionmaking 
(Subsection  3.4  of  these  procedures). 

The  analysis  presented  in  the  EA  would 
assess  whether  an  EIS  is  necessary  or  a 
FONSI  should  be  prepared. 

4.3.2  Actions  Normally  Requiring  an 
Environmental  Assessment 

(a)  Siting,  construction,  and  operation 
of  additional  or  new  waste  treatment 
facilities  (e.g.,  new  sewage  treatment 
facilities). 

(b)  Siting,  construction,  operation  or 
decommissioning  of  additional  or  new 
hazardous  or  mixed  waste  storage 
facilities  outside  the  secured  boundary 
or  for  handling  new  waste  streams  (i.e., 
requires  modification  to  the  RCRA 
permit,  RCRA/TSCA  characterization,  or 
is  a  new  radiological  waste  stream). 

(c)  Construction,  operation  and 
closure  of  non-hazardous  waste  disposal 
facilities  (landfills). 

(d)  Wetlands  mitigation,  creation,  and 
restoration. 

(e)  Major  construction  projects 
outside  the  secured  boundary. 

(f)  Decontamination  and 
decommissioning  projects  within 
buildings. 

(g)  Major  new  programmatic 
procurement  or  initiative  with  a 
potential  for  significant  environmental 
impact. 

4.4  Environmental  Impact  Statements 
(Actions  Normally  Requiring  an  EIS) 

4.4.1  EIS  preparation  will  conform 
to  the  requirements  of  40  CFR  1502, 
1503  and  other  relevant  sections  of  the 
Council  on  Environmental  Quality 
Regulations.  USEC  may  prepare  an  EIS 
on  any  action  at  any  time  to  aid  USEC 
decisionmaking  (Subsection  3.3  of  these 
procedures). 

4.4.2  Actions  Normally  Requiring  an 
Environmental  Impact  Statement 

(a)  Decontamination  and 
decommissioning  of  an  existing 


uranium  enrichment  plant  or 
enrichment  process  building.  '  j 

(b)  Siting,  construction,  operation  or 
decommissioning  of  a  new  uranium 
enrichment  plant. 

(c)  Siting,  construction,  operation  and 
decommissioning  of  a  major  production 
plant  (e.g.,  uranium  hexafiuoride 
conversion). 

Appendix  A — ^Environmental  Effects  Of 
USEC  Actions  Abroad;  Effects  on  the  Global 
Commons 

A-1  General 
A-l.t  Background 

Executive  Order  12114,  “Environmental 
Effects  Abroad  of  Major  Federal  Actions,”  of 
January  8, 1979  (3  CFR  1979  Comp.,  p.  356; 

44  FR  1957,  Jan.  4, 1979)  represents  the 
United  States  Government’s  exclusive  and 
complete  determination  of  the  procedural 
and  other  actions  to  be  taken  by  Federal 
agencies  to  further  the  purpose  of  the 
National  Environmental  Policy  Act  with 
respect  to  the  environment  outside  the 
United  States,  its  territories  and  possessions. 
The  Executive  Order  requires  that  all  Federal 
agencies  .Jaking  actions  subject  to 
environmental  review  under  the  Order  adopt 
their  own  implementing  procedures.  It  is 
USEC  policy  to  comply  with  the  letter  and 
spirit  of  the  Executive  Order.  In  endeavoring 
to  so  comply,  USEC  has  established  in  this 
Appendix  guidelines  and  procedures 
applicable  to  USEC  actions  which  are  of  the 
nature  of  those  addressed  by  the  Executive 
Order. 

A-1 .2  Purpose  and  Scope 
These  guidelines  and  procedures  are 
intended  for  use  by  all  persons  acting  on 
behalf  of  USEC  in  endeavoring  to  ensure 
compliance  with  Executive  Order  12114.  The 
guidelines  and  procedures  are  not  intended 
to  create  or  enlarge  any  procedural  or 
substantive  rights  or  cause  of  action  against 
USEC. 

A-1. 3  Applicability 

These  guidelines  apply  to  all 
organizational  elements  of  USEC. 

A-2  Actions  for  Which  Environmental 
Review  Is  Required 

A-2. 1  Categories  of  Actions  and  Mandatory 
Environmental  Review  Requirements 

In  the  decisionmaking  process  for  actions 
that  would  fall  into  the  following  categories 
if  undertaken  by  DOE,  for  example,  or 
another  federal  agency,  USEC  will  prepare 
and  take  into  consideration  the  documents  or 
studies  specified  below: 

A-2. 1.1  Major  Federal  actions 
significantly  affecting  the  environment  of  the 
global  conunons  outside  the  jurisdiction  of 
any  nation  (e.g.,  the  oceans  or  Antarctica). 

Actions  in  this  category  require  the 
preparation  of  an  environmental  impact 
statement  including,  as  appropriate,  generic, 
program  and  specific  statements. 

A-2.1.2  Major  Federal  actions 
significantly  affecting  the  environment  of  a 
foreign  nation  not  participating  with  the 
United  States  and  not  otherwise  involved  in 
this  action. 
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Actions  in  this  category  require  the 
preparation  of  either 

(a)  A  biisteral  or  multilateral 
environmental  study  relevant  or  related  to 
the  proposed  action.  The  study  is  to  be 
conducted  by  tbe  United  States  and  one  or 
more  foreign  nations,  or  by  an  international 
body  or  organization  in  which  the  United 
States  is  a  member  or  participant;  or 

(b)  A  concise  analysis  of  the  environmental 
issues  involved  including  environr.iental 
assessments,  summary  environmental 
analyses,  or  other  appropriate  documents, 

A-2.1.3  Major  Federal  actions 
significantly  affecting  the  environir>ent  of  a 
foreign  nation  which  provide  to  that  nation: 

•  A  product  or  physical  project  producing 
a  principal  product  or  an  emission  or 
effluent,  which  is  prohibited  or  strictly 
regulated  by  Federal  law  in  the  United  States 
because  its  toxic  effects  on  the  environment 
create  a  serious  public  health  risk  (see  Annex 
1);  or 

•  A  physical  project  which  in  the  United 
States  is  prohibited  or  strictly  regulated  by 
Federal  law  to  protect  the  environment 
against  radioactive  substances. 

For  actions  in  this  category,  USEt'  will 
either 

(a)  Prepare  a  document  as  specified  in 
section  A-2.1.2(a):  or 

(b)  Prepare  a  document  as  specified  in 
section  A-2.1.2(b). 

A-2.1 .4  Major  Federal  actions  outside  the 
United  States,  its  territories  and  possessions 
which  significantly  affect  natural  or 
ecological  resources  of  global  importance 
designated  for  protection  by  the  President 
pursuantio  section  2-3(d)  of  Executive  Order 
12114  or,  in  the  case  of  such  a  resource 
protected  by  interdational  agreement  binding 
on  the  United  States,  by  the  Secretary  of 
State. 

For  actions  in  this  category,  USEC  will 
either. 

(a)  Prepare  a  document  as  specified  in 
section  A-2.1. 1;  or 

(b)  Prepare  a  document  as  specified  in 
section  A-2.1. 2(a);  or 

(c)  Prepare  a  doaiment  as  specified  in 
section  A-2, 1.2(b). 

A-3  Actions  Exempted  From  Mandatory 
Environmeniai  Review 

A-3. 1  Actions  Exempted  by  Executive 
Order  12114 

A-3. 1.1  The  following  actions  are  exempt 
from  these  guidelines  and  procedures: 

(a)  Actions  not  having  a  significant  effect 
on  the  environment  outside  the  United 
States,  as  determined  by  USEC  (Actions 
having  a  potential  significant  impact  on  the 
United  States,  its  territories  or  possessions 
are  subject  to  the  provisions  of  the  Council 
on  Environmental  Quality’s  National 
Envirofunental  Policy  Act  regulations  (40 
CFR  part  1500,  November  29, 1978)  and  the 
USEC  NEPA  Policies  and  Procedures). 

(b)  Actions  taken  by  the  President. 

(c)  Actions  taken  by  or  pursuant  to  the 
direction  of  the  President  or  a  Cabinet  officer 
when  the  national  security  or  interest  is 
involved  or  when  the  action  occurs  in  the 
course  of  an  armed  conflict. 

(d)  Intelligence  activities  and  arms 
transfers.  . 


(e)  Actions  taken  with  respect  to  “physical 
projects’*  and  any  other  export  in  connection 
with  such  projects,  pursuant  to  the  definition 
of  "physical  projects”  contained  in  "Unified 
Procedures  Applicable  to  Major  Federal 
Actions  Relating  to  Nuclear  Activities 
Subject  to  Executive  Order  12114,” 
established  by  the  Department  of  State,  44  FR 
65560  (November  13, 1979),  For  purposes  of 
Executive  Order  12114,  environmental 
review  of  these  actions  is  governed  by  the 
Unified  Procedures,  and  all  exclusions 
contained  therein. 

(f)  Votes  and  other  actions  in  international 
conferences  and  oiganizations. 

(g)  Disaster  and  emeigency  relief  action. 

A-3. 2  Actions  Exempted  by  USEC 
A-3.2.1  USEC  has  determined  that  the 
general  classes  of  actions  which  are  listed  in 
Annex  2  generally  do  not  have  significant 
environmental  impacts  requiring  review 
under  these  guidelines.  They  are  hereby 
excluded  from  mandatory  environmental 
review  under  these  guidelines  and 
procedures  unless  USEC  determines  that  a 
particular  action  within  such  classes  will 
have  a  significant  environmental  effect 
requiring  such  review.  USEC  may  amend  or 
expand  Annex  2,  as  appropriate. 

A-3.2.2  USEC  may  exempt,  on  a  case-by¬ 
case  basis,  any  action  from  these  guidelines 
and  procedures  when  such  exemption  is 
determined  by  USEC  to  be  necessary  to  meet: 

(a)  Emergency  circumstances; 

(b)  Situations  involving  exceptional  foreign 
policy  or  national  security  sensitivities; 

(c)  Other  such  special  circumstances. 
A-3.2.3  In  utilizing  an  exemption 

pursuant  to  section  A-3.2.2  above,  the  USEC 
will  consult  with  the  Department  of  State  and 
the  Council  on  Environmental  Quality  as 
soon  as  is  feasible. 

A-3.3  Required  Documentation  for 
Exempted  Actions  ■* 

For  actions  in  connection  with  which 
USEC  utilizes  any  exclusion  or  exemption 
pursuant  to  section  A-3.1  or  A-3.2  of  these 
guidelines  and  procedures,  the  Department 
will  prepare  a  brief  record  which  describes 
the  basis  for  its  determination  to  utilize  such 
exclusion  or  exemption. 

A-4  Other  Provisions 
A-4. 1  Public  Involvement 

USEC  will  provide  for  public  involvement 
in  tbe  environmental  review  process 
conducted  pursuant  to  these  guidelines  and 
procedures  to  the  following  extent. 

A-4. 1.1  Environmental  impact  statements 
prepared  pursuant  to  sections  A-2.1. 1  or  A- 
2.1.4(a)  of  these  guidelines  and  procedures 
shall  be  subject  to  the  provisions  of: 

(a)  USEC  procedures  regarding  publication 
of  a  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  and  public 
involvement  in  the  environmental  impact 
statement  scoping  process; 

(b)  40  GFR  1502.9  regarding  preparation  of 
a  draft  and  final  environmental  impact 
statement; 

(c)  40  CFR  1503  regarding  comment 
procedures  for  a  draft  environmental  impact 
statement. 

A-4.1.2  Documents  or  studies  prepared 
pursuant  to  sections  A-2.1.2,  A-2.1.3,  or  A- 


2.1.4(b)  and  A-1.3  of  these  guidelines  and 
pnKedures  are  not  subject  to  the  public 
involvement  procedures  in  A-4. 1.1  (a) 
through  A-4. 1.1(c)  above.  USEC  may,  at  its 
discretion,  elect  to  utilize  any  or  all  of  these 
procedures  for  any  such  document  or  study. 

A-4.2  Timing 

A-4. 2  1  USEC  will  commence 
preparation  of  environmental  documents 
required  by  these  guidelines  as  close  as 
practicable  to  the  time  USEC  is  developing  or 
is  presented  with  a  proposal,  and  complete 
such  documents  early  enough  so  that  Uiey 
can  serve  practically  as  an  important 
contribution  to  the  decisionmaking  process. 

A-4.2.2  Until  an  environmental 
document  required  by  these  guidelines  has 
been  completed  and  considered.  USEC  will 
take  no  action  concerning  the  proposal  which 
would  have  an  adverse  environmental  impact 
or  limit  or  prejudice  tbe  choice  of  reasonable 
alternatives. 

A-4. 2.3  For  actions  which  have 
significant  impacts  both  on  the  environment 
of  the  United  States,  its  territories  or 
possessions  and  on  the  environment  of 
foreign  nations  or  the  global  commons, 
documents  prepared  pursuant  to  sections  A- 
2.1.1,  A-2.1.2,  or  A-2.1.3  of  these  guidelines 
analyzing  the  impacts  outside  the  U.S.  will, 
to  the  extent  practicable,  be  prepared  and 
reviewed  in  conjunction  with  the  analyses  of 
the  domestic  impacts  of  the  proposed  action. 

A-4.3  Contents 

A-4.3.1  Environmental  impact  statements 
prepared  pursuant  to  section  A-2. 1.1  or  A- 
2.1.4(a)  of  these  guidelines  will  follow  the 
recorrunended  format  of  40  CFR  1502.10  and 
contain  the  types  of  information  specified  in 
40  CFR  1502.11-1502.18. 

A-4.3.2  Bilateral  or  multilateral 
environmental  studies  prepared  pursuant  to 
sections  A-2.1.2(a),  A-2.1.3(a),  or  A-2.1.4(a) 
will  contain  a  currently  valid  analysis  of  all 
significant  environmental  impacts  of  the 
proposed  action. 

A-4.3.3  Environmental  analy’ses  prepared 
pursuant  to  section  A-2.1.2(a),  A-2.1.3(b),  or 
A-2. 1.4(c)  will  include  brief  discussions  of: 

(a)  The  proposed  actiufl  and  the  need 
therefore; 

(b)  The  reasonable  alternatives  to  the 
proposed  action  which  could  be 
implemented  directly  or  indirectly  by  tbe 
United  States;  and 

(c)  All  significant  environmental  impacts 
associated  with  the  proposed  action  and  the 
reasonable  alternatives. 

A-4. 4  Notice  of  Availability 

A-4.4.1  USEC  will,  as  soon  as  feasible, 
inform  Federal  agencies  with  relevant 
interest  and  expertise  of  the  availability  of 
any  documents  prepared  pursuant  to  these 
guidelines. 

A-4-.4.2  USEC  will  determine,  after 
consultation  with  the  Department  of  State, 
the  appropriate  time  and  manner  for 
informing  an  affected  nation  of  the 
availability  of  any  relevant  documents 
prepared  pursuant  to  these  guidelines. 

A-4, 4.3  As  soon  as  practicable  after 
notification  to  an  affected  nation  in 
accordance  with  section  4.3.2  of  thesi; 
guidelines.  USEC  will  provide  notice  to  the 
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public  of  the  availability  of  the 
environmental  review  documents  specified 
in  sections  A-2.1.1,  A-2.1.2,  A-2.1.3,  and  A- 
2.1.4  of  this  appendix. 

A-4.5  Modifications  to  Contents,  Timing 
and  Availability 

USEC  will  make  appropriate  modificatioiM 
to  the  contents,  timing,  and  availability  of 
documents,  where  necessary,  to; 

A-4.5.1  Enable  U.SEC  to  decide  and  act 
promptly  as  and  when  required; 

A-4.5.2  Avoid  adverse  impacts  on  foreign 
relations  or  infringement  in  feet  or 
appearance  of  otlrar  nations’  sovereign 
responsibilities;  or 

A-4.5.3  Ensure  appropriate  reflection  of: 

(a)  Diplomatic  factors; 

(b)  international  omunacial.  competitive, 
and  export  promotion  fectors; 

(c)  Needs  for  governmental  or  a^mmercial 
confidentiality; 

(d)  National  security  considoabans; 

(e)  DifTicolties  of  obtaining  infbnnation 
and  agency  ability  to  analyze  meaninghilly 
enviroiuiMDtal  effects  of  a  proposed  action; 
and 

(0  The  degree  to  which  USEC  is  involved 
in  or  able  to  affect  a  decision  to  be  made. 

A-4w5.4  ModiftcatiofM  to  the  contents  of 
documents  might  inchide,  for  example,  the 
use  of  generic,  typical,  or  hypothetical 
environmental  impact  analyses  where  critical 
site  specific  data  cannot  be  obtained  from  an 
affected  foreign  nation.  Regarding 
modifications  to  the  availability  of  a 
document,  where  an  affected  nation  notifies 
USEC  of  its  desire  not  to  notify  the  puhhc  of 
the  availability  of  a  document  prepared 
pursuant  to  sections  A-2.1.2,  A-2.1.3,  A- 
2.1.4(b),  or  A-2.1.4tc)  of  these  guidelines, 
USEC  may  waive  the  requirements  of  section 
A-4.4.3  above  regarding  notices  of 
availability. 

A-4.6  Coordination  With  the  Department  of 
State 

USEC  will  coordinate  all  communications 
with  foreign  governments  concerning 
environmental  agreements  and  odicr 
arrangements  implementing  these  guidelines 
with  the  Department  of  State. 

A-4. 7  Duplication  of  Besources 

A-4.7.1  USEC  will  not  have  to  prepare 
any  document  or  stndy  required  by  section 
A-5.2.1  of  these  guidelines  if  it  determines 
that  a  document  or  study  already  exists  that 
is  adequate  in  scope  and  content  to  meet  the 
requirements  of  these  gurdeTines. 

A— 4.7.2  USEC  may  adopt  all  or  part  of 
existing  environmental  analyses,  including 
those  prepared  by  foreign  countries  or 
intemationa)  organizations,  when  USEC 
determines  that  these  analyses  are  adequate 
in  scope  and  content  to  fulfil)  the 
requirements  of  these  gnideli.res. 

A-4.7.3  USEC  will,  in  the  early  stages  of 
i  preparing  any  document  or  study  described 
f  in  section  2.1  ab«>ve,  request  the  c<x>peration 
t  of  any  Federal  agency  which  the  Corporation 
I  determines  to  possess  a  statutory  minion  or 
expt;rtise  relevant  to  the  proposed  action. 


A-4.7.4  Where  an  action  involves  Federal 
agencies  as  well  as  USEC,  a  lead 
organization,  as  determined  by  tho.se 
involved,  will  have  responsibility  for 
implementing  the  provisions  of  Executive 
Order  12114  using  Hsown  procedures 
implementing  the  Executive  Order. 

A-4.7.5  If  an  action  that  would  constitute 
a  major  Federal  actioa,  if  undertaken  by  DOE, 
for  example,  or  another  federal  agency, 
having  significant  effects  on  the  enviroaraent 
of  the  United  States  or  the  global  commons 
requires  preparation  of  an  environmental 
impact  statement  by  USEC  and  if  the  action 
is  included  in  section  A-2.1.2  or  A-2.1.3 
above  as  an  action  having  significant  effects 
upon  the  environment  of  a  foreign  nation,  the 
environmental  impact  statement  does  not 
have  to  contain  a  review  of  these  foreign 
impacts.  The  appropriate  type  of 
environmental  review,  as  described  in 
section  A-2.1.2  or  A-2.1.3  above,  may  be 
issued  as  a  separate  document 

A-4.8  Miscellaneous  Provisions 
The  provisions  of  sections  A-3.1  and  A- 
3.2  regarding  exclusions  or  exemptions  frmn 
these  procedures  do  not  apply  to  actions  that 
would  constitute  major  Federal  actions,  if 
undertakeo  by  DOE,  for  exanple,  m  another 
federal  agency,  significantly  affecting  the 
environment  of  the  global  commons  unless 
permitted  by  law. 

A-4.9  Definitions 

A— 4.9.1  Environment  means  the  natusa! 
and  physical  environment  and  it  excludes 
social,  economic,  and  other  environments. 
Social  and  economic  effects  do  not  give  rise 
to  any  requirements  under  these  guhieKues. 

A— 4.9.2  Federal  Action  means  any  action 
that  is  potentially  subject  to  United  Slates 
Government  control  and  responsibility.  It 
inctudes  actions  that  are  implemented, 
funded  or  approved  directly  or  indirectly  by 
the  United  ^etes  Government.  It  does  not 
include  actions  m  which  the  Uoited  States 
participates  in  an  advisory,  infiorsMtkm 
gathering,  representational  or  diplomatic 
capacity  but  does  not  implement,  fund  or 
approve  the  action  or  cause  the  action  to  be 
implemented.  An  action  significantly  affects 
the  environment  if  it  doe.s  significant  harm  to 
the  environment  even  though  on  balance 
USEC  believes  the  action  to  be  beneficial  to 
the  environment. 

A— 4.9.3  Foreign  Nation  means  any 
territory  under  the  jurisdiction  of  one  or 
more  foreign  governments,  including  the 
territcKial  seas  thereof  For  die  purpose 
these  procedures,  actions  having  significant 
environmentd  effects  on  the  resources  of  a 
foreign  nation's  continental  shelf  or,  to  the 
extent  its  claim  of  jurisdictiem  is  recxignized 
by  the  United  States,  its  fisheries  zone,  shall 
be  considered  to  be  actions  having  significant 
environmental  effects  on  that  foreign  nation. 

A-4.9.4  United  States  means  the  Slates, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Marianas, 
the  Trust  Territory  of  the  Pacific  hlaads, 
American  Samoa,  the  Unitad  Stales  ViEgin 


Islaads,  Guam  and  the  other  territories  and 
possessions  of  the  United  States,  including 
the  territorial  seas  thereof.  For  the  purpose  of 
these  procedures,  actions  having  significant 
environmental  effects  on  the  resources  of  the 
continental  shelf  of  the  United  States,  or  on 
resources  of  United  States  Fisheries 
Conservation  Zones  subject  to  the 
jurisdiction  of  the  United  States,  shall  be 
considered  to  be  actions  having  significant 
environmental  effects  in  the  United  States. 

A— 4.9.5  Glohal  Commons  is  equivalent  to 
areas  outside  the  jurisdiction  of  any  nation 
and  means  all  areas  not  described  in 
subsection  A-4.9.3  and  not  described  in 
Subsection  A-4.9.4  above. 

A-4.10  Compliance 
These  guidelines  are  intended  for  use  by 
all  persons  acting  on  behalf  of  USEC  in 
carrpng  out  the  provisions  of  Exeentive 
Order  12114.  Any  deviations  from  the 
guidelines  must  be  soundly  based  and  must 
have  the  advance  approval  of  the  Chief 
Executive  Officer,  U.S.  Enrichment 
Corporation. 

Annex  1 — ^Ulustratfve  List  for  Defennining 
Compliance  With  Section  A-2.1.3 

1.  The  following  is  an  illustrative  list  of  the 
products,  emissioas  and  effluents  addressed 
by  section  A-2.1.3  of  these  guidelktes: 
a.cbestos,  acrylonitrile,  pesticides,  meicury, 
arsenic,  fiolychlariiiated  biphenyls,  vinyl 
chloride,  isucyanetos,  benzinw,  berylHuns, 
and  cadmium. 

2.  The  following  is  an  ilhistnitive  fist  of  the 
products,  emissions,  and  effluents  not 
encompassed  by  section  A-2.1.3;  ammonia, 
chlorine,  sulphmic  acid,  sulphur  dioxide, 
sulfete  and  sulfete  liquors,  caustic  soda, 
nitric  acid,  nitrogen  oxides,  and  pfeisphuric 
acid. 

Annex  2 — Actions  NermeHy  Exchidcd  by 
USEC  From  Preparation  of  an 
Environmental  Impact  Statement,  Bilateral 
or  Multilateral  Environmental  Study  or 
Concise  Environmental  Analysis  Under 
These  Guidelines 

1.  A{^roval  of  USEC  participation  in 
international  “umbrella”  agreements  for 
cooperation  in  research  and  development 
which  do  not  commit  the  United  Steles  to 
any  specific  projects  or  activities. 

2.  Approval  of  technical  exchange 
arrangements  for  information,  data  or 
personnel  with  other  countries  or 
international  organizations. 

3.  Approval  of  arrangements  to  assist  other 
countries  in  identHyiiig  and  analyoiag  their 
energy  resources,  needs  and  options. 

4.  ^le,  purchase,  trade,  import,  or  export 
of  low  enriched  uranium  (29  percent  er  less 
assay  U-23S)f.  This  inctudes  the  shrpmeiil'  ef 
LEU  (or  uranium  bexafkioridid  fo  DOT 
approved  canisters  and  overpacks  via 
common  carrier. 

IFR  Dec.  93-20603  Piled  8-24-93;  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Art”  (Pub. 
L  94^)  5  U.S.C.  552b{e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:30  a.m.,  Monday. 
August  30. 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  a  Federal  Reserve 
Bank’s  building  requirements. 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Boa^;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  20, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-20658  Filed  8-20-93;  4:35  pm] 
BILUNQ  CODE  621(M)1-P 


MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m.,  September  20. 
1993. 

PLACE:  On  board  Mississippi  V  at  City 
Front.  Cape  Girardeau,  MO. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

(1)  Report  on  general  conditions  of  the 
Mississippi  River  and  Tributaries  Project  and 
major  accomplishments  since  the  last 
meeting; 

(2)  Views  and  suggestions  from  members  of 
the  public  on  any  matters  pertaining  to  the 
Flood  Control,  Mississippi  River  and 
Tributaries  Project;  and 

(3)  District  Commander's  report  on  the 
Mississippi  River  and  Tributaries  Project  in 
Memphis  District 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Rodger  D.  Harris,  telephone  601- 
634-5766. 

Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 
Commission. 

IFR  Doc.  93-20700  Filed  8-23-93;  11:54  am) 
BILUNQ  CODE  3710-GX-M 


MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m.,  September  21. 

1993. 

PLACE:  On  board  Mississippi  V  at  City 
Front,  Memphis,  TN. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

(1)  Report  on  general  conditions  of  the 
Mississippi  River  and  Tributaries  Project  and 
major  accomplishments  since  the  last 
meeting;  and 

(2)  Views  and  suggestions  from  members  of 
the  public  on  any  matters  pertaining  to  the 
Flood  Control,  Mississippi  River  and 
Tributaries  Project. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Rodger  D.  Harris,  telephone  601- 
634-5766. 

Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 
Commission. 

IFR  Doc.  93-20701  Filed  8-23-93;  11:54  am) 
BILUNQ  CODE  3710-(*X~M 


MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  8:30  a.m.,  September  22. 

1993. 

PLACE:  On  board  Mississippi  V  at  Port  of 
Rosedale,  MS. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

(1)  Report  on  general  conditions  of  the 
Mississippi  River  and  Tributaries  Project  and 
major  accomplishments  since  the  last 
meeting; 

(2)  Views  and  suggestions  from  members  of 
the  public  on  any  matters  pertaining  to  the 
Flood  (Control,  Mississippi  River  and 
Tributaries  Project;  and 

(3)  District  Commander’s  report  on  the 
Mississippi  River  and  Tributaries  Project  in 
Vicksburg  District. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Rodger  D.  Harris,  telephone  601- 
634-5766. 

Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 
Commission. 

(FR  Doc.  93-20702  Filed  8-23-93;  11:54  am] 
BILLING  CODE  3710-QX-M 


MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m.,  September  24 

1993. 

PLACE:  On  board  Mississippi  V  at  City 
Front,  Morgan  City,  LA. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

(1)  Report  on  general  conditions  of  the 
Mississippi  River  and  Tributaries  Project  and 
major  accomplishments  since  the  last 
meeting; 

(2)  Views  and  suggestions  from  members  of 
the  public  on  any  matters  pertaining  to  the 
Flo^  Control,  Mississippi  River  and 
Tributaries  Project;  and 

(3)  District  Commander’s  report  on  the 
Mississippi  River  and  Tributaries  Project  in 
New  Orleans  District. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Rodger  D.  Harris,  telephone  601- 
634-5766. 

Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 
Commission. 

(FR  Doc.  93-20703  Filed  8-23-93;  11:54  am) 
BILUNd  CODE  3710-QX-M 


UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION 

(USITC  SE-93-241 

TIME  AND  DATE:  August  30, 1993  at  2:30 
p.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes  > 

3.  Ratification  List 

4.  Inv.  No.  731-TA-673  (Preliminary) 

(Sebacic  Acid  from  China) — ^briefing  and 
vote 

5.  Outstanding  action  jackets — 

1.  GC-93-086,  Federal  Register  notice  in 
Inv.  No.  337-TA-345  (Certain 
Anisotropically  Etched  One  Megabit  and 
Greater  DRAMs,  Components  Thereof, 
and  Products  Containing  Such  DRAMs). 

2.  GC-93-087,  Federal  Register  notice  in 
Invs.  Nos.  337-TA-334  (Condensers)  and 
337-TA-331  (Memory  ciontrollers). 

6.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  August  20, 1993. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  93-20789  Filed  8-23-93;  3:16  pm) 
BILLING  CODE  702(MI2-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documerTts.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

(Docket  No.  921107-3068;  I.D.  073093A] 

Groundfish  of  the  Gulf  of  Alaska 

Correction 

In  rule  document  93-18609  appearing 
on  page  41438  in  the  issue  of 


Wednesday.  August  4, 1993,  make  the 
following  corrections: 

1.  On  page  41438,  in  the  second 
column,  in  the  SUMMARY,  in  the  first 
line,  remove  the  word  *‘in”. 

2.  On  the  same  (lage,  in  the  third 
column,  in  the  third  paragraph,  in  the 
sixth  line,  “1678”  should  read  “16787”. 

3.  On  the  same  page,  in  the  fourth 
paragraph,  in  third  line  “(c)”  should  be 
lower  case,  and  in  the  ninth  line  the  “R” 
in  regional  should  be  capitalized. 

BILUNO  CODE  150S41-O 


) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

(Docket  No.  921107-3068;  LD.  080293B] 

Groundfish  of  the  Gulf  of  Alaska 

Correction 

In  rule  document  93-18733  appearing 
on  page  41640  in  the  issue  of  Thursday, 
August  5, 1993,  on  page  41640,  in  the 
second  column,  under  SUPPLEMENTARY 
INFORMATION,  in  the  sixth  line 
“Groundfish”  was  mispelled. 

BHXINQ  COOK  tSOS-W-O 


Wednesday 
August  25,  1993 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1. 2, 15, 18. 21, 22, 23. 

25.  36,  61,  63,  68.  69,  73.  74, 76,  78.  80. 
87, 90,  and  94 

[FCC  93-184] 

Metric  Conversion 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  adopted  rule  completes 
the  conversion  of  the  Commission’s 
rules  to  the  International  System  of 
Units  (metric  system).  This  action  is 
taken  in  order  to  comply  with  the 
provisions  of  the  Metric  Conversion  Act 
of  1975  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 
This  action  is  intended  to  enhance  the 
international  competitiveness  of  entities 
doing  business  with  the  Commission  by 
encouraging  their  use  of  the 
Internationa  System  of  Units. 

EFFECTIVE  DATE:  September  24. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Wilson,  Office  of  Engineering  and 
Technology,  (202)  653-8138, 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Order, 
FCC  93-184,  adopted  April  8. 1993  and 
released  May  7, 1993.  The  full  text  of 
this  decision  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  DocJcets  Branch  (jtXHn 
230),  1919  M  Street,  NW.,  Washington, 
DC.  Copies  may  also  be  purchased  from 
the  Commission’s  duplicating 
contractor.  International  Transcription 
Services,  at  (202)  857-3800  or  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

Summary  of  the  Order 

1.  By  this  action,  the  Commission 
essentially  completes  the  conversion  of 
its  rules  to  the  International  System  of 
Units  (metric  system)  of  measurement. 
This  action  is  consistent  with  the  Metric 
Conversion  Act  of  1975,  as  amended  by 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  That  act 
designates  the  metric  system  of 
measurement  as  the  preferred  system  of 
weights  and  measiires  for  United  States 
trade  and  commerce,  and  requires,  to 
the  extent  economically  feasible,  certain 
Federal  agencies  to  use  the  metric 
system  in  their  procurements,  grants, 
and  other  business-related  activities, 
except  when  such  use  is  impractical  or 
is  likely  to  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  finns. 


Discussioa 

2.  The  Commission  has  been 
converting  its  rules  to  the  metric  system 
of  measurements  as  the  rules  have  been 
routinely  updated.  However,  not  all 
existing  rules  have  been  converted.  By 
this  action,  we  are  completing  the 
conversion  except  as  noted  below.  We 
are  converting  these  rules  in  what  we 
believe  is  a  non-controversial  manner. 

In  particular,  we  have  attempted  to 
ensure  that  communications  facilities 
previously  in  compliance  with  our  rules 
do  not  become  non-compliant  as  a  result 
of  metric  conversion.  To  the  extent 
possible,  we  have  adopted  metric  imits 
that  are  marginally  less  restrictive  than 
those  currently  specified.  To  help  make 
our  metric  standards  convenient  we 
have  also  used  rounded  units  whenever 
possible.  Each  rule  part  was  converted 
by  the  Commission  bureau  or  office  that 
is  responsible  for  it,  using  the  degree  of 
precision  the  bureau  or  office  believed 
was  necessary,  based  upon  its 
experience,  to  avoid  significait 
controversy. 

3.  Englisn  units  have  been  included  in 
parentheses  with  many  of  our  metric 
standards.  The  English  imits  are  for 
information  purposes  only,  and  in  cases 
where  the  two  figures  are  not  precisely 
equivedent,  the  metric  unit  shall  be 
considered  as  the  sole  requirement, 
except  when  a  form  requests 
informatioa  in  English  imits.  In  nudi  a 
casoi,  the  English  unit  shall  be 
considered  ffie  sole  requirement  until 
such  time  as  ffie  fqnn  is  changed  to 
request  metric  units.  It  is  estimated  that 
all  Commission  forms  will  be  conwted 
to  metric  units  within  five  years. 

4.  Currently  licensed  facilities  nd 
already  authorized  equipment  will 
continue  to  be  subject  to  the  rules  that 
were  m  e%ct  prior  to  this  actiaa. 

Hence,  license  renewals  will  not  be 
affected.  However,  licensees  or  graoatees 
seeking  to  modify  any  technical 
parameter  of  their  authorization  misst 
comply  with  the  metric  standard  for  tiaat 
parameter. 

5.  In  a  few  limited  circumstaKes,  we 
have  not  converted  our  rules  to  metric 
units.  Exceptions  include:  (1)  Rules  that 
use  non-metric  units  based  on 
international  convention;  and,  (21  ndes 
that,  if  converted  to  metric  unitK  would 
cause  substantial  confusion  to  long- 
.standing  industry  practices  and  thid,  if 
not  converted,  would  have  no  impact  on 
international  trade  activities,  tariff 
publications.  Figures  R3. 9, 10,  and  11 
in  47  CFR  73.190,  the  propagrtioB  curve 
in  47  CFR  80.767,  and  the  shadow  loss 
chart  in  47  CFR  80.769  are  not  being 
converted  in  this  order.  They  will  be 
handled  separately  at  a  later  date 


because  the  responsible  bureaus  are  still 
developing  the  metric  conversions  for 
them. 

6.  This  prder  does  not  change  any  of 
the  Commission’s  forms,  instruction 
manuals,  bulletins,  or  information  filing 
requirements,  including  those  tliat 
require  approval  from  ffie  Office  of 
Management  and  Budget  (OMB).  These 
items  will  be  converted  to  metric  units 
at  the  appropriate  time  consistent  with 
Commission  priorities  and  in 
accordance  with  our,  and  OMB’s  normal 
review  processes.  Therefore,  applicants 
shall  continue  to  report  English  units 
until  such  applicable  filing  forms  are 
converted  to  metric  units. 

Pracedural  Matters 

7.  Because  the  simple  conversions 
implemented  by  this  order  do  not 
significantly  change  the  Commission’s 
rules,  this  change  constitutes  a  minor 
and  non-controversial  amendment  to 
our  rules  in  which  the  public  is  not 
likely  to  be  interested.  Therefore,  we 
find  for  good  cause  that  compliance 
with  the  notice  and  comment  procedure 
of  the  Administrative  Procedure  Act  is 
unnecessary.  See  5  U.S.C.  553(b)(B). 

Ordering  Clause 

8.  Accordingly,  it  is  ordered  that 
under  the  authority  contained  in 
sections  4(i),  302  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  CFR  parts.  1.  2, 18,  21,  22. 
23.  25.  36,  61.  63.  68.  69.  73.  74.  76.  78. 
80,  87,  90  and  94  are  amended  as  set 
forth  below  These  rules  and  regulations 
are  effective  September  24, 1993. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure,  Metric  system.  Reporting 
and  recordkeeping  requirements. 

47  CFR  Part  2 

Metric  system,  Reporting  and 
recordkeeping  requirements. 

47  CFR  Part  15 

Communications  equipment.  Metric 
systwn.  Television. 

47  CFR  Part  18 

Metric  system,  Reporting  and 
recordkeeping  requirements. 

47  CFR  Part  21 

Communications.  Communications 
connnon  carriers.  Metric  system. 

T  eleeommunications. 

47  CFR  Part  22 

Communications,  Communications 
common  carriers.  Metric  system, 

T  eleeommunications. 
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47  CFR  Part  23 

Communications,  Communications 
common  carriers,  Metric  system. 
Telecommunications. 

47  CFR  Part  25 

Communications,  Communications 
common  carriers.  Metric  system. 
Telecommunications. 

47  CFR  Part  36 

Communications,  Communications 
common  carriers.  Metric  system. 
Telecommunications. 

47  CFR  Part  61 

Metric  system.  Reporting  and 
recordkeeping  requirements. 

47  CFR  Part  63 

Communications,  Communications 
common  carriers.  Metric  system. 
Reporting  and  recordkeeping 
requirements.  Telecommunications. 

47  CFR  Part  68 

Communications,  Communications 
common  carriers.  Communications 
equipment.  Metric  system.  Reporting 
and  recordkeeping  requirements. 
Telecommunications. 

47  CFR  Part  69 

Accounting,  Communications 
common  carriers.  Metric  system. 

47  CFR  Part  73 

Communications,  Metric  system. 
Radio,  Reporting  and  recordkeeping 
requirements.  Television. 

47  CFR  Part  74 

Communications,  Metric  system. 
Radio,  Reporting  and  recordkeeping 
requirements.  Television. 

47  CFR  Part  76 

Communications,  Cable  television. 
Metric  system. 

47  CFR  Part  78 

C  ommunications,  Cable  television. 
Metric  system. 

47  CFR  Part  80 

Communications,  Meiritime  carriers. 
Metric  system.  Telecommunications. 

47  CFR  Part  87 

Air  traffic  control.  Communications, 
Metric  system.  Telecommunications. 

47  CFR  Part  90 

Communications,  Metric  system, 
Telecommimications. 

47  CFR  Part  94 

Communications,  Metric  system. 
Telecommunications. 


Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

47  CFR  parts  1,  2, 15, 18,  21,  22,  23, 

25,  36,  61,  63,  68,  69,  73,  74,  76,  78,  80, 
87,  90,  and  94  are  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303,  48  Stat.  1066, 

1082,  as  amended:  47  U.S.C.  154, 303. 

2.  A  new  §  1.19  is  added  to  read  as 
follows: 

§  1 .1 9  Use  of  metric  units  required. 

Where  parenthesized  English  units 
accompany  metric  units  throughout  this 
chapter,  and  the  two  figures  are  not 
precisely  equivalent,  the  metric  unit 
shall  be  considered  the  sole 
requirement;  except,  however,  that  the 
use  of  metric  paper  sizes  is  not  currently 
required,  and  compliance  with  the 
English  unit  shall  be  considered 
sufficient  when  the  Commission  form 
requests  that  data  showing  compliance 
with  that  particular  standard  be 
submitted  in  English  units. 

3.  The  first  through  sixth  sentences  of 
paragraph  (a)  in  §  1.49  are  revised  to 
read  as  follows: 


§  2.948  Debcription  of  measurement 
facilities. 

***** 

(b)*  *  * 

(2)  Physical  description  of  the  test  site 
accompanied  by  photographs  of  size  A4 
(21  cm  X  29.7  cm)  or  8  x  10  inches  (20.3 
cm  X  25.4  cm).  *  *  • 

***** 

3.  The  first  three  sentences  of 
paragraph  (a)(5)  of  §  2.975  are  revised  to 
read  as  follows: 

§  2.975  Application  for  notification. 

(a)*  *  * 

(5)  For  devices  operated  under  the 
provisions  of  part  15  of  this  chapter, 
photographs  showing  the  general 
appearance  and  the  controls  available  to 
the  user.  Photographs  should  be  size  A4 
(21  cm  X  29.7  cm)  or  8  x  10  inch  (20.3 
cm  X  25.4  cm).  Smaller  photographs 
may  be  submitted  provided  they  are 
sharp  and  clear,  show  the  necessary 
detail,  and  are  moxmted  on  A4  (21  cm 
X  29.7  cm)  or  8.5.  x  11  inch  (21.6  cm  x 
27.9  cm)  paper.*  *  * 
***** 

4.  The  fourth  and  fifth  sentences  of 
paragraph  (b)(7)  §  2.1033  are  revised  to 
read  as  follows: 

§  2.1 033  Application  for  certification. 
***** 


§  1 .49  Specifications  as  to  pleadings  and 
documents. 

(a)  All  pleadings  and  documents  filed 
in  any  proceeding  shall  be  on  A4  (21  cm 
X  29.7  cm)  or  8.5  in  x  11  in  (21.6  cm 
X  27.9  cm)  paper.  The  impression  shall 
be  double  spaced,  except  that  long 
quotations  shall  be  single  spaced  and 
indented.  Ail  papers  shall  be 
typewritten  or  prepared  by  mechanical 
processing  methods.  The  left  hand 
margin  shall  be  not  less  than  4  cm  (1.5 
in)  wide.  Both  sides  on  the  paper  may 
be  used.  (If  both  sides  are  used,  it  is  the 
right  hand  margin  of  even-numbered 
pages  which  shall  be  at  least  4  cm  (1.5 
in)  wide;  and  the  pleading  shall  be 
bound — e.g.,  stapled  twice — in  the  left 
hand  margin,  so  as  to  open  like  a  book). 

*  *  * 

***** 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sec  4,  302,  303,  and  307  of  the 
Communications  Act  of  1934,  as  amended, 

47  U.S.C.  sections  154,  302,  303,  and  307. 

2.  The  first  sentence  of  paragraph 
(b)(2)  in  §  2.948  is  revised  to  read  as 
follows: 


(b)*  *  * 

(7)  *  *  *  Photographs  shall  be  of  size 
A4  (21  cm  X  29.7  cm)  or  8  x  10  inches 
(20.3  cm  X  25.4  cm).  Smaller 
photographs  may  be  submitted  provided 
they  are  sharp  and  clear,  show  the 
necessary  detail,  and  are  mounted  on 
A4  (21  cm  X  29.7  cm)  or  8.5  x  11  inch 
(21.6  cm  X  27.9  cm)  paper.  *  *  * 

*  *  *  *  * 

PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302,  303,  304,  and  307 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  154, 302, 3^u3, 
304,  and  307. 

2.  The  first  sentence  of  paragraph  (a) 
of  §  15.119  is  revised  to  read  as  follows: 

§  15.119  Closed  caption  decoder 
requirements  for  television  receivers. 

(a)  Effective  July  1, 1993,  all  TV 
broadcast  receivers  with  picture  screens 
33  cm  (13  in)  or  larger  in  diameter 
shipped  in  interstate  commerce, 
manufactured,  assembled,  or  imported 
from  any  foreign  country  into  the 
United  States  shall  comply  with  the 
provisions  of  this  section.  *  *  • 
***** 
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PART  18— INDUSTRIAL,  SCIENTIFIC, 
AND  MEDICAL  EQUIPMENT 

1.  The  authority  citation  for  part  IB 
continues  to  read  as  foilowsr 

AollMnty;  47  U.SC  4.  3QT.  302,  3(0>  304. 
307. 

2.  Paragraph  {b)(2)  of  §  18.205  is 
revised  to  read  as  follows: 

§  181.205  Daacripttoe  of  raaaaiaremaot 
facilities. 

•  *  •  *  * 

(b)*  *  * 

(2)  Physical  description  of  the  test  site 
accompanied  by  photographs  A4  (21  cm 
X  29.7  cm)  or  8  X  10  inches  (20.3  cm  x 
25.4  £m)  va  size.  Photographs  smaller 
than  A4  (21  cm  x  29.7  cm)  or  8  x  10 
inches  (20J  cat  x  25.4  cm)  will  be 
acceptable  if  diey  are  of  sufficient 
clarity  and  mounted  on  A4  (21  cm  x 
29.7  cm)  paper  or  papw  8  x  10  inches 
(20.3  cm  X  25.4  cm). 
**■#** 

PART  21— DOMESTIC  PUBLIC  RXED 
RADIO  SERVICES 

1.  The  authority  criaftion  for  part  21 
continues  to  reed  as  follows: 

Authority:  Secs.  1,  2, 4,  201-205,  208,  215, 
218,  303,  307,  313,  314,403. 404, 410,  602.: 

48  Stat.  1064, 1066, 1070-1071, 1076. 1077, 
1080, 1082, 1083, 1087, 1094, 1098, 1102. as 
amended:  47  U.S.C  151, 154, 201-205,  208, 
2IS.  218,  303.  313,  314, 403. 602;  47  U.S.C. 
552. 

2. Paragraph  (bKl)  of  §  21.13  is 
revised  to  read  as  follows; 

§21.13  General appUcatton  requirements. 

*  •  «  *  * 

(b)  •  •  * 

(1)  The  information  previously  filed  is 
over  one  A4  (21  cm  x  29.7  cm)  or  8.5 

by  11  inch  (21.8  cm  x  27.8  cm)  page  in 
length,  and  all  information  referenced 
therein  is  current  and  accurate  in  all 
significant  respects  under  Section  1.65 
of  this  chapter;  and 
•  •  •  *  * 

3.  Parag^phs  (c)(l)(vii).  (c)(2Kv)  and 
(d)(1)  of  §  21.23  are  revised  to  read  as 
follows; 

§  21 .23  Amendment  of  applications. 

*  «  *  *  * 

(c) *  *  * 

(D*  " 

(vii)  Any  change  which  increases  the 
antenna  hi^ghf  hr  6.1  meters  (20  feet)  or 
more:  or 

*  *  •  «  « 

(2) *  *  * 

(v)  Any  change  which  increases  the 
antenna  hei^t  3.0  meters  (10  feet)  or 
more; 


(d)  -  *  • 

(1)  The  geographic  coordinates  of  the 
new  station  site  are  within  32.2 
kilometers  (20  miles)  of  the  coordinates 
of  the  original  site;  and, 

***** 

4.  Paragraphs  (b)(3),  (c)(2)(i).  (c)(2){ii) 
and  (c)(2)(iii)  of  §21.41  cffe  revised  to 
read  as  follows: 

§21.41  Special  pcocasainoaf  applieations 
for  minor  tacility  modMeatibne. 
***** 

(b)  *  *  * 

(3)  The  facilities  to  be  modified  are 
not  located  within  56.3  kilometers  (35 
miles)  of  the  Canadian  or  Mexican 
border: 

***** 

(c) *  *  • 

(2) «  •  • 

(i)  In  all  radio  services  except 
Multipoint  Distribution  Service  and 
Digit^  Electronic  Servico.  miy  increase 
in  antenna  hei^t  is  less  than  6.1  meters 
(20  feet)  above  the  previously 
authorized  faei^t; 

(iii)  In  Multipoint  Distrilndiofi  Service 
and  Digital  Electronic  Message  Service, 
any  increase  in  antenna  hei^t  is  less 
than  3.0  meters  (10  feet)  above  the 
previously  aidhorized  hei^t;  and 
(iii)  The  overall  height  of  the  antenna 
structure  is  not  increased  as  a  result  of 
the  antenna  extending  above  the  height 
of  die  previousiy  aut^rized  structure, 
except  when  the  new  height  of  the 
antenna  structure  is  6.1  meters  (20  foet) 
or  less  (above  ground  or  man-made 
structure,  as  appircpriate)  after  the 
change  is  made. 

***** 

5.  Paragraphs  (cKSKi)  and  (cKSKii)  of 
§  21.42  are  revised  to  read  as  follows; 

§21.42  Cemdn  modifications notrsquiring 
prior  authorization. 
***** 

(€)*  •  * 

(5)*  *  • 

(i)  The  new  height  (measured  at  the 
center-of-radiation)  is  within  ±1.5 
meters  (5  feet)  of  the  previously 
authorized  hei^t;  and 

(ii)  The  overall  height  of  the  antenna 
structure  is  not  increased  as  a  result  of 
the  antenna  extending  above  the  height 
of  the  prevkni^y  authorized  structure, 
except  when  the  new  Imi^  of  the 
antenna  structme  is  6.1  meters  (26  feet) 
or  less  (above  ground  or  man-made 
structure,  as  appropriate)  after  the 
change  is  made. 

***** 

6.  Paragraph  (b)  introductory  text, 
paragraphs  (bKl)(i),  (b)(lKii).  (b)(lj(iii)' 
and  (b)(l)(tv>,  paragraphs  (cK3Kih)and 
(c)(3Krv)  of  §  21.113  are  revised  to  reed 
as  follows; 


§21.113  Quietzones. 

*  *  *  *  *  * 

(b)  In  order  to  minimize  possible 
harmful  interference  at  the  Table 
Mountain  Radio  Receiving  Zone  of  the 
Research  Laboratories  of  the  Etepartment 
of  Commerce  located  in  Boulder 
County,  Colorado,  applicants  fo*  new  or 
modified  radio  facilities  in  the  vicinity 
of  Boulder  County,  Colorado  are  advised 
to  give  due  consideration  prior  to  filing 
applications,  to  the  need  to  protect  the 
Table  Mountain  Radio  Receiving  Zone 
from  harmful  interference.  To  prevent 
degradation  of  this  present  ambient 
radio  signal  level  at  the  site,  the 
Department  of  Commerce  seeks  to 
ensure  that  the  field  strengths  of  any 
radiated  signals  (excluding  reflected 
signals  received  on  this  728.4  hectare 
(1806  acre)  site  (in  the  vicinity  of 
coordinates  46r®  07'  56"  N  Latitude,  105° 
15'  40"  W  Longitude)  resulting  from 
new  assignments  (other  than  mobile 
stations)  or  ft-om  the  modification  or 
relocation  of  existing  facilities  do  not 
exceed  the  following  values:  *  *  * 

(1)  *  *  * 

(i)  All  stations  within  2.4.  kilometers 
(1.5  miles); 

(ii)  Stations  within  4.8  kilometers  (3 
miles)  with  50  watts  or  more  average 
effective  radiated  power  (ERP)  in  the 
primary  plane  of  polarization  in  the 
azimuthal  direction  of  the  Table 
Mountain  Radio  Receiving  Zone; 

(iii)  Stations  within  16.1  kilometers 
(10  miles)  wiffi  1  kW  or  more  average 
ERP  in  the  primary  plane  of  polarization 
in  the  azimuthal  direction  of  Table 
Mountain  Receiving  Zone; 

(iv)  Stations  within  80.5  kilometers 
(50  miles)  with  25  kW  or  more  average 
ERP  in  the  primary  plane  of  polarization 
in  the  azimuthal  cfirection  of  Table 
Mountain  Receiving  Zone.  • 
***** 

(c)  *  •  • 

(3)  *  *  * 

(iii)  Stations  within  16.1  kilometers 
(10  miles)  with  1  kW  or  more  average 
ERP  in  the  primary  plane  of  polarization 
in  the  azimuthal  direction  of  the 
Monitoring  Station. 

(iv)  Stations  within  80.5  kilometers 
(50  miles)  with  25  kW  or  more  average 
ERP  in  the  primary  plane  of  polarization 
in  the  azimuthal  direction  of  the 
Monitoring  Stalioa. 
***** 

7.  Paragraphs  (c)(1)  and  (c)(2)  of 
§  21.504  are  revised  to  read  as  follows: 

§  21 .504  Frequency  hMerference. 
***** 

(C)  *  *  * 

(1)  An  analysis  of  tlw  potential  tor 
harmful  interference  with  other  stations 
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•f  the  coordinates  of  any  proposed 
station  are  located  within  80.5  kin  (50 
miles)  of  the  coordinates  of  any 
authorized,  or  previously  proposed 
station(s)  that  utilize(s),  or  would 
utilize,  the  same  frequency  or  an 
adjacent  potentially  interfering 
frequency;  and 

(2)  An  analysis  concerning  possible 
advise  impact  on  Canadian 
communications  if  the  station’s 
transmitting  antenna  is  to  be  located 
within  56.3  km  (35  miles)  of  the 
Canadian  border. 

*  *  *  * 

8.  Footnote  2  iii  paragraph  (a)  and 
paragraph  (b)  §  21.701  are  revised  to 
read  as  follows; 

§21.701  Frequencies. 

(a)  *  *  • 

2  Except  upon  a  showing  that  no  alternative 
frequencies  are  available,  no  new 
assignments  will  be  made  in  the  band  2160^ 
2162  MHz  for  stations  located  within  80JS 
kilometers  (50  miles)  of  the  coordinates  of 
the  cities  listed  In  §  21.901(c). 

•  *  *  •  • 

(b)  Applications  for  new  stations  or 
frequency  paths  (except  for  power  splits 
of  existing  frequency  paths)  in  the  bands 
3,700-^,200  MHz  and  5,925-6,425  MHz 
which  are  to  be  used  to  relay  television 
signals  to  community  antenna  relay 
television  systems  will  not  be  accepted 
for  filing  or  granted;  Provided,  however. 
That  waivers  of  this  provision  may  be 
granted  for  good  cause  shown,  including 
a  showing  that  the  proposed  frequency 
usage  is  not  likely  to  affect  adversely  the 
development  of  any  major 
communications  route;  and  Provided 
further.  That  such  waivers  will  not  be 
granted,  absent  a  showing  of  compelling 
and  unusual  circumstances,  for  new 
stations  or  frequency  paths  (except  for 
power  splits  of  existing  frequency  paths) 
within  80.5  kilometers  (50  miles)  of  the 
coordinates  of  the  principal  city,  as  set 
forth  in  the  U.S.  Department  of 
Commerce  publication  “Air  Line 
Distance  Between  Cities  in  the  United 
States,’’  of  one  of  the  top  25  standard 
metropolitan  statistical  areas,  as  ranked 
by  the  U.S.  Census  Btueau. 

•  *  *  *  * 

9.  The  introductory  text  of  paragraph 
(C)  and  paragraph  (d)(5)  of  §  21.901  are 
revised  to  read  as  follows: 

§21.901  Frequencies. 

*  •  *  «  • 

(c)  Chamiel  2  will  be  assigned  only 
where  there  is  evidence  that  no  harmfril 
interference  will  occtir  to  any 
authorized  point-to-point  facility  in  the 
2160—2162  MHz  band.  Channel  2  may 
be  assigned  rnily  if  the  transmitting 


antenna  of  the  station  is  to  bo  located 
within  16.1  kilometers  (10  miles)  of  the 
coordinates  of  the  following 
metropolitan  areas; 

*  «  «  *  • 

(d)*  *  * 

(5)  Notwithstanding  the  provision  of 
§  21.31(a)  all  applications  that  propose 
to  locate  transmission  facilities  within 
or  within  24.1  kilometers  (15  miles)  of 
the  border  of  a  Standard  Metropolitan 
Statistical  Area  (SMSA)  will  be 
considered  together.  In  the  case  of  a 
Standard  Consolidated  Statistical  Area 
(SeSA)  all  applications  that  propose  to 
locate  facilities  within  or  within  24.1 
kilometers  (15  miles)  of  the  boundary  of 
any  SMSA  contained  in  the  SCSA  will 
be  considered  together.  In  those  cases  in 
which  an  applicant  proposes  to  locate 
its  transmission  facilities  so  that  it  will 
be  located  in,  or  within  24.1  kilometers 
(15  miles)  of,  more  than  one  SMSA,  the 
applicant  must  specify  which  SMSA  it 
intends  to  be  its  primary  service  area. 
Each  application  will  be  entitled  to 
comparative  consideration  or  to  be 
included  in  a  lottery  in  only  one  such 
service  area. 

***** 

10.  Paragraphs  (c)(l)(i),  (c)(l)(ii), 

(c) (2)(i).  (c)(2)(ii).  (c)(4).  (c)(5).  (d)(1). 

(d) (2).  (d)(3).  (i)(l).  (i)(l)(ii).  (j)(l)  and 
(j)(2)  of  §  21.902  are  revised  to  read  as 
follows: 

§21.902  Frequency  IntertMcnce. 
***** 

(c)*  *  * 

(D*  *  * 

(1)  if  the  coordinates  of  the  applicant’s 
proposed  transmitter  are  within  160.94 
km  (100  miles)  of  the  coordinates  of  any 
authorized  or  previously-proposed, 
cochannel  or  adjacent-channel 
station(s);  or 

(ii)  if  the  great  circle  path  between  the 
applicant’s  proposed  transmitter  and  tHe 
protected  service  area  of  any  authorized, 
or  previously-proposed,  cochannel  or 
adjacent-channel  station(s)  is  within 
241.41  km  (150  miles)  or  less  and  90 
percent  or  more  of  the  path  is  over  water 
or  within  16.1  km  (10  miles)  of  the  coast 
or  shoreline  of  the  Atlantic  Ocean,  the 
Pacific  Ocean,  the  Gulf  of  Mexico,  any 
of  the  Great  Lakes,  or  any  bay  associated 
with  any  of  the  above  (see  secs. 
21.701(a),  21.901(a)  and  74.902  of  this 
chapter); 

(2) (i)  One  map,  folded  to  an  A4  (21 
cm  X  29.7  cm)  or  8V4  x  11  inch  (21.6  cm 
X  27.9  cm)  size,  identifying  the 
boundaries  of  the  protected  service 
areas  of  each  authorized  or  previously- 
proposed  cochannel  station  with 
transmitter  site  coordinates  within 
160.94  km  (100  miles)  of  the  coordinates 


of  the  applicant’s  proposed  transgiitter 
site,  and  the  45  dB  desired  signal  to' 
undesired  signal  contour  line  of  the 
applicant’s  proposed  MDS  station  for 
cochannel  stations;  and 

(ii)  A  second  map,  folded  to  an  A4  (21 
cm  X  29.7  cm)  or  8V2  x  11  inch  (21.6  cm 
X  27.9  cm)  size,  identifying  the 
boundaries  of  the  protected  service 
areas  of  each  authorized  or  previously- 
proposed  adjacent-channel  station  with 
transmitter  site  coordinates  within 
160.94  km  (100  miles)  of  the  coordinates 
of  the  applicant’s  proposed  transmitter 
site,  and  the  0  dB  desired  signal  to 
undesired  signal  contour  line  of  the 
applicant’s  proposed  MDS  station  for 
adjacent-chemnel  stations  (see  47  CFR 
21.902(d)): 

***** 

(4)  In  the  case  of  a  proposal  for  use 

of  channel  2,  an  analysis  of  the  potential 
for  harmful  interference  with  any 
authorized  point-to-point  station  located 
within  80.5  kilometers  (50  miles)  which 
utilizes  the  2160-2162  MHz  band;  and 

(5)  An  analysis  concerning  possible 
adverse  impact  upon  Mexican  and 
Canadian  conmnmications  if  the 
station’s  transmitting  antenna  is  to  be 
located  within  56.3  Idlometers  (35 
miles)  of  the  border. 

(d)*  *  * 

(1)  For  a  station  using  a  transmitting 
antenna  with  £m  omnidirectional 
horizontal  plane  radiation  pattern  the 
boundary  of  the  protected  service  area 
will  be  24.1  kilometers  (15  miles)  from 
the  transmitter  site. 

(2)  For  a  station  using  a  transmitting 
antenna  with  a  non-omnidirectional 
horizontal  plane  radiation  pattern  the 
boundary  of  the  protected  service  area 
will  be  the  locus  of  all  points  located  at 
instances  from  the  transmitter  as 
determined  by  the  following  equation: 

Dbmax 

Db  = - ; - - — 

antilog  {GlMnax-Gy20 

in  which  the  parameters  are  defined  as 
follows; 

Db=the  distance  from  the  transmitter  site  to 
the  boundary  in  direction  of  interest; 

G=the  transmitter  antenna  gain  in  the 
direction  of  interest; 

Gbmax=the  maximum  antenna  gain; 

Dbmax=the  distance  to  boundary,  in  the 
direction  of  maximum  gain  that  will 
make  the  total  area  of  the  protected 
service  area  equal  to  or  less  than  1838.8 
square  kilometers  (710  square  miles);  all 
distances  are  in  kilometers  (miles),  the 
gains  are  in  dB  relative  to  an  isotropic 
antenna,  and  the  antilog  is  taken  to  the 
base  10. 

(3)  Except  that  when  the  electrical 
horizon  determined  using  the 
transmitting  antenna  hei^t,  a  9.1  meter 
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(30  foot)  recieving  antenna  height,  and 
assuming  4/3  earUi  radius  propagation 
conditions,  is  closer  to  the  transmitter 
than  boimdary  described  in  paragraph 
(d)(1)  or  (d)(2j  of  this  section,  the 
electrical  horizon  shall  be  the  boundary 
of  the  protected  service  area. 
***** 

(i) (l)  For  each  application  for  stations 
in  the  2596-2644  MHz.  2650-2656 
MHz.  2662-2668  MHz.  and  2674-2680 
MHz  firequency  bands  filed  on  or  after 
December  30. 1991.  the  applicant  must 
submit  an  analysis  demonstrating  that 
operation  of  the  applicant’s  transmitter 
will  not  cause  harmful  interference  to 
any  existing,  cochannel  and  adjacent- 
channel  E-^annel.  F-channel.  or  G- 
channel  Instructional  Television  Fixed 
Service  (ITFS)  station,  licensed  or  with 
a  construction  permit  authorized,  with  a 
transmitter  site  within  80.5  kilometers 
(50  miles)  of  the  coordinates  of  the 
Multichannel  Multipoint  Distribution 
Service  (MMDS)  or  MDS  H-channel 
station’s  proposed  transmitter  site. 
***** 

(ii)  In  the  alternative,  an  applicant  for 
an  MMDS  station  may  submit  an 
analysis  demonstrating  that  there  are  no 
ITFS  licenses  or  construction  permitees, 
as  described  in  paragraph  (i)(l)  of  this 
section,  within  80.5  km  (50  miles)  of  the 
coordinates  of  the  proposed  transmitter 
site  of  the  MMDS  station. 
***** 

())*  *  * 

(1)  An  analysis  demonstrating  that  the 
modification  will  not  increase  the  size 
of  the  geographic  area  suffering  harmful 
interference  within  the  protected  service 
area  of  existing  or  proposed  co-channel 
or  adjacent-channel  facilities  in  the 
2596-2644  MHz  fiuquency  band  with  a 
transmitter  site  within  80.5  km  (50 
miles)  of  the  modifying  station’s 
transmitter  site  of  the  initial  application 
for  the  interfered-with  station  was  filed 
on  September  9, 1983;  and 

(2)  An  analysis  demonstrating  that  the 
modification  will  not  cause  harmful 
interference  to  any  new  portion  of  the 
protected  service  area  of  existing  or 
proposed  co-channel  or  adjacent- 
channel  facilities  in  the  2596-2644 
frequency  band  with  a  transmitter  site 
within  80.5  km  (50  miles)  of  the 
modifying  station’s  transmitter  site,  if 
the  initial  application  for  the  interfered- 
with  station  was  filed  on  September  9, 
1983. 

***** 

11.  Paragraph  (c)  introductory  test  of 
§  21.904  is  revised  to  read  as  follows; 

§21.904  Transmitter  power. 


(c)  An  increase  in  station  transmitter 
power,  above  currently-authorized  or 
previously-proposed  values,  to  the 
maximum  values  provided  in 
subsections  (a)  and  (b)  of  this  section, 
may  be  authorized,  if  an  applicant 
demonstrates  that  the  requested  power 
increase  will  not  cause  harmful 
interference  to  any  authorized  or 
previously-proposed  co-channel  or 
adjacent-channel  station  with  a 
transmitter  site  within  80.5  kilometers 
(50  miles)  of  the  applicant’s  transmitter 
site,  or  if  an  applicant  demonstrates 
that: 

***** 

12.  Paragraph  (c)  of  §  21.906  is  revised 
to  read  as  follows; 

§21.906  Antennas. 
***** 

(c)  Transmitting  antennas  located 
within  56.3  kilometers  (35  miles)  of  the 
Canadian  border  should  be  directed  so 
as  to  minimize,  to  the  extent  that  is 
practical,  emissions  toward  the  border. 
***** 

13.  In  paragraph  (d)  of  §  21.913,  the 
term  “50  miles’’  is  replaced  with  “80.5 
kilometers  (50  miles)’’,  in  paragraph  (g) 
introductory  text  the  term  “5  miles  (8.05 
km)’’  is  replaced  with  “8.0  kilometers  (5 
miles)’’,  in  paragraph  (g)(3)  the  term  “1 
mile  (1.61  Im)’’  is  replaced  with  “1.6 
kilometer  (1  mile)’’,  in  paragraph  (g)(5) 
the  term  “5-mile  (8.05  km)’’  is  replaced 
with  “8.0  kilometer  (5  mile)’’. 

PART  22— PUBUC  MOBILE  SERVICE 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303,  48  Stat.  1066, 

1083,  as  amended:  47  U.S.C.  154,  303. 

2.  The  definition  of  “Protected  service 
area’’  in  §  22.2  is  revised  to  read  as 
follows: 

§22.2  Definitions. 
***** 

Protected  service  area.  A  fixed  32.2 
km  (20  mi)  radius  firom  a  900  MHz 
paging  transmitter  which  is  protected 
fi-om  harmful  interference.  For  other 
firequency  bands  see  reliable  service 
area. 

***** 

3.  The  fourth  sentence  of  paragraph 

(d) (1),  the  second  sentence  of  paragraph 
(d)(3)  and  paragraph  (d)(3)(iv)  of  §  22.6 
are  revised  to  read  as  follows: 

§  22.6  Filing  of  applications,  fees,  and 
numbers  of  copies. 
***** 

(d).  *  * 

(1)  *  *  *  The  microfiche  must  be 
placed  in  paper  microfiche  envelopes 


and  submitted  in  a  B6  (125  mm  x  176 
mm)  or  5  X  7.5  inch  envelope.  *  *  * 

***** 

(3)  *  *  *»The  microfiche  must  depict 
the  reduced  A4  (21  cm  x  29.7  cm)  or  8.5 
X  11  inch  (21.6  cm  x  27.9  cm)  map 
(Application  Exhibit  II,  See  Section 
22.924).  *  *  * 

***** 

(iv)  A  copy  of  each  unserved  area 
application  must  be  served  on  the 
licensees  for  the  same  ft'equency  block 
of  any  adjacent  systems  whose  CGSA, 
MSA  or  RSA  boundaries  are  within  80.4 
km  (50  mi)  of  the  boundaries  of  the 
proposed  system. 

***** 

4.  Paragraph  (b)(1)  of  §  22.13  is 
revised  to  read  as  follows: 

§22.13  General  application  requirements. 
***** 

(b)*  *  * 

(1)  The  information  previously  filed  is 
over  one  A4  (21  cm  x  29.7  cm)  or  8.5 
X  11  inch  (21.6  cm  x  27.9  cm)  page  in 
length,  and  all  information  referenced 
there  in  is  current  and  accurate  in  all 
significant  respects  under  Section  1.65 
of  this  chapter:  and 
***** 

5.  Paragraphs  (b)(l)(i),  (b)(l)(ii)(A), 
(b)(l)(ii)(B),  (b)(l)(iii),  (i)(2)  and  (j)(8)(vi) 
of  §  22.15  are  revised  to  read  as  follows; 

§  22.1 5  Technical  content  of  applications. 
***** 

(b)*  *  * 

(D*  *  * 

(i)  One-way  facilities  from  35  to  162 
MHz — within  108  kilometers  (67  miles). 

(ii)  *  *  * 

(A)  From  152  to  162  MHz — within 
135  kilometers  (84  miles). 

(B)  From  450  to  460  MHz — within  108 
kilometers  (67  miles).  ' 

(iii)  Co-channel  facilities  with  201 
kilometers  (125  miles)  when  the  bearing 
to  the  co-channel  facility  is  within  22.5 
degrees  of  a  cardinal  radial,  where  the 
effective  radiated  power  exceeds  the 
limits  indicated  in  §  22.505  for  the 
center  of  radiation  height  above  average 
elevation  in  that  radial  direction. 
***** 

(1) *  *  * 

(2)  All  applications  for  new  or 
additional  facilities  will  identify  any 
other  pending  or  concurrently  filed 
applications  in  this  service  for  new  or 
additional  facilities  within  a  64 
kilometer  (40  mile)  radius  of  the 

.  proposed  station  that  applicant,  or  any 
principal  thereof,  may  be  a  party  to  or 
have  an  interest  in,  either  directly  or 
indirectly.  All  applications  shall  also 
identify  all  existing  facilities  within  a  64 
kilometer  (40  mile)  radius  of  the 
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proposed  station  licensed  to  the 
applicant  or  in  which  the  applicant  has 
an  ownership  interest,  regardless  of  call 
sign  or  licensee  name. 

•  «  •  *  * 

())**• 

(8)*  •  * 

(vi)  900  MHz  one-way  paging.  Exact 
station  location  should  be  plotted  on  a 
map  with  a  scale  of  1:250,000  and  the 
service  protected  area  should  be 
depicted  by  a  32  kilometer  (20  mile) 
radius  for  each  base  station. 

«  •  *  •  * 

6.  In  paragraph  (c)(2)  of  §  22.23  the 
heading  and  hrat  sentence  are  revised  to 
read  as  follows: 

§  22.23  Amendment  of  applications.  (See 
also  §22.918) 

•  *  *  •  « 

(c) *  *  * 

(2)  Amendment  to  proposed  base 
station  facilities.  If  the  amendment 
enlarges  the  reliable  service  area  of  the 
proposed  base  station  facilities  by  more 
than  1.6  kilometers  (1  mile)  along  any 
of  eight  radials  spaced  every  forty-five 
(45)  degrees  from  zero  degree  True 
North.*  *  * 

•  «  *  «  .* 

7.  Paragraphs  (c)(1)  and  (c)(2)  of 
§22.33  are  revised  to  read  as  follows: 

§22.33  Grants  by  random  setaction. 
***** 

(c)  *  *  * 

(1)  An  applicant  proposing  to  add  one 
or  more  transmitter  locations  to  an 

‘  authorized  statimr  on  the  same 
frequency  or  frequencies  for  which  it  is 
already  licensed  and  within  64 
kilometers  (40  miles)  of  existing 
transmitter  locations  on  those 
frequencies,  and  when  the  applicant 
demonstrates  in  its  application  a 
demand  by  its  existing  subscribers  for 
the  expanded  service;  or 

(2)  An  applicant  proposing  to  add  one 
or  more  frequencies  to  an  authorized 

-  station  at  the  same  location  or  other 
locations  within  64  kilometers  (40 
miles)  of  an  existing  transmitter 
location,  if  the  frequencies  to  be  added 
are  in  the  same  frequency  band  as  those 
already  authorized  (i.e.,  low-band  (35- 
43  MHz),  VHF  (150  MHz),  UHF  (450 
MHz)  or  900  MHz). 

8.  Paragraph  (d)(l)(iu),  the  heading 
and  the  first  sentence  of  paragraph  . 

(d) (4)(iii),  note  A,  the  first  twoemitences 
of  note  B,  and  paragraphs  (2)  and  (3)  of 
note  C  of  §  22.43  are  revis^  to  read  as 
follows: 

§22.43  Period  of  conetruction. 

*  *  *  *  • 

(d)*  *  * 

(D*  •  * 


(iii)  Applicants  who  have  filed 
applications  or  amendments  which 
request  expansion  of  the  reliable  service 
area  of  a  PLMS  base  station  facility  by 
less  than  1.6  kilometers  (1  mile).  C/. 
Section  22.23(c)(2)  of  the  rules; 
***** 

(4)  *  *  * 

(iii)  Applications  and  amendments  to 
expand  the  reliable  service  area  of  a 
PLMS  base  station  by  less  than  1.6 
kilometers  (1  mile).  Apphcations  and 
amendments  which  request  expansion 
of  the  reliable  service  area  of  a  PLMS 
base  station  facility  by  less  than  1.6 
kilometers  (1  mile),  see  §  22.43(d)(l)(iii), 
shall  not  be  sub)ect  to  the  general  rules 
set  out  in  §  22.43(d)(2)(i).  *  *  * 

*  *  •  *  • 

Note  A:  Pursuant  to  an  agreement  between 
the  Commission  and  the  Department  of 
Communications  in  Canada,  Commission 
authorizations  issued  for  cellular  focilities 
built  within  72  kilometers  (45  miles)  of  the 
U.S.-Canadian  border  shall  have  the 
following  condition  attached: 

This  authorization  is  subiect  to  the 
condition  that,  in  the  event  that  cellular 
systems  using  the  same  frequency  block  as 
granted  herein  are  authcoiz^  in  adjacent 
territory  in  Canada,  coordination  of  any  of 
your  transmitter  installations  which  are 
within  72  kilometers  (45  miles)  of  the  U.S.- 
Canadian  border  shall  be  required  to 
eliminate  any  harmful  interference  that  might 
otherwise  exist  and  to  ensure  continuance  of 
equal  access  to  the  frequency  block  by  both 
countries. 

Note  B:  Pursuant  to  an  agreement  between 
the  United'States  and  Mexico,  Commission 
authorizations  issued  for  cellular  facilities 
built  within  72  kilometers  (45  miks)  of  the 
U.S.-Mexican  border,  or  whose  39  dBn 
contour  extends  into  Mexico,  shall  have  the 
following  condition  attached: 

This  authorization  is  subject  to  the 
condition  that,  in  the  event  that  cellular 
systems  using  the  same  frequencies  granted 
li^in  are  authorized  in  adjacent  tenritory  in 
Mexico,  coordination  of  yomr  transmitter 
installations  sdiich  are  within  72  kilometers 
(45  miles)  of  the  U.S. -Mexico  border  shall  be 
required  to  eliminate  any  harmful 
interference  that  might  otherwise  exist  to 
ensure  continuance  of  equal  access  to  the 
frequencies  by  both  countries.  •  •  * 
NoleC;*  *  * 

(2)  Stations  located  within  161  kikaneters 
(100  miles)  of  the  coordinates  listed  below. 

(3)  Stations  located  within  402  kilometers 
(250  miles)  of  the  Canadian  border  xeceive 
station  coordinates  listed  below  and  within 
±30  de^ees  of  the  given  azimuth  (from  the 
Canadian  station). 

«  •  •  •  • 

9.  Paragraph  (eXl)  of  §  22.100  is 
revised  to  read  as  follows: 

§22.100  Frequeneiee,  interference. 
***** 

(e)*  *  * 


(1)  The  distance  to  the  115  dBu 
contour  is  determined  using  the  ^ 
following  equation:  ^ 

d  =  0.394  X  pi/2 

where  d  is  the  distanoe  in  kilometers 
and  p  is  the  maximum  effective  radiated 
power  in  kilowatts. 
***** 

10.  Paragraphs  (b)(l)(i),  (b)(l)(ii), 
(b)(l)(iii)  and  (b)(l)(iv)  of  §  22.113  are 
revised  to  read  as  follows: 

§22.113  Quiet  zones. 
***** 

(b)*  *  * 

(D*  *  * 

(i)  All  stations  within  2.4  kilometers 
(1.5  miles); 

(ii)  Stations  within  4.8  kilometers  (3 
miles)  with  50  watts  or  more  rffective 
radiated  power  (ERP)  in  the  primary 
plane  of  polarization  in  the  azimuthal 
direction  of  the  Table  Moirotain  Radio 
Receiving  Tjone; 

(iii)  Stations  within  16  kilomet«rs  (10 
miles)  with  1  kW  or  more  ERP  in  the 
primary  plane  of  polarization  in  the 
azimuthal  direction  of  the  Table 
Moxmtain  Radio  Receiving  Zone; 

(iv)  Staticms  within  80  kilometers  (50 
miles)  with  25  kW  or  more  ERP  in  the 
primary  plane  of  polarization  in  the 
azimuthal  directiim  of  die  Table 
Moimtain  Radio  Receiving  2^ne. 
****** 

11.  Section  22.115  is  revised  to  reed 
as  follows: 

§22.115  Computatien  of  avenge  lanein 
elevation. 

Except  in  cases  of  dispute,  avwage 
terrain  elevation  may  be  calculated  by 
computer  using  elevaticms  from  a  30 
sec(^  point  or  better  topogriqihic  data 
file.  The  data  file  used  must  be 
identified.  If  a  30  second  point  data  file 
is  used,  the  elevation  data  must  be 
processed  for  intermediate  points  using 
interpolaticm  techniques;  fme  3  second 
point  data  file,  the  nearest  point  may  be 
used.  In  cases  of  dispute,  average  terrain 
elevation  determinations  must  be  done 
manually,  using  1:24,000  scale 
topographic  maps. 

(a)  Radial  average  terrain  elevation  is 
calculated  by  taking  the  arithmetic 
mean  of  the  elevations  of  a  series  of 
points  between  3  and  16  kilometers  (2 
and  10  miles)  from  the  antenna  site 
along  a  strai^t  line  path  extending 
radially  from  the  antenna  site.  If  a 
portimi  of  the  radial  path  extends  over 
foreign  territory  or  water,  such  portion 
must  not  be  induded  in  the 
computation  of  average  elevation  unless 
the  radial  path  again  passes  over  United 
States  land  between  16  and  134 
kilometers  (10  and  83  miles)  away  from 
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the  antenna  site.  At  least  50 
approximately  evenly  spaced  data 
points  for  each  radial  should  be  used  in 
the  computation. 

(b)  The  average  terrain  elevation  at  an 
antenna  site  is  the  average  of  eight 
radial  average  terrain  elevations  in  the 
following  azimuths:  0“,  45“,  90®,  135®, 
180®,  225®,  270®  and  315®  with  respect 
to  true  North. 

(c)  In  Dade  and  Broward  Coimties, 
Florida,  average  terrain  elevation  is 
assumed  to  be  3  meters  (10  feet)  above 
mean  sea  level. 

§22.117  [Amended] 

12.  In  §  22.117  paragraph  (b)(3), 
remove  the  words  “20  feet”  and  add,  in 
their  place,  the  words  “6  meters  (20 
feet)”  and  in  paragraph  (c)  introductory 
text,  remove  die  words  “one  mile”  and 
add,  in  their  place,  the  words  “1.6 
kilometers  (1  mile)”. 

13.  Section  22.501  is  amended  as 
follows: 

A.  In  paragraph  (j)(7)(i)  of  §  22.501 
Table  G  is  removed  and  reserved.  Figure 
A,  Figure  B  and  the  notes  following 
them  are  removed,  and  new  Tables  I  and 
J  are  added,  and  Table  B,  Table  C,  Table 
D  and  Table  F  are  revised  to  read  as 
shown  below. 

B.  In  paragraph  (a)(5)(i)  of  §  22.501  the 
words  “125  miles  (201  km)”  are 
removed  and  the  words  “201  kilometers 
(125  miles)”  are  added  in  their  place. 

C.  In  paragraph  (a)(5)(iii)  of  §  22.501 
the  words  “two-mile”  are  removed  and 
the  words  “3.2  kilometer  (2  mile)”  are 
added  in  their  place. 

D.  In  paragraph  (e)  of  §  22.501  the 
words  “50  miles”  are  removed  and  the 


words  “80  kilometers  (50  miles)”  are 
added  in  their  place. 

E.  In  paragraph  (f)(l)(i)  of  §  22.301  the 
words  “10  and  80  miles”  are  removed 
everywhere  they  appear  and  the  words 
“16  and  129  kilometers  (10  and  80 
miles)”  are  added  in  their  place. 

F.  In  paragraph  (f)(l)(ii)  of  §  22.501 
the  worfs  "10  miles”  are  removed 
everywhere  they  appear  and  the  words 
“16  kilometers  (10  miles)”  are  added  in 
their  place. 

G.  m  paragraph  (f){l)(ii)  of  §  22.501 
the  words  “10-^0  mile”  are  removed 
and  the  words  “16-129  kilometer  (10- 
80  mile)”  are  added  in  their  place. 

H.  In  paragraph  (g)(3)(i)  of  §  22.501 
the  words  “70  miles”  are  removed  and 
the  words  “113  kilometers  (70  miles)” 
are  added  in  their  place. 

I.  In  paragraph  (j)(3)  of  §  22.501  the 
words  “50  miles”  are  removed  and  the 
words  “80  kilometers  (50  miles)”  are 
added  in  their  place. 

J.  Paragraphs  (j)(4),  (j)(5)(i),  (j)(5)(ii), 
the  first  two  sentences  of  paragraph 
(j)(6),  the  first  sentence  of  paragraph 
(j)(7),  and  paragraphs  (k)(l)  and  (k)(2)  of 
§  22.501  are  revised  in  their  entirety  to 
read  as  shown. 

K.  The  first  two  sentences  of 
paragraph  (k)(5)(iv)  of  §  22.501  are 
revised  to  read  as  shown  below: 

§22.501  Frequencies. 
***** 

(j)*  *  * 

(4)  Mobile  stations  must  not  be 
operated  at  locations  more  than  129 
kilometers  (80  miles)  fi'om  the 
“Geographic  Canter”  of  the  appropriate 
urbanized  area  as  denned  in  Table  A  of 
this  section.  Mobile  stations  must  not  be 


operated  at  locations  that  are  more  than 
48  kilometers  (30  miles)  from  all 
associated  base  stations. 

(5) *  *  *, 

(i)  Base  stations  shall  be  located  a 
minimum  of  1.6  kilometers  (1  mile) 
fi'om  local  television  stations  operating 
on  TV  channels  separated  by  2,  3,  4.  5. 

7,  and  8  TV  channels  from  the  television 
channel  in  which  the  base  station  will 
operate. 

(ii)  Mobile  imits  operating  on  the 
frequencies  available  for  land  mobile 
use  in  any  given  urbanized  area  shall 
afford  protection  to  co-channel 
television  stations  in  accordance  with 
the  values  set  out  in  Table  D  of  this 
section.  Associated  base  transmitter 
locations  must  be  at  least  145  kilometers 
(90  miles)  firam  protected  television 
stations  when  land  mobile  stations 
transmit  in  the  adjacent  television 
channel. 

***** 

(6)  For  antenna  heights  between  152 
and  914  meters  (500  and  3000  feet) 
above  average  terrain  the  effective 
radiated  power  must  be  reduced  below 

1  kilowatt  in  accordance  with  the  values 
shown  in  Table  I  of  this  section.  For 
heights  of  more  than  152  meters  (500 
feet)  above  average  terrain,  the  distance 
to  the  radio  path  horizon  will  be 

calculated  assuming  smooth  earth. 

*  *  * 

(7)  Applicants  for  base  stations  in  the 
Miami,  Fla.,  urbanized  area  may,  in  lieu 
of  calculating  the  height  of  average 
terrain,  use  3.2  meters  (10  feet)  as 
average  terrain  height. 

(i)*  ®  * 


Table  B — Antenna  heights  of  152  meters  (500  feet)  or  less  above  average  terrain.  For  antenna  heights  between  those  in  the  table, 
use  the  next  higher  antenna  height.  For  distances  between  those  in  the  table,  use  the  next  lower  distance. 


Maximum  ERP  (Watts)  for  Base  Transmitters 


Distance  to  protected  TV  station  location  in 
kilometers  (mUes) 


15 

(50) 


Antenna  height  above  average  terrain  in  meters  (feet) 


30  46 

(100)  (150) 


61 

(200) 


76  91 

(250)  (300) 


107  122 

(350)  (400) 


137  152 

(450)  (500) 


261  (162)  .... 
257  (160)  .... 
249  (155)  .... 
241  (150)  .... 
233  (145)  ... 
225  (140)  ... 
217  (135)  ... 
209  (130)  ... 
201  (125)  ... 
193  (120)  ... 


1000 

1000 

1000 

1000 

850 

600 

450 

350 

225 

175 


1000 

1000 

1000 

1000 

750 

575 

400 

300 

200 

150 


1000 

1000 

1000 

950 

650 

465 

335 

245 

170 

125 


1000 

1000 

1000 

775 

575 

400 

300 

200 

150 

105 


1000 

1000 

1000 

725 

500 

350 

255 

185 

125 

90 


1000 

1000 

875 

625 

440 

300 

240 

160 

110 

80 


1000 

1000 

775 

550 

400 

275 

200 

145 

-.100 

76 


1000 

1000 

700 

500 

350 

250 

185 

125 

90 

60 


1000 

1000 

1000 

800 

625 

575 

450 

400 

320 

300 

230 

225 

165 

150 

120 

100 

80 

75 

55 

50 

TaUe  C — ^Antenna  heights  of  152  meters  (500  feet)  or  less  above  average  terrain.  For  antenna  heights  between  those  in  the  table, 
use  the  next  higher  antenna  height.  For  distances  between  those  in  the  table,  use  the  next  lower  distance. 
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Maximum  ERP  (Watts)  for  Base  Transmitters 


Antenna  height  above  average  terrain  in  meters  (feet) 


Distance  to  specified  location  in  kilometers  (miles) 

30 

(100) 

46 

(150) 

61 

(200) 

76 

(250) 

91 

(300) 

107 

(360) 

122 

(400) 

137 

(450) 

152 

(500) 

108  (67)  . 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

106  (66)  . 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

750 

105  (65)  . 

1000 

1000 

1000 

1000 

1000 

1000 

825 

650 

600 

103  (64)  . 

1000 

1000 

1000 

1000 

1000 

775 

625 

500 

400 

101  (63)  . 

1000 

1000 

1000 

1000 

440 

400 

350 

320 

300 

100  (62)  . 

1000 

1000 

1000 

525 

375 

250 

200 

150 

125 

98  (61)  . 

1000 

700 

450 

250 

200 

125 

100 

75 

50 

97  (60)  . 

1000 

425 

225 

125 

100 

75 

50 

Table  D— Minimum  distance  between 
associated  base  station  and  protected  co-  Mobile  untt  ERP 

channel  television  station  where  mobile  '  ’ 

Minimum  distance  Mobile  unit  ERP 

Mirtimum  distance 

Kilometers 

Miles 

Kilometers 

Miles 

transmits  in  the  same  television  channel. 

60  . 

225 

140  10  . 

188 

117 

50  . 

217 

135  5  . 

180 

112 

25  . 

201 

125 

“  *  *  * 

*  * 

Table  F — ^Antenna  heights  of  152  meters  (500  feet)  or  less  above  average  terrain.  For  antenna  heights  between  those  in  the  table, 
use  the  next  higher  antenna  height.  For  distances  between  those  in  the  table,  use  the  next  lower  distance. 

Maximum  ERP  (Watts)  for  Base  Transmitters 


Antenna  Height  Above  Average  Terrain  in  Meters  (Feet) 


kilometers  (miles) 

15 

30 

46 

61 

76 

91 

107 

122 

137 

152 

(50) 

(100) 

(150) 

(200) 

(250) 

(300) 

(350) 

(400) 

(450) 

(500) 

209  (130) . 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

201  (125) . 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

850 

750 

725 

193  (120) . 

1000 

1000 

1000 

1000 

900 

750 

675 

600 

550 

500 

185  (115) . . . . 

1000 

1000 

800 

725 

600 

525 

475 

425 

375 

350 

177(110) . 

850 

700 

600 

500 

425 

375 

325 

300 

275 

225 

169  (105) . 

600 

475 

400 

325 

275 

250 

225 

200 

175 

150 

161  (100) . 

400 

325 

275 

175 

150 

140 

125 

110 

100 

153  (95) . . . 

275 

175 

125 

110 

95 

80 

70 

60 

50 

145  (90) . . . 

175 

1  125 

100 

75 

50 

Table  G — (Reserved] 

* 

ft 

ft 

ft 

ft 

Table  I — ^Antanna  heights  of  more  than  152  meters  (500  feet)  above  average  terrain.  For  intermediate  values  of  height  and/or 
distance,  use  linear  interpolation  to  obtain  the  maximum  permitted  ERP. 


Maximum  ERP  (Watts)  for  Control  Transmitters 


Antenna  Height  Above  Average  Terrain  in  Meters  (Feet) 

Distance  to  protected  TV  station  Location  in  kilometers  (miles) 

152 

(500) 

305 

(1000) 

457 

(1500) 

610 

(2000) 

762 

(2500) 

914 

(3000) 

261  (162) . 

241  (150) . . . 

1000 

400 

501 

209 

282 

110 

170 

60 

110 

36 

71 

23 

225  (140) . 

225 

102 

50 

28 

16 

10 

209  (130) . 

100 

48 

21 

11 

5 

193  (120) . . 

50 

19 

9 

5 

2 

Table  ) — ^Antenna  heights  of  more  than  152  meters  (500  feet)  above  average  terrain.  For  intermediate  values  of  height  and/or 
distance,  use  linear  interpolation  to  obtain  the  maximtun  permitted  E^. 

Maximum  ERP  (Watts)  for  Control  Transmitters 


Distance  to  protected  TV  station  location  in  kilometers  (miles) 

Antenna  Height  Above  Average  Terrain  in  meters  (feet) 

152 

(500) 

305 

(1000) 

457 

(1500) 

610 

(2000) 

762 

(2500) 

914 

(3000) 

209  (130) . 

1000 

447 

219 

117 

71 

46 
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Maximum  ERP  (Watts)  for  Control  Transmitters— Continued 


Distance  to  protected  TV  station  location  in  kitometers  (miles) 


m 


I  mm  n  mJ  :  W:aV f  :I»  r  :M  I:I  i  f  :1 1  ■■  If  iiTu  (iTCT  If 


193(120) . . . . — . 

177(110) . . . . . 

161  (100) . . . . . 

153  (95) . . . . . . 


610  762 

(2000)  (2500) 

95  50  30  I 

35  19  11 

10  5  3 

5  3  2 


(1)  Control  stations  must  be  located  within  80  kilometers  (50  miles)  of  the  center  city  coordinates  listed  in  paragraph 
(k)(3)  of  this  section. 

(2)  (Control  staticms  may  transmit  with  1000  watts  effective  radiated  power  and  an  antenna  center  of  radiation 
hei^t  above  average  terrain  of  152  meters  (500  feet). 

*  •  *  *  « 

(5)  *  *  * 

(iv)  For  antenna  heights  between  152  and  914  meters  (500  and  5,000  feet)  above  average  terrain  the  el^ective  radiated 
power  must  be  reduced  below  1  kW  in  accordance  with  the  values  shown  in  Table  I  of  s22.501(j)  except  for  channel 
15  in  New  York,  NY,  and  Cleveland,  Ohio  and  channel  16  in  Detroit,  Mich.,  where  the  effective  radiated  power  must 
be  reduced  in  accordance  with  Table  J.  For  heights  of  more  than  152  meters  (500  feet)  above  average  terrain,  the 

distance  to  the  radio  path  horizon  will  be  calculated  assuming  smooth  earth.  *  *  * 

«  •  •  *  .  >  • 

14.  Section  22.502  is  amended  by  revising  paragraph  (b)  and  the  tables  in  paragraphs  (a)  and  (c).  as  follows; 

$  22.502  Classification  of  base  stations. 

(a)*  *  * 

CXass  of  Public  Land  Mobile  Station 

Effective  radiated  power  (watts) 


Antenna  HAAT  in  meters  (feet) 


123  to  152  (401  to  500)  .. 
92  to  122  (301  to  400) 

61  to  91  (201  to  300) _ 

31  to  60  (101  to  200) _ 

X  or  less  (100  or  less) .. 


Xorless 

31-60 

61-120 

121-250 

C 

B 

B 

A 

C 

C 

B 

B 

D 

C 

C 

B 

D 

D 

C 

C 

E 

D 

D 

C 

251-500 


(b)  Any  station  with  antenna  height  more  than  152  meters  (500  feet)  above  average  terrain  and  effective  radiated 
power  wit^  the  limits  in  §  22.505  is  considered  to  be  a  Class  A  station. 


(c)*  *  * 


Class  of  931  MHz  Paging  Station 


Antenrw  HAAT  in  meters  (feet) 


125  or  less 


Effective  radiated  power  (Watts) 
¥51-500  I  501-1000 


1861-3500 


1220  to  1524  (4001  to  5000)  . 

062  to  1219  (2826  to  4000)  . . . 1  H 

611  to  861  (2001  to  2825)  . . 

428  to  610  (1401  to  2000)  . . . 

306  to  427  (1001-1400) . 

170  to  305  (581-1000) . 

177  Of  less  (580  or  less) . . . 
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15.  Section  22.503  is  amended  by 
revising  the  tables  in  paragraphs  (a),  (b) 
and  (d),  and  removing  the  word 
"mileage”  from  paragraph  (c)  and 
adding  the  word  "distance”  in  its  place. 

§  22.503  Geographic  separation  of  co¬ 
channel  stations. 

(a)*  *  * 

Minimum  Required  Distance  Sepa¬ 
ration  Between  Co-channel  Sta¬ 
tions  Using  VHF  Frequencies 
Listed  in  §  22.501(b) 

[In  kilometers  (miles)] 


Station 

class 

A 

_ 

B 

C 

D 

E 

A . 

135 

129 

121 

113 

106 

(84) 

(80) 

(75) 

(70) 

(66) 

B . 

129 

119 

111 

103 

97 

(80) 

(74) 

(69) 

(64) 

(60 

C . 

121 

111 

93 

87 

.80 

(75) 

(69) 

(58) 

(54) 

(50) 

D . 

113 

103 

87. 

71 

64 

(70) 

(64) 

(54) 

(44) 

(40) 

E  . 

106 

97 

80 

64 

48 

(66) 

(60) 

(50) 

(40) 

(30) 

Minimum  Required  Distance  Sepa¬ 
ration  Between  Co-channel  Sta¬ 
tions  Using  UHF  Frequencie? 
Listed  in  §  22.501(b) 

[In  kilometers  (miles)] 


Station 

class 

A 

B 

C 

D 

E 

A . 

108 

103 

98 

93 

89 

(67) 

(64) 

(61) 

(58) 

(55) 

B  . 

103 

93 

■'  87 

82 

76 

(64) 

(58) 

(54) 

(51) 

(47) 

C . 

98 

87 

76 

71 

68 

(61) 

(54) 

(47) 

(44) 

(42) 

Minimum  Required  Distance  Sepa¬ 
ration  Between  Co’^hannel  Sta¬ 
tions  Using  UHF  Frequencies 
Listed  in  §  22.501(b)— Continued 
[In  kilometers  (miles)] 


Station 

class 

A 

B 

C 

D 

E 

D . 

93 

82 

71 

60 

55 

(58) 

(51) 

(44) 

(37) 

(34) 

E  . 

89 

76 

68 

55 

42 

(55) 

(47) 

(42) 

(34) 

(26) 

(b)*  *  • 


Minimum  Required  Distance  Sepa¬ 
ration  Between  Co-channel  Sta¬ 
tions  Using  VHF  One-Way  Pag¬ 
ing  Frequencies 

[In  kilometers  (miles)] 


Station 

class 

A 

B 

C 

D 

E 

A . 

108 

103 

95 

90 

85 

(67) 

(64) 

(59) 

(56) 

(53) 

B . 

103 

93 

87 

82 

76 

(64) 

(58) 

(54) 

(51) 

(47) 

C . 

95 

87 

72 

68 

61 

(59) 

(54) 

(45) 

(42) 

(38) 

D . 

90 

82 

68 

55 

52 

(56) 

(51) 

(42) 

(34) 

(32) 

E  . 

85 

76 

61 

52 

48 

(53) 

(47) 

(38) 

(32) 

(30) 

(d)  •  *  * 


Minimum  Required  Distance  Sepa¬ 
ration  Between  (Do-channel  Sta¬ 
tions  Using  UHF  One-Way  Pag¬ 
ing  Frequencies 


[In  kilometers  (miles)] 


Station 

class 

L 

K 

H 

G 

F 

L . 

113 

121 

129 

163 

224 

K  . 

(70) 

121 

(75) 

126 

(80) 

134 

(101) 

167 

(139) 

229 

H . 

(75) 

129 

(78) 

134 

(83) 

138 

(104) 

172 

(142) 

233 

G . 

(80) 

163 

(83) 

167 

(86) 

172 

(107) 

187 

(145) 

248 

F  . 

(101) 

224 

(104) 

229 

(107) 

233 

(116) 

248 

(154) 

275 

(139) 

(142) 

(145) 

(154) 

(171) 

16.  Section  22.504,  paragraph  (b)  is 
amended  by  removing  Figures  1,  2,  3, 
and  4.  Paragraph  (b)(1),  the  table  in 
paragraph  (b)(2)  and  paragraph  (c)  are 
revised  to  read  as  follows: 

§  22.504  Reliable  service  area. 

*  *  *  *  * 

(b)(1)  The  field  strength  contours 
described  in  paragraph  (a)  of  this 
section  determine  the  limits  of  the 
reliable  service  area  of  stations  other 
than  those  transmitting  in  the  931-932 
MHz  frequency  range  for  the  purpose  of 
providing  protection  to  such  stations 
from  co-channel  harmful  interference 
and  for  defining  the  area  within  which 
consideration  will  be  accorded  claims  of 
economic  competitive  injury.  The 
propagation  curves  contained  in  FCC 
Report  No.  R-6406,  "Technical  Factors 
Affecting  the  Assignment  of  Facilities  in 
the  Domestic  Public  Land  Mobile  Radio 
Service”,  by  Roger  B.  Clarey  must  be 
used  in  determining  areas  of  reliable 
service  and  interference. 

(2)*  *  * 


Radius  in  Kilometers  (Miles) 


Station  Class  . 

F 

G 

H 

K 

L 

Service  Area . 

84  (52) 

56(35) 

42  (26) 

37  (23) 

32  (20) 

Interfering  Contour . . 

192 

130 

97(60) 

89(55) 

80  (50) 

(119) 

(81) 

- 

***** 

(c)  All  applications  for  base  station 
authorization  (Form  401)  shall  show  the 
maximum  distance  from  the  base  station 
to  the  reliable  service  area  contour  as 
determined  from  each  of  the  eight 
radials  shown  in  §22.115  (a)(1)  and  (b). 

17.  In  §  22.505  in  paragraph  (a)(1)  of 
§  22.505  the  words  "500  feet”  are 
removed  and  the  words  "152  meters 
(500  feet)”  are  added  in  their  place,  the 
tables  in  paragraphs  (a)(2)  and  (b)  are 


revised,  in  paragraph  (c)(1)  the  words 
"500  feet”  are  removed  and  the  words 
"152  meters  (500  feet)”  are  added  in 
their  place,  in  the  formula  at  the  end  of 
paragraph  (c)(1)  the  words  "HAAT/500” 
are  removed  and  the  words  "HAAT/ 
152”  are  added  in  their  place,  and  the 
words  "with  HAAT  in  meters.”  are 
added  after  the  formula  at  the  end  of 
paragraph  (c)(1). 


22.505  Antenna  height-power  limit, 
(a)  *  *  * 

(2)*  *  * 


Antenna  HAAT  in  meters  (feet) 

Maximum 

ERPin 

watts 

152  (500)  . . 

'  (500) 

168  (550)  . 

397 

183  (600)  . 

323 

213  (700) . 

223 

244  (800) . 

166 

274  (900)  . 

126 

lfH)2  Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Rules  and  Regulations 


Antenna  HAAT  in  nrsaters  (feet) 

Maximum 
ERP  in 
watts 

305(1000)  . 

98 

381  (1250)  . . . 

57 

457  (1500)  . 

37 

610  (2000)  . . . 

20 

762  (2500)  . 

13 

914  (3000)  ...._ . 

10 

1067  (3500)  . . 

9 

1219  (4000)  . . . 

8 

1524  (5000)  . . . 

7 

***** 

(b)*  *  * 

Maximum 

Antenna  HAAT  in  meters  (feet) 

ERP  in 

watts 

1524  (5000)  . . 

65 

1372  (4500)  . . 

70 

1219  (4000) . 

75 

1067  (3500)  . . . 

100 

914  (3000)  . . . 

140 

762  (2500)  . 

200 

610  (9000)  . 

350 

457  (1500)  . 

600 

305  (1000)  . 

1000 

***** 

18.  Paragraph  (f)(1)  of  §  22.506  is 
revised  to  read  as  follows; 


§22.506  Power. 

***** 

(f)  *  *  * 

(1)  All  appKcations  proposing  the  use 
of  the  frequencies  152.24, 152.84, 

158.10, 158.70,  and  454.025  MHz 
operating  with  effective  radiated  powers 
above  500  watts  must  show  that  their 
base  stations  are  located  a  required 
distance  from  adjacent  channel  stations: 
5  kilometers  (3.2  miles)  for  the  152  MHz 
band  and  7  kilometers  (4.4  miles)  for  the 
frequency  454.025  MHz.  All  applicants 
for  these  adjacent  channel  frequencies 
must  submit  a  study  of  the 
Commission’s  Master  Frequency  File 
showing  that  the  required  separation 
distances  to  the  adjacent  channel  base 
stations  have  been  met.  In  addition,  any 
common  carrier  stations  operating  on 
158.70  and  158.10  MHz  at  powers 
greater  than  500  watts  must  submit  an 
analysis  of  the  common  carrier  land 
mobile  base  station  cumulative  staff 
study  showing  that  they  are  located 
more  than  5  kilometers  (3.2  miles)  from 
common  carrier  stations  operating  on 
the  base  channels  152.21  and  152.81 
MHz  respectively. 
***** 

§22.521  [AmendMl] 

19.  In  the  first  sentence  of  paragraph 
(b)  of  §  22.521  the  words  “25  miles”  are 
removed  and  the  words  “40  kilometers 
(25  miles)”  are  added  in  their  place. 


§22.525  [Anwnded] 

20.  In  paragraphs  (b)  and  (e)  §  22.525 
the  words  “forty  miles”  are  removed 
everywhere  they  occur  and  the  words 
“64  kilometers  (40  miles)”  are  added  in 
their  place. 

21.  Paragraphs  (a)(2)(i),  (a)(2)(iv)  and 
(a)(3)  of  §  22.601  are  revised,  and  in  the 
first  two  sentences  of  paragraph  (gK3)  of 
§  22.601  the  wOTds  “150  miles”  are 
remov'ed  everywhere  they  occur  and  the 
words  “241  kilometers  (150  miles)”  are  ' 
added  in  their  place  to  read  as  follows; 

§22.601  Frequencies. 

(a)  *  *  * 

(2)*  *  * 

(i)  Rural  radio  service  licensees  may 
not  use  these  hequencies  within  161 
kilometers  (100  miles)  of  the  border  of 
the  top  54  SMSAs  as  defined  in  the 
Domestic  Cellular  Radio  Service; 
***** 

(iv)  The  same  frequency  group  may 
not  be  reassigned  to  a  base  station 
within  113  kilometers  (70  miles)  of 
another  base  station  on  the  same 
channels  or  channels  offset  by  12.5  kHz; 
***** 

(3)  For  the  Canadian  Regions  and 
within  110  kilometers  (68  miles)  of  the 
Mexican  border,  the  hequencies  in 
paragraph  (c)  of  this  section  are  not 
available. 

***** 

§22.902  [Amended] 

22.  In  the  first  sentence  of  paragraph 
(d)(1)  of  §  22.902  the  words  “75  miles” 
are  removed  and  the  vKords  “121 
kilometers  (75  miles)”  are  added  in  their 
place. 

23.  Paragraphs  (a)(1),  (a)(2),  (a)(3)  and 
(a)(5)  of  §  22.903  are  revised  to  read  as 
follows: 

§  22.903  Cellular  geographic  service  area. 
***** 

(a)  *  •  * 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  radial  distance 
horn  a  cell  transmitting  antenna  to  its 
service  area  boundary  is  calculated  as 
follows: 

d  =  2.531  xhoMxpoi7 
where 

d  is  the  radial  distance  in  kilometers 
h  is  the  radial  antenna  HAAT  in 
meters 

p  is  the  radial  ERP  in  Watts 

(2)  For  the  cellular  systems  authorized 
to  serve  the  Gulf  of  Mexico  MSA,  the 
radial  distance  horn  a  cell  transmitting 
antenna  to  its  service  area  boundary  is 
calculated  as  follows: 

d  =  6.895xh0  30xp0).‘i 
where 

d  is  the  radial  distance  in  kilometers 


h  is  the  radial  antenna  HASL  or 
HAMSL  in  meters 
p  is  the  radial  ERP  in  Watt  j 

(3)  The  value  used  for  h  in  the 
formula  in  paragraph  (a)(2)  of  this 
section  must  not  be  less  than  8  meters 
(26  feet)  HASL  (or  HAMSL,  as 
appropriate  for  the  support  structure). 
The  value  used  for  h  in  the  formula  in 
paragraph  (a)(1)  of  this  section  must  not 
be  less  than  30  meters  (98  feet)  HAAT. 
except  that  for  unserved  area 
applications  proposing  a  cell  with  an 
EFT*  not  exceeding  10  Watts,  the  value 
for  h  used  in  the  formula  to  determine 
the  service  area  boundary  for  that  cell 
may  be  less  than  30  meters  (98  feet) 
HAAT,  but  not  less  than  3  meters  (10 
feet)  HAAT. 

*  *  *  .  *  * 

(5)  Whenever  use  of  the  formula  in 
paragraph  (a)(1)  of  this  section  pursuant 
to  the  exception  contained  in  paragraph 
(a)(3)  of  this  section  results  in  a 
calculated  distance  that  is  less  than  5.4 
kilometers  (3.4  miles),  the  radial 
distance  to  the  service  area  boundary  is 
deemed  to  be  5.4  kilometers  (3.4  miles). 
***** 

24.  Section  22.905  is  revised  to  read 
as  follows: 

§22.905  Antenna  height-power  for  base 
stations. 

In  view  of  the  fact  that  the 
predominant  characteristic  of  cellular 
systems  is  frequencj'  reuse  within  a 
given  service  area,  foe  effective  radiated 
power  (ERP)  of  base  stations  with 
transmitting  antennas  in  excess  of  152 
meters  (500  feet)  above  average  terrain 
(AAT)  must  be  reduced  as  shown  in  foe 
table  below,  unless  coordination  is 
performed  and  agreements  are  reached 
with  all.  neighboring  carriers  that  are 
within  120  kilometers  (7^  miles). 


,  Antenna  HAAT  in  meters  (feet) 

Maxi¬ 
mum 
ERP  in 
watts 

152  (500)  . 

500 

168  (550) . ; . 

397 

183  (600)  . 

323 

213  (700)  . 

223 

244  (800)  . . 

166 

274  (900)  . 

126 

305  (1000)  . 

98 

381  (1250) . 

57 

457  (1500)  . . 

37 

610  (2000)  / . - . 

20 

762  (2500)  . 

13 

914 (3000)  . 

10 

1067  (3500)  . 

9 

1219  (4000)  . . 

8 

1524  (5000)  . 

7 

For  AATs  between  the  above  listed  values, 
linear  interpolation  should  be  used. 
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25.  The  last  sentence  of  paragraph 

(a) (1)  of  §  22.913  is  revised  and  in 
paragraph  (c)  of  §  22.913  the  words  "4 
X  6  inch”  are  removed  and  the  words 
‘‘B6  (125  mm  x  176  mm)  or  4  x  6  inch 
(102  mm  X  152  mm)”  are  added  in  their 
place  to  read  as  follows: 

§  22.91 3  Content  and  form  of  MSA 
applications. 

(a)*  *  * 

(1)  *  *  >  In  addition,  this  exhibit 
shall  include  an  A4  (21  cm  x  29.7  cm) 
or  8.5  X  11  inch  (21.6  cm  x  27.9  cm) 
reduced  copy  of  the  1:250,000  scale  map 
required  by  §  22.903(a). 
***** 

26.  In  paragraph  (a)(1)  of  §  22.923  the 
words  “8V2  X  11  inch”  are  removed  and 
the  words  “A4  (21  cm  x  29.7  cm)  or  8.5 
X  11  inch  (21.6  cm  x  27.9  cm)”  are 
added  in  their  place,  in  paragraphs 

(b) (1)  and  (b)(5)  of  §  22.923  the  words  “5 
inch  X  7V2  inch”  are  removed  and  the- 
words  “B6  (12.5  cm  x  17.6  cm)  or  5  x 

7.5  inch  (12.7  cm  x  19.1  cm)”  are  added 
in  their  place  and  in  paragraph  (b)(6)  of 
§  22.923  the  words  “9  inch  x  12  inch” 
are  removed  and  the  words  ”C4  (22.9 
cm  X  32.4  cm)  or  9  x  12  inch  (22.9  cm 

X  30.5  cm)”  are  added  in  their  place. 

27.  Paragraph  (a)(1)  and  the  first 
sentence  of  paragraph  (b)(2)  of  §  22.924 
are  revised  to  read  as  follows: 

§  22.924  Content  and  form  of  applications 
for  unserved  areas. 

(a)  *  *  * 

(1)  Applications  for  unserved  areas 
must  propose  a  minimum  geographical 
coverage  of  130  contiguous  square 
kilometers  (50  contiguous  square  miles). 

***** 

(b)  •  *  * 

(2)  Exhibit  n-A4  (21  cm  x  29.7  cm)  or 

8.5  X  11  inch  (21.6  cm  x  27.9  cm) 
reduced  map.  *  •  * 

*****- 

.  28.  Paragraph  (b)  of  §  22.925  is  revised 

to  read  as  follows: 

§22.925  System  information  update. 
***** 

(b)  The  reduced  map  must  be  a 
proportional  reduction,  to  A4  (21  cm  x 
29.7  cm)  or  8.5  x  11  inches  (21.6  cm  x 
27.9  cm),  of  the  full-size  map  required 
in  paragraph  (a)  of  this  section,  imless 
it  proves  to  be  impractical  to  depict  the 
entire  cellular  market  by  reducing  the 
full-size  map.  In  such  instance,  an  A4 
(21  cm  X  29.7  cm)  or  8.5  x  11  inch  (21.6 
cm  X  27.9  cm)  map  of  a  different  scale 
may  be  substituted,  provided  that  the 
required  features  of  the  full-size  map  are 
clearly  depicted  and  labeled. 

29.  Paragraph  (h)  of  §  22.930  is 
revised  to  read  as  follows: 


§  22.930  Special  provisions  for  alternative 
cellular  technologies  and  auxiliary  services. 
***** 

(h)  Operations  under  the  cellular 
service  option  are  subject  to  fiequency 
coordination  in  accordance  with 

§  22.902(d)  and  the  following 
requirements.  The  cellular  system 
operator  must  perform  an  engineering 
analysis  to  ensure  that  interference  will 
not  occur  from  implementation  of 
auxiliary  services  or  alternative  cellular 
technologies.  The  operator  must  obtain 
the  concurrence  of  other  cellular 
systems  on  the  same  frequency  block 
within  121  kilometers  (75  miles). 

30.  In  Table  A  following  §  22.1001 
paragraph  (a),  remove  the  words  “3- 
mile”  and  add,  in  their  place,  the  words 
“5-kilometer  (3-mile)”. 

31.  In  Table  B  following  §  22.1001 
paragraph  (b),  remove  the  words  “3- 
mile”  and  add.  in  their  place,  the  words 
“5-kilometer  (3-mile)”. 

32.  In  Table  C  following  §  22.1001 
paragraph  (c),  remove  the  words  “3- 
mile”  and  add,  in  their  place,  the  words 
“5-kilometer  (3-mile)”. 

33.  In  Table  C  following  §  22.1001 
paragraph  (c),  remove  the  words  “175 
mile”  and  add.  in  their  place,  the  words 
“282-kilometer  (175-mile)”. 

34.  Paragraphs  (d)(2)(i),  (d)(2)(ii), 
(d)(4),  (d)(5)  and  (d)(6).  and  Table  D  and 
the  note  following  and  Table  E  and  the 
note  following  in  paragraph  (d)(7)  of 

§  22.1001  are  revised  to  read  as  follows: 

§22.1001  Frequencies. 

*  *  *  *  * 

(d)*  *  * 

(2)*  *  * 

(i)  Using  the  method  specified  in 

§  73.611  of  this  chapter,  determine  the 
distance  between  the  proposed  station 
and  the  protected  co-diannel  television 
station.  If  the  exact  distance  does  not 
appear  in  Table  D  of  this  section,  the 
next  lower  distance  separation  figure  is 
to  be  used. 

(ii)  Enter  the  table  at  the  distance 
figure  found  in  paragraph  (d)(2)(i)  of 
this  section.  Opposite  this  distance 
figure,  ERPs  are  given  that  may  be  used 
for  antenna  heights  of  30. 46,  or  61 
meters  (100, 150,  or  200  feet)  above  sea 
leave.  If  the  exact  antenna  height  is  not 
shown,  the  ERP  allowed  will  ^  that 
shown  for  the  next  higher  antenna 
height. 

***** 

(4)  No  airborne  subscriber  station 
shall  be  operated  with  an  effective 
radiated  power  in  excess  of  1  watt  or  at 
heights  in  excess  of  305  meters  (1,000 
feet)  above  mean  sea  level.  Airborne 
subscriber  stations  using  Channel  17 
frequencies  shall  not  be  operated 
outside  the  limits  of  the  2^ne  specified 


in  Table  A  of  this  section.  Further,  to 
provide  adjacent  channel  protection  to 
TV  Channel  18.  these  stations  shall  hot 
operate  within  a  129  kilometer  radial 
distance  to  Lake  Charles,  Louisiana. 
Airborne  subscriber  stations  using 
Channel  16  frequencies  shall  not  be 
operated  outside  the  limits  of  the  Zone 
specified  in  Table  B  of  this  section. 
Further,  to  provide  adjacent  channel 
protection  to  TV  Channel  15,  these 
stations  shall  not  operate  within  a  129 
kilometer  (80  mile)  radial  distance  to 
Lafayette,  Louisiana.  Airborne 
subscriber  stations  using  Channel  15 
frequencies  shall  not  be  operated 
outside  the  limits  of  the  ^ne  specified 
in  Table  C  of  this  section.  Further,  to 
provide  adjacent  channel  protection  to 
TV  Channels  14  and  16,  these  stations 
shall  not  operate  within  a  129  kilometer 
(80  mile)  radial  distance  of  either 
Corpus  Christi  or  Houston,  Texas. 

(5)  Antenna  heights  in  excess  of  61 
meters  (200  feet)  above  mean  sea  level 
will  not  be  authorized,  except  that 
surface  mobile  stations  will  be  limited 
to  a  height  of  10  meters  (30  feet)  above 
the  water  line. 

(6)  Mobile  stations  shall  not  operate 
with  an  effective  radiated  power  in 
excess  of  25  watts  within  32.2  km  (20 
miles)  of  the  5  kilometer  (3  mile)  limit. 

In  all  other  Zones,  the  effective  radiated 
power  shall  not  exceed  100  watts. 

f7)*  ‘  * 

Table  D.~Protection  of  Co-chan¬ 
nel  Full  Service  Television  Sta¬ 
tions  BY  Stations  in  the  Off¬ 
shore  Radio  Telecommunications 
Service 

[65  dB  protection] 


Distance  from  | 
ORTS  transmit-  | 
ter  to  TV  station  ; 
in  kilometers 
(miles) 

Antenna  height  above 
mean  seal  level  in  meters 
(feet) 

30  1 

(100)  1 

1  46 

i  (150) 

61 

(200) 

338(210)  . 

1000 

1000 

1000 

330  (205)  . 

1000 

900  1 

800 

322(200)  . 

800 

710 

630 

314(195)  . ;. 

I  590 

520 

450 

306(190)  . 

450 

400 

330 

298  (185)  . 

320 

280 

240 

290(180)  . 

250 

210 

175 

282(175)  . 

180 

150 

130 

274(170)  . 

175 

110 

100 

265(165)  . 

95 

80 

70 

258(160)  . 

65 

55 

50 

249(155)  . 

50 

40 

35 

241  (150)  . 

35 

30  : 

I _ 25 

Note:  No  ORS  station  shall  operate  less 
than  241.4  km  (150  mi)  from  any  full  service 
co-channel  TV  station. 
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Table  E.— Protectjon  of  Adjacent 
Channel  Full  Service  Television 
Stations  by  Stations  in  the  Off¬ 
shore  Radio  Telecommunications 
Service 

[0  dB  protection] 


Distance  beyond  the 
5-kilometer  (3-mile) 
limit  in  kilometers 
(miles) 

Antenna  height 
above  sea  level  in 
meters  (feet) 

30 

(100) 

61 

(200) 

6  (4) . 

25 

6 

8  (5) . 

40 

10 

10  (6) . 

65 

15 

11  (7) . 

100 

25 

13  (8) . 

150 

35 

14  (9) . 

215 

50 

16  (10) . 

295 

70 

18(11) . 

400 

100 

19  (12) . 

530 

130 

21  (13) . 

685 

170 

23  (14) . 

870 

215 

24  (15) . 

1000 

270 

26  (16) . 

1000 

415 

27  (17) . 

1000 

505 

29  (18) . 

1000 

610 

31  (19) . 

1000 

730 

32  (20) . 

1000 

865 

34  (21) . 

1000 

1000 

Note:  Table  E  of  this  section  applies  only 
within  a  128.8  km  (80  mi)  radial  distance  of 
full  service  adjacent  channel  TV  stations. 

***** 

§22.1002  [Amended] 

35.  In  the  first  sentence  of  §  22.1002 
the  words  "20  miles"  are  removed  and 
the  words  "32  kilometers  (20  miles)"  are 
added  in  their  place,  and  the  words  "3 
mile"  are  removed  and  the  words  "5 
kilometer  (3  mile)"  are  added  in  their 
pldC0* 

36.  In  the  first  sentence  of  §  22.1109 
the  words  "one  mile"  are  removed  and 
the  words  "1.6  kilometers  (1  mile)"  are 
added  in  their  place,  and  paragraphs  (a) 
and  (b)  are  revised  to  read  as  follows: 

§  22.1 1 09  Geographical  channel  block 
layout 

***** 

(a)  Air-ground  licensees  may  use  any 
of  the  channels  to  provide  service  from 
any  location  to  airborne  mobile  stations 
on  the  ground,  provided  that  no 
interference  is  caused  to  service 
provided  by  grormd  stations  operating 
in  accordance  with  the  geographical 
channel  block  layout  or  wi^  paragraph 
(b)  of  this  section,  and  provided  that  the 
locations  of  ground  stations  providing 
such  service  are  at  least  483  Idlometers 
(300  miles)  from  all  locations  using  the 
channel  block(s)  for  commimication 
with  800  MHz  airborne  mobile  stations 
in  flight. 

(b)  A  groimd  station  location  may  be 
more  than  1.6  kilometers  (1  mile)  from 


all  of  the  locations  listed  in  this  section 
provided  that  it  is  at  least  885 
kilometers  (550  miles)  from  all  existing 
locations  using  the  same  channel  block 
for  communication  with  800  MHz 
airborne  mobile  stations  in  flight. 

PART  23— INTERNATIONAL  RXED 
PUBLIC  RADIOCOMMUNICATION 
SERVICES 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  Section  47  U.S.C.  154;  303: 
Interpret  or  apply  Section  47  U.S.C  301. 

2.  The  third  sentence  of  paragraph  (d) 
introductory  text  of  §  23.20  is  amended 
by  removing  the  words  "1800  acre"  and 
adding  words  "728  hectare"  in  their 
place,  and  paragraphs  (d)(1)  (i)  through 
(iv)  are  revised  to  read  as  follows: 

§  23.20  Assignment  of  frequencies. 
***** 

(d)  *  *  * 

(1).  *  * 

(i)  All  stations  within  2.4  kilometers; 

(ii)  Stations  within  4.8  kilometers 
with  SO  watts  or  more  effective  radiated 
power  (ERP)  in  the  primary  plane  of 
polarization  in  the  azimuthal  direction 
of  the  Table  Mountain  Radio  Receiving 
Zone; 

(iii)  Stations  within  16.1  kilometers 
with  1  kW  or  more  ERP  in  the  primary 
plane  of  polarization  in  the  azimuthal 
direction  of  Table  Mountain  Receiving 
Zone; 

(iv)  Stations  within  80.5  kilometers 
with  25  kW  or  more  ERP  in  the  primary 
plane  or  polarization  in  the  azimuthal 
direction  of  Table  Mountain  Receiving 
Zone. 

***** 

3.  Section  23.40  is  revised  to  read  as 
follows: 

§23.40  Changes  In  height  or  location  of 
antenna. 

The  licensee  of  a  fixed  public  radio 
station,  the  transmitter  of  which  is 
authorized  at  a  fixed  location,  shall  not 
make  any  changes,  without  the  express 
authority  of  the  Commission,  either  in 
the  height  or  the  location  of  the  antenna 
or  its  supporting  structures,  except 
when  the  existing  or  proposed  antenna 
or  structure  has  a  maximum  height  not 
in  excess  of  30.5  meters  above  the 
groimd,  changes  in  height  or  local 
changes  in  location  may  be  made 
without  specific  authorization.  In  no 
case  shall  any  change  in  the  height  or 
location  of  the  antenna  or  its  supporting 
structures  be  made  without  authority 
when  located  or  proposed  to  be  located 
within  8  kilometers  of  an  airport 
recognized  by  the  Federal  Aviation 
Agency  or  within  8  kilometers  of  the 


center  line  of  an  established  Federal 
airway. 

PART  25-i-SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  Sections  101-404,  76  Stat  419- 
427;  47  U.S.C.  701-744,  Sec.  4,  48  Stat.  1066, 
as  amended;  47  U.S.C.  154  Interprets  or 
applies  Sec.  303, 48  Stat.  1082,  as  amended. 

47  U.S.C.  303. 

2.  Paragraphs  (e)(2)(i),  (e)(2)(ii), 
(e)(2)(iii),  (e)(2)(iv),  (g)(3)(i),  (g)(3)(ii). 
(g)(3)(iii)  and  (g)(3)(iv)  of  §  25.203  are 
revised  to  read  as  follows: 

§  25.203  Choice  of  sites  and  frequencies. 
***** 

(e)*  *  * 

(2)*  *  * 

(i)  All  stations  within  2.5  kilometers; 

(ii)  Stations  within  5  kilometers  with 
50  watts  or  more  average  effective 
radiated  power  (ERP)  in  the  primary 
plane  of  polarization  in  the  azimuthal 
direction  of  the  Table  Mountain  Radio 
Receiving  Zone; 

(iii)  Stations  within  15  kilometers 
with  1  kW  or  more  average  ERP  in  the 
primary  plane  of  polarization  in  the 
azimuthal  direction  of  Table  Mountain 
Receiving  Zone; 

(iv)  Stations  within  80  kilometers 
with  25  kW  or  more  average  ERP  in  the 
primary  plane  of  polarization  in  the 
azimuthal  direction  of  Table  Mountain 
Receiving  Zone. 

***** 

(g)*  *  * 

(3)*  *  * 

(i)  All  stations  within  2.5  kilometers; 

(ii)  Stations  within  5  kilometers  with  • 
50  watts  or  more  average  effective 
radiated  power  (ERP)  in  the  primary 
plane  of  polarization  in  the  azimuthal 
direction  of  the  Monitoring  Station; 

(iii)  Stations  within  15  kilometers 
with  1  kW  or  more  average  ERP  in  the 
primary  plane  of  polarization  in  the 
azimuthal  direction  of  the  Monitoring 
Station; 

(iv)  Stations  within  80  kilometers 
with  25  kW  or  more  average  ERP  in  the 
primary  plane  of  polarization  in  the 
azimuthal  direction  of  the  Monitoring 
Station. 

*  *  *  *  * 
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PART  36-dURISOICTIONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATING 

TELECOMMUNICATIONS  PROPERTY 
COSTS,  REVENUES,  EXPENSES. 
TAXES  AND  RESERVES  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  SecUons  151, 154(i),  134(j),  205, 
221(c).  403  and  410. 

2.  Paragraphs  (a)(3)  and  (b)(3)(iii)  of 
§  36.2  are  revised  to  read  as  follows: 

§36.2  Fundamental  principles  underlying 
procedures. 

(a) *  *  * 

(3)  In  the  development  of  “actual  use” 
measurements,  measurements  of  use  are 

(i)  determined  for  telecommimications 
plant  or  for  work  performed  by 
operating  forces  on  a  unit  basis  (e.g., . 
conversation-minute-kilometers  per 
message,  weighted  standard  work 
second  per  call)  in  studies  of  traffic 
handled  or  work  performed  during  a 
representative  period  for  all  traffic  and 

(ii)  applied  to  overall  traffic  volumes, 
i.e.,  24-hoiu’  rather  than  busy-hour 
volumes. 

(b) *  *  * 

(3)*  *  • 

(iii)  Conversation-minute-kilometers 
or  conversation  minutes  is  the  basis  for 
measuring  the  use  of  interexchange 
circuit  plant  and  holding-time  minutes 
is  the  basis  for  measuring  the  use  of 
exchange  tnmk  plant.  While  the  use  of 
holding-time-minute-kilometers  is  the 
basic  fundamental  allocation  factor  for 
interexchange  circuit  plant  and 
exchange  tnmk  plant,  the  use  of 
conversation-minute-kilometers  or 
conversation-minutes  for  the  allocation 
of  interexchange  circuit  plant  and 
holding-time  minutes  for  the  allocation 
of  exchange  trunk  plant  are  considered 
practical  approximations  for  separations 
between  state  and  interstate  operations 
when  related  to  the  broad  t)rpes  of  plant 
classifications  used  herein. 
***** 

3.  Paragraphs  (a)(l)(i)(A).  (a)(l)(i)(B), 
(a)(l)(ii)(C).  (a)(2)(i)(B)  and  (b)(1)  of 
§36.153  are  revised  to  read  as  follows: 

§36.153  Assignment  of  Cable  and  Wire 
Facilities  (C&WF)  to  categories. 

(a)  *  *  * 

(D*  *  * 

(i)*  *  * 

(A)  By  section  of  cable,  uniform  as  to 
makeup  and  relative  use  by  categories. 
From  an  analysis  of  cable  engineering 
and  assignment  records,  determine  in 
terms  of  equivalent  gauge  the  number  of 
pairs  in  use  or  reserved,  for  each 


category.  The  corresponding 
percentages  of  use,  or  reservation,  €ire 
applied  to  the  cost  of  the  section  of 
cable,  i.e.,  sheath  meters  times  unit  cost 
per  meter,  to  obtain  the  cost  assignable 
to  each  category. 

(B)  By  using  equivalent  pair 
kilometers,  i.e.,  pair  kilometers 
expressed  in  terms  of  equivalent  gauge. 
From  an  analysis  of  cable  engineering 
and  assignment  records,  determine  the 
equivalent  pair  kilometers  in  use  for 
each  category  by  type  of  facility,  e.g., 
quadded,  paired.  The  equivalent  pair 
kilometers  are  then  divided  by  a  cable 
fill  factor  to  obtain  the  equivalent  pair 
kilometers  in  plant.  The  total  equivalent 
pair  kilometers  in  plant  assigned  to  each 
category  is  summarized  by  tjrpe  of 
facility,  e.g.,  quadded  and  paired,  and 
priced  at  appropriate  average  unit  costs 
per  equivalent  pair  kilometer  in  plant.  If 
desir^,  this  study  may  be  made  in 
terms  of  circuit  kilometers  rather  than 
physical  pair  kilometers,  with  average 
cost  and  fill  data  consistent  with  the 
basis  of  the  facilities  kilometer  count. 

(ii)*  *  * 

(C)  For  use  in  the  assignment  of  poles 
to  categories,  the  equivalent  sheath 
kilometers  of  aerial  cable  assigned  to 
each  category  are  determined.  For 
convenience,  these  quantities  are 
determined  in  connection  with 
assignment  of  cable  costs. 
***** 

(2)*  *  * 

(i)  *  *  * 

(B)  By  pricing  out  each  category  by 
determining  the  pair  meters  of  loaded 
pairs  assigned  to  each  category  and 
multiplying  by  the  unit  cost  per  pair 
meter  of  loading  by  type. 
***** 

(b)*  *  * 

(1)  The  cost  of  wire  accounted  for  as 
exchange  is  assigned  to  the  appropriate 
Exchange  Cable  &  Wire  Facilities 
categories.  The  cost  of  wire  accounted 
for  as  toll,  which  is  used  for  exchange, 
is  also  assigned  to  the  appropriate 
Exchange  Cable  &  Wire  Facilities 
categories.  The  cost  of  the  remaining 
wire  accounted  for  as  toll  is  assigned  to 
the  appropriate  Interexchange  Cable  & 
Wire  Facilities  categories  as  described 
in  §  36.156.  For  companies  not 
maintaining  exchange  and  toll 
subaccoimts,  it  is  necessary  to  review 
the  plant  records  and  identify  wire  plant 
by  use.  The  cost  of  wire  used  for 
providing  circuits  directly  assignable  to 
a  category  is  assigned  to  that  category. 
The  cost  of  wire  used  for  providing 
circmt  facilities  jointly  used  for 
exchange  and  interexchange  lines  is 
assigned  to  categories  on  the  basis  of  the 


relative  number  of  circuit  kilometers 
involved.  '  i 

***** 

4.  Section  36.156  is  revised  to  read  as 
follows: 

§  36.1 56  Interchange  Cable  and  Wire 
Facilities  (C&WF>— Category  3— 
apportionment  procedures. 

(a)  An  average  interexchange  cable 
and  wire  facilities  cost  per  equivalent 
interexchange  telephone  circuit 
kilometer  for  all  circuits  in  Category  3 
is  determined  and  applied  to  the 
equivalent  interexchange  telephone 
circuit  kilometer  coimts  of  each  of  the 
classes  of  circuits. 

(b)  The  cost  of  C&WF  applicable  to 
this  category  shall  be  directly  assigned 
were  feasible.  If  direct  assignment  is  not 
feasible,  cost  shall  be  apportioned 
between  the  state  and  interstate 
jurisdiction  on  the  basis  of 
conversation-minute  kilometers  as 
applied  to  toll  message  circuits,  TWX 
circuits,  etc. 

5.  Paragraph  (a)(1)  of  §  36.157  is 
revised  to  read  as  follows: 

§  36.157  Host/irwnote  message  Cable  and 
Wire  Facilities  (C&WF)— Category  4— 
apportionment  procedures. 

(a)*  *  * 

(1)  The  cost  of  host/remote  message 
C&WF  excluding  WATS  closed  end 
access  lines  for  the  study  area  is 
apportioned  on  the  basis  of  the  relative 
number  of  study  area  minutes-of-use 
kilometers  applicable  to  such  facilities. 
***** 

6.  In  the  Appendix  at  the  end  of  part 
36,  the  definition  of  “Cable  Fill  Factor” 
is  revised,  the  definition  of  “Circuit 
Mileage  or  Miles”  is  removed  and  the 
definition  of  “Circuit  Kilometers”  is 
added  in  its  place,  the  definition  of 
“Conversation-Minute-Miles”  is 
removed  and  the  definition  of 
"Conservation-Minute-Kilometers”  is 
added  in  its  place,  the  definition  of 
“Equivalent  Miles  of  104  Wire”  is 
removed  and  the  definition  of 
“Equivalent  Kilometers  of  104  Wire”  is 
added  in  its  place,  the  definition  of 
“Equivalent  Pair  Miles”  is  removed  and 
the  definition  of  “Equivalent  Pair 
Kilometers”  is  added  in  its  place,  the 
definition  of  “Equivalent  Sheath  Miles” 
is  removed  and  &e  definition  of 
“Equivalent  Sheath  Kilometers”  is 
added  in  its  place,  the  definition  of 
“Minutes-of-Use-Miles”  is  removed  and 
the  definition  of  “Minutes-of-Use- 
Kilometers”  is  added  in  its  place,  the 
definition  of  “Sheath  Miles”  is  removed 
and  the  definition  of  “Sheath 
Kilometers”  is  added  in  its  place,  the 
definition  of  “TWX  Connection-Minute- 
Miles”  is  removed  and  the  definition  of 
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"TWX  Connection-Minute-Kilometers” 
is  added  in  its  place,  and  the  definitions 
of  “Long  Haul  Toll  Traffic"  and  "Short 
Haul  Toll  Traffic”  are  removed  to  read 
as  follows; 

***** 

Cable  Fill  Factor 

The  ratio  of  cable  conductor  or  cable 
pair  kilometers  in  use  to  total  cable 
conductor  or  cable  pair  kilometers 
available  in  the  plant,  e.g.,  the  ratio  of 
revenue  producing  cable  pair  kilometers 
in  use  to  total  cable  pair  Idlometers  in 
plant. 

***** 

Circuit  Kilometers 

The  route  kilometers  or  revenue 
producing  circuits  in  service, 
determined  by  measuring  the  length  in 
terms  of  kilometers,  of  the  actual  path 
followed  by  the  transmission  medium. 
***** 

Conversation-Minute-Kilometers 

The  product  of  (a)  the  number  of 
messages,  (b)  the  average  minutes  of 
conversation  per  message  and  (c)  the 
average  route  kilometers  of  circuits 
involved. 

***** 

Equivalent  Kilometers  of  104  Wire 

The  basic  \mits  employed  in  the 
allocation  of  pole  lines  costs  for 
determining  the  relative  use  made  of 
poles  by  aerial  cables  and  by  aerial  wire 
conductors  of  various  sizes.  This  unit 
reflects  the  relative  loads  of  such  cable 
and  wire  carried  on  poles. 

Equivalent  Pair  Kilometers 

The  product  of  sheath  Kilometers  and 
the  number  of  equivalent  gauge  pairs  of 
conductors  in  a  cable. 

Equivalent  Sheath  Kilometers 

The  product  of  (a)  the  length  of  a 
section  of  cable  in  Idlometers  (sheath 
kilometers)  and  (b)  the  ratio  of  the 
metallic  content  applicable  to  a  . 
particular  group  of  conductors  in  the 
cable  (e.g.,  conductors  assigned  to  a 
category)  to  the  metallic  content  of  all 
conductors  in  the  cable. 
***** 

Minutes-of-Use-Kilometers 

The  product  of  (a)  the  niunber  of 
minutes-of-use  and  (b)  the  average  route 
kilometers  of  circuits  involved. 

***** 

Sheath  Kilometers  * 

The  actual  length  of  cable  in  route 
kilometers. 

***** 


TWX  Connection-Minute-Kilpmeters 

The  product  of  (a)  the  number  of  TWX 
connections,  (b)  the  average  minutes  per 
TWX  connection  and  (c)  the  average 
route  kilometers  of  circuits  involved. 

***** 

PART  61— TARIFFS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066,  as 
amended;  47  U.S.C.  154.  Interpret  or  apply 
Sec.  203, 48  Stat.  1070;  47  U.S.C.  203. 

§61.33  [Amended] 

2.  In  paragraph  (a)  of  §  61.33  the 
words  “8V2  X  11  inches”  are  removed 
and  the  words  “A4  (21  cm  x  29.7  cm) 
or  8.5  X 11  inches  (21.6  cm  x  27.9  cm)” 
are  added  in  their  place. 

3.  Paragraph  (a)  of  §  61.52  is  revised 
to  read  as  follows: 

§  61 .52  Form,  size,  type,  legibility,  etc. 

(a)  All  tariff  publications  must  be  in 
loose-leaf  form  of  size  A4  (21  cm  x  29.7 
cm)  or  8.5  x  11  inches  (21.6  cm  x  27.9 
cm),  and  must  be  plainly  printed  in 
black  print  on  white  paper  of  durable 
quality.  Less  than  6-point  type  may  not 
1^  used.  Erasures  or  alterations  in 
writing  must  not  be  made  in  any  tariff 
publication  filed  with  the  Commission 
or  in  those  copies  posted  for  public 
convenience.  A  margin  of  no  less  than 
2.5  cm  (1  inch)  in  width  must  be 
allowed  at  the  left  edge  of  every  tariff 
publication. 

*  *  *  '4  * 

PART  63— EXTENSION  OF  UNES  AND 
DISCONTINUANCE,  REDUCTION, 
OUTAGE  AND  IMPAIRMENT  OF 
SERVICE  BY  COMMON  CARRIERS; 
AND  GRANTS  OF  RECOGNIZED 
PRIVATE  OPERATING  AGENCY 
STATUS 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  Sec.  4, 48  Stat.  1066,  as 
amended;  47  U.S.C  154.  Interpret  or  apply 
sec.  214, 48  Stat.  1075,  as  amended;  47  U.S.C. 
214. 

2.  Paragraph  (j)(4)  of  §  63.01  is  revised 
to  read  as  follows: 

§63.01  Contents  of  applications. 
***** 

(j)  *  *  * 

(4)  Cities,  towns,  and  villages  along 
routes  indicated  on  map  or  sketch,  with 
approximate  population  of  each,  and 
route  kilometers  between  the  principal 
points; 

*  *  *  ‘  *  * 


3.  Section  63.03  is  amended  by 
revising  paragraphs  (b)(6),  (e)(2)  and 
(e)(3)  to  read  as  follows; 

§  63.03  Special  provisions  relating  to  smalt 
projects  for  supplementing  of  facilities. 

*  *  *  '  *'  * 

(b) *  *  • 

(6)  The  route  kilometers  of  the 
facilities  involved  (excluding  leased 
facilities)  and  airline  kilometers 
between  terminal  commimities  in  the 
proposed  project;  and 
***** 

(e)  *  *  * 

(2)  The  route  kilometers  thereof 
(excluding  leased  facilities); 

(3)  The  terminal  communities  served 
and  airline  kilometers  between  such 
commimities; 

***** 

4.  Paragraph  (b)  of  §  63.04  is  amended 
by  removing  the  words  “route  mileage” 
and  adding  the  words  “route 
kilometers”  in  their  place,  and  by 
removing  the  words  “airline  mileage” 
and  adding  the  words  “airline 
kilometers”  in  their  place,  and  by 
revising  paragraphs  (c)(2)  and  (c)(3)  to 
read  as  follows: 

§  63.04  Special  provisions  relating  to 
temporary  or  emergency  service. 

*  *  *  .  *  * 

(c) *  *  * 

(2)  The  route  kilometers  thereof 
(excluding  leased  facilities); 

(3)  The  terminal  communities  served 
and  the  airline  kilometers  between 
terminal  communities  in  the  proposed 
project; 

***** 

5.  The  first  sentence  of  §  63.53  is 
revised  to  read  as  follows: 

§63.53  Form. 

Applications  under  section  214  of  the 
Communications  Act  shall  be  submitted 
on  paper  not  more  than  21.6  cm  (8.5  in) 
wide  and  not  more  than  35.6  cm  (14  in) 
long  with  a  left-hand  margin  of  4  cm 
(1.5  in).  *  •  * 

6.  Paragraphs  (b)(2)  and  (d)(1)  of 

§  63.56  are  revised  and  in  paragraph  (c) 
the  words  “route  mile”  are  removed  and 
the  words  “route  kilometer”  are  added 
in  their  place  to  read  as  follows: 

§63.56  Waivers. 

*.**** 

(b)  •  *  * 

(2)  A  demonstration  that  the  proposed 
service  area  has  a  density  of  less  than 
thirty  households  per  route  kilometer  of 
coaxial  cable  trunk  and  feeder  line; 

***** 

(d)  *  *  * 
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(1)  The  density  of  the  area  to  be 
served  is  thirty  or  more  households  per 
route  kilometer;  or 

***** 

7.  Paragraph  (a)(1)  of  §  63.64  is 
revised  to  read  as  follows: 

§63.64  Alternative  procedure  In  certain 
specified  cases  Involving  public  coast 
stations. 

(a)*  *  * 

(1)  Where  applicant  proposes  to  close 
a  branch,  agency,  or  jointly-operated 
office  located  within  0.4  kilometers  of 
another  office  of  the  applicant  with  the 
same  or  longer  hours  of  service  and 
equal  or  better  pickup  and  delivery 
facilities  which  will  be  made  available 
to  the  area  served  by  the  office  to  be 
closed,  and  the  average  number  of 
messages  sent  and  received  at  the  office 
to  be  closed,  for  the  preceding  6  months, 
has  been  50  or  less  per  day; 
***** 

8.  In  paragraph  (a)(4)  introductory  text 
of  §  63.70  the  words  "20  inches  by  24 
inches”  are  removed  and  the  words  "A2 
(42.0  cm  X  59.4  cm)  or  20  in  x  24  in 
(50.8  cm  X  61.0  cm)  in  size”  are  added 
in  their  place. 

9.  In  paragraph  (a)  introductory  text  of 
§  63.90  the  words  "20  inches  by  24 
inches”  are  removed  and  the  words  "A2 
(42.0  cm  X  59.4  cm)  or  20  in  x  24  in 
(50.8  cm  X  61.0  cm)  in  size”  are  added 
in  their  place,  and  in  paragraph  (b)  the 
words  "4  column  inches”  are  removed 
and  the  words  "10  colunin  centimeters 
(4  colunm  inches)”  are  added  in  their 
place,  and  in  paragraph  (c)  the  words 
“11  inches  by  17  inches”  are  removed 
and  the  words  "A3  (29.7  cm  x  42.0  cm) 
or  11  in  X 17  in  (27.9  cm  x  43.2  cm)  in 
size”  are  added  in  their  place. 

10.  Section  63.500  is  amended  by 
revising  paragraph  (k)(3)  to  read  as 
follows: 

§ 63.500  Contents  of  applications  to 
dismantle  or  remove  a  trunk  line. 
***** 

(k)*  *  * 

(3)  Cities  and  towns  along  routes  with 
approximate  population  of  each,  and 
route  kilometers  between  the  principal 
points; 

***** 

PART  88-CONNECnON  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  Secs.  4,  5, 303, 48  Stat.,  as 
amended,  1066, 1068, 1082;  (47  U.S.C.  154, 
155, 303),  unless  otherwise  noted. 

2.  Paragraph  (a)  of  the  definition  of 
"Demarcation  point”  in  section  68.3  is 


amended  by  removing  the  words 
“twelve  inches”  everywhere  they  occur 
and  adding  the  words  "30  cm  (12  in)” 
in  their  place,  paragraph  (b)(2)  of  the  ' 
definition  of  "Demarcation  point”  is 
amended  by  removing  the  words 
"twelve  inches”  and  adding  the  words 
"30  cm  (12  in)”  in  their  place,  and 
paragraph  (a)(1)  of  the  definition  of 
"System  premises  wiring”  is  amended 
by  removing  the  words  "50  feet”  and 
adding  the  words  "15  meters  (50  feet)” 
in  their  place. 

3.  In  the  first  sentence  of  paragraph  (f) 
of  §  68.200  the  words ',  8"  x  10"  ’  are 
removed  and  the  words  "of  size  A4 
(12.0  cm  X  29.7  cm)  or  8  x  10  inches 
(20.3  cm  X  25.4  cm)”  are  added  in  their 
place,  in  the  second  sentence  of 
paragraph  (f)  the  words  *8"  x  10"  ’  are 
removed  everjTvhere  they  appear  and 
the  words  "A4  (21.0  cm  x  29.7  cm)  or 

8  X 10  inches  (20.3  cm  x  25.4  cm)”  are 
added  in  their  place,  and  paragraph 
(h)(1)  and  the  last  sentence  of  paragraph 
(h)(2)  are  revised  to  read  as  follows: 

§68.200  Application  for  equipment 
registration. 

***** 

(h)*  *  * 

(1)  An  extension  cord  must  consist  of 
a  male  connector  and  a  female 
connector  and  wiring  between  them 
which  is  no  longer  than  7.6  meters  (25 
feet). 

(2)  *  *  *  Switch  wiring  must  be 
“fully  protected”  wiring,  no  longer  than 
7.6  meters  (25  feet). 

*  *  *  *  • 

§68.213  [Amended] 

4.  Paragraph  (c)  of  §  68.213  is 
amended  by  removing  the  words  “six 
inches”  and  adding  in  their  place  the 
words  “15  cm  (6  in)”. 

§68.215  [Amended] 

5.  Paragraph  (a)(2)  of  §  68.215  is 
amended  by  removing  the  words 
“twenty-five  feet”  and  adding  the  words 
"7.6  meters  (25  feet)”  in  their  place,  and 
paragraph  (d)(2)  is  amended  by 
removing  the  words  "six  inches”  and 
adding  the  words  “15  cm  (6  in)”  in  their 
place. 

6.  Paragraphs  (b)  and  (c)(1)  of  §  68.302 
are  revised  to  read  as  follows: 

§68.302  Environment  simulation. 
***** 

(b)  Temperature  and  humidity. 
Cycling  at  any  convenient  rate  through 
the  following  temperature  and  humidity 
conditions  three  times:  30  minutes  at 
65“  C  (150“  F)  and  15  percent  relative 
humidity,  followed  by  30  minutes  at  32“ 
C  (90“  F)  and  90  percent  relative 
humidity,  followed  by  30  minutes  at 


-  40“  C  ( -  40“  F)  and  any  convenient 
humidity. 

(c)  Shock.  '  ) 

(1)  Registered  Terminal  Equipment 
and  Registered  Protective  Circuitry 
Equipment  Unpackaged: 

Hand-Held  Items  Normally  Used  at  Head 
Height: 

18  random  drops  from  a  height  of  150  cm  . 
(60  in)  onto  concrete  covered  with  3  mm  (V^ 
in)  asphalt  tile  or  similar  surface. 

Normally  Customer  Carried  Equipment: 

6  random  drops  from  a  height  Of  75  cm  (30 
in)  onto  concrete  covered  with  3  mm  (Vb  in) 
asphalt  tile  or  similar  surface. 

Equipment  Not  Normally  Customer 
Carried: 

These  tests  are  made  onto  concrete  covered 
with  3  mm  (Vs  in)  asphalt  tile  or  similar 
surface. 

0-10  kg  (0-20  lbs):  One  15  cm  (6  in)  face 
drop  on  each  normal  or  designated  rest  face, 
one  7  cm  (3  in)  drop  on  all  other  faces,  and 
one  7  cm  (3  in)  comer  drop  on  each  comer. 

10-20  kg  (20-50  lbs):  One  10  cm  (4  in)  face 
drop  on  each  normal  or  designated  rest  face, 
one  5  cm  (2  in)  face  drop  on  all  other  faces, 
and  one  5  cm  (2  in)  comer  drop  on  each 
comer. 

20-50  kg  (50-100  lbs):  One  5  cm  (2  in)  foce 
drop  on  each  normal  or  designated  rest  &ce. 
One  edgewise  drop  and  one  comerwise  drop 
from  a  height  of  5  cm  (2  in)  on  each  edge  and 
comer  adjacent  to  the  rest  face. 

50-500  kg  (100-1000  lbs):  One  2  cm  (1  in) 
face  drop  on  each  normal  or  designated  rest 
foce.  One  edgewise  drop  and  one  comerwise 
drop  from  a  height  of  2  cm  (1  in)  on  each 
edge  and  comer  adjacent  to  the  rest  &ce. 

Over  500  kg  (1,000  lbs):  One  2  cm  (1  in) 
face  drop  on  each  normal  or  designated  rest 
face.  One  edgewise  drop  from  a  hei^t  of  2 
cm  (1  in)  on  each  edge  adjacent  to  t^  rest 
htce. 

***** 

§68.304  [AmwKled] 

7.  In  Note  5  in  paragraph  (h)  of 

§  68.304  the  words  "(lON-t-  0.04L)”  are 
removed  and  the  words  "(10N+  0.13L)” 
are  added  in  their  place,  and  in  Note  5 
in  paragraph  (h)  the  word  "feet”  is 
remov^  and  the  word  "meters”  is 
added  in  its  place. 

8.  Section  68.500  is  amended  as 
follows: 

A.  In  §  68.500  the  introductory  text  is 
revised  as  shown  below. 

B.  Figures  68.500(a)(2)(i)  and 
68.500(a)(2)(ii),  and  Notes  3. 4, 5, 6, 8 
and  9  to  Figures  68.500(a)(2)(i)  and 
68.500(a)(2)(ii)  are  revised  to  read  as 
shown  below. 

C.  Figure  68.500(a)(3)(i)  is  revised. 
Notes  1, 2. 5  and  6  to  Figure 
68.500(a)(3)(i)  are  revised  to  read  as 
shown  below. 

D.  Figures  68.S00(a)(4)(i)  and 
68.500(a)(5)(i)  are  revised  to  read  as 
^lowxi  bolow* 

E.  Figures  68.500  (b)(2)(i)  and  (b)(3)(i) 
are  revised  to  read  as  shown  below. 
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F.  Notes  1, 3, 4,  S,  7, 8  and  the  first, 
second  and  fourth  paragraphs  of  Note  10 
to  Figxires  68.500(b)(2)(i)  and 
68.500(b)(3Hi)  are  reri^  to  read  as 
shown  below. 

i  G.  Figures  68.500  (cK2Ki)  and  (c)(2)(ii) 
are  revtoed  to  read  as  Aown  below. 

H.  Notes  2, 3, 4  and  6  to  Figures 
68.500(cK2Ki)  and  68.500(c)(2Kii)  are 
revised  to  read  as  diown  Mow. 

I.  Figure  68.500(cK3)(i)  is  revised  to 
read  as  shown  below. 

J.  Notes  1,  2,  5  and  6  to  Figure 
68.500(c)(3)(i)  are  revised  to  read  as 
shown  below. 

K.  Figures  68.500(c)(4)(i), 
68.500(c)(SKi).  68.500(d)(2Ki)  and 
68.500(d)(3Ki)  are  revis^  to  read  as 
shown  below. 

L.  Notes  1, 3, 4, 5. 7, 8,  the  first, 
second  and  fourth  paragraphs  of  Note 
10,  and  Note  12  to  Figum 
68.500(dH2Ki)  and  68.500(dH3)(i)  are 
revised  to  read  as  shown  Mow. 

M.  Paragraphs  (eKD.  (eM3),  (e)(4), 

(e) (5),  (e)(6),  (e)(7),  (e)(8)  and  (e)(9)  are 
revised  to  read  as  drown  Mow. 

N.  Figures  68.500(eHl).  68.500(e)(2). 
68.500(e)(3)  and  68.500(e)(4)  are  ravish 
to  read  as  ^own  Mow. 

O.  Paragraphs  (f)(1),  (1)(3),  (D(4],  (f)(5), 

(f) (6).  (f)(7),  (0(8)  and  (f)(0)  are  refused 
to  r^  as  ^own  below. 

P.  Figures  68.500(0(1).  68.500(0(2) 
and  68.500(0(3)  aiereei^  to  reed  as 
shown  bekw. 

Q.  Paragraph  (g)  and  its  Note  are 
^  revised  to  readns  shoem  bekm. 

R.  Figures  68.500^(1)  and 
68.500(^(2)  are  revised  to  read  as 
shown  Mow. 

S.  Paragraph  (h)  and  its  Note  are 
revised  to  ra^  as  drawn  below. 

T.  Figure  68.500(h)  is  revised  to  read 
as  shown  below. 


U.  Figures  68.500(i)(2)(i)  and 
68.500(i)(2)(ii)  are  revis^  to  reed  as 
shown  Mow. 

V.  Notes  2, 3, 4  and  6  to  Figures 
68.500(i)(2)(i)  and  68.500(i)(2)(ii)  are 
revised  to  read  as  shown  below. 

W.  Figure  68.500(i)(3)(i)  is  revised  to 
read  as  shown  below. 

X.  Notes  1,  2, 5  and  6  to  Figure 
68.500(i)(3)(i)  are  revised  to  read  as 
shown  ImIow. 

Y.  Figures  68.500(i)(4)(i). 

68.500(i)(5)(i)  and  68.500(i)(2)(i)  are 
revised  to  read  as  shown  Mow. 

Z.  Notes  1.  3, 4,  5,  7, 8  and  10  to 
Figure  68.500(j)(2)(i)  are  revised  to  read 
as  shown  Mow. 

§68.500  SpecITications. 

General.  The  US  customary  units  are 
shown  in  parentheses  throu^out  this 
Subpart  F.  US  customary  units  were  the 
ori^nal  dimensional  units  used  in 
designing  the  plugs  and  jacks  shown  in 
the  following  pages.  The  dimensions 
shown  without  parenthesis  are  in  SI 
units.  Hie  SI  dimensional  units  are 
derived  from  the  US  customary  units  by 
multiplying  "inches”  by  "25.4”  to 
derive  the  exact  conversion  in 
millimeters  with  no  roimding-ofi  of  the 
resulting  decimal  value.  Tlie  number  of 
decimal  places  to  which  the  conversion 
is  takoa  by  adding  a  particular  number 
of  zeroes  to  the  right  end  of  the  resulting 
SI  value,  where  required,  is  governed  by 
the  concept  that  when  the  calculated  SI 
dimensional  unit  is  divided  by  "25.4,” 
the  resulting  "inches”  calculation  will 
be  exactly  that  shown  in  the  parenthesis 
(the  original  desim  dimension).  The 
conversion  to  SI  force  units,  nevrtons,  is 
founded  off  to  a  numM  of  decimal 
places  that  will  result  in  the  calculated 
SI  force  value  being  wiffiin  less  than  one 
percent  of  the  original  US  customary 
force  imit  value  located  adjacent  in 


parenthesis  (the  original  design  value). 
The  rationale  for  this  is  that  this  will 
bring  the  force  conversions  to  within  the 
degree  of  accuracy  of  the  force¬ 
measuring  device  and  avoid  the  carrying 
of  an  unrealistic  number  of  decimal 
places  which  would  otherwise  resxilt 
from  an  exact  conversion.  The  plugs  and 
jacks  described  in  this  section  represent 
the  standtud  connections  to  be  used  for 
connections  to  the  telephone  network. 
The  plug  and  jack  designs  shown  are 
representative  of  generic  types,  and 
should  not  be  interpreted  as  the  only 
designs  that  may  be  used.  Design 
innovation  and  improvement  is 
expected;  but  for  interchangeability  to 
be  maintained,  alternative  assigns  (the 
"or  equivalent”  permitted  in  §  68.104) 
must  be  compatible  with  the  plugs  and 
jacks  shown.  The  interface  dimensions 
between  mating  plugs  and  jacks  must  be 
maintained,  H^ware  used  to  mount, 
protect,  and  enclose  standard  jacks  is 
not  described.  The  only  requirement  on 
connecting  blocks,  housings,  dust 
covers,  outdoor  boxes,  and  the  like  that 
contain  standard  network  jacks  is  that 
they  accept  standard  plugs  with 
cordage.  For  special  purpose 
applications,  plugs  may  oe  made  longer 
t]^  shown  or  adapted  for  direct  use  on 
equipment  or  apparatus  without 
cordage.  The  sliding  modular  plug  used 
on  the  back  of  many  modular  wall 
telephone  sets  is  an  example  of  such  a 
special  purpose  application.  It  is  the 
responsibility  of  &e  designers  and 
manufacturers  of  communication 
equipment  who  use  such  plugs  to  assure 
that  they  are  compatible  with  the 
hardware  used  to  mount  standard  jacks 
with  which  they  plan  to  interface. 

(a)  Minature  6-position  plug: 

*  *  •  *  • 

BtLUNO  CODE 
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FIGURE  68.500(a) (2) ( i n  -  6  POSITION  PLUG 
MECHANICAL  SPECIFICATION  (CONTINUED) 
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Notes:  (Notes  apply  to  Figures 
68.500(a)(2)(i)  and  68.500(a){2)(ii)) 

«  *  *  *  * 

3.  The  preferred  major  cordage  cross 
section  is  2.5400  mm  (.100  inch)  max. 
thick  by  5.0800  mm  (.200  inch)  max. 
wide,  with  rounded  comers.  It  should 
exit  the  plug  on  the  plug  centerline. 
Other  cordage  configurations  are  • 
permitted  but  may  inhibit  the  special 
features  of  some  network  jack 
enclosures. 

4.  The  standard  plug  length  is  11.6840 
mm  {.460  inch)  max.  Plugs  may  be  made 
longer  than  standard  or  adapted  for 
direct  use  on  special  cords,  adapters 


with  out  cordage,  and  on  apparatus  or 
equipment  subject  to  the  limitations 
described  in  the  Section  68.500 
introductory  paragraphs.  Plugs  longer 
than  standard  may  inhibit  the  special 
features  of  some  network  jack 
enclosures. 

5.  A  12.0396  mm  (.474  inch) 
minimum  tab  length  is  required.  It  is 
preferred  that  a  maximum  tab  length  be 
no  longer  than  13.2080  mm  (.520  inch). 
Longer  tabs  may  be  used  with  the  same 
limitations  as  described  in  Note  4. 

6.  To  obtain  maximum  plug  guidance 
when  6-position  plugs  are  inserted  in  8- 
position  jacks,  it  is  desirable  to  extend 


the  front  plug  nose  to  the  2.3368  mm 
(.092  inch)  maximum. 

*****  j 

8.  The  6.0452/6.1722  mm  (.238/.243 
inch)  dimension  is  preferred  to  obtain 
maximum  plug  guidance  in  jacks  with 
more  than  6  conductors.  A  tolerance 
range  of  5.9182/6.1722  mm  (.233/.243 
inch)  is  permitted,  but  may  create 
targeting  problems  in  8-position  jacks. 

9.  The  center  rib  centerline  shall  be 
coincident  with  the  plug  width  9.6520 
mm  (.380  inch)  ref.  centerline  within 
+/-  .0762mm  (+/—  .003  inch). 

BILUNG  CODE  6712-01-M 
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NOTE!  ALL  NOTES  FOLLOW  THIS  FIGURE. 

NOTE!  THE  0  POSITION  PLUG/ JACK  CONTACT  SPECIFICATION  IS  IDENTICAL, 


FIGURE  6a.500(oM3l  m  -  6  POSITION  PLUG 
PLUG  /JACK  CONTACT  SPECIFICATION 

BILUNG  CODE  (TIl-OI-C 
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•Notes:  (Notes  apply  to  Figure 
68.500{a)(3)(i). 

1.  The  plug/ jack  contact  interface 
should  be  hard  gold  to  hard  gold  and 
should  have  a  minimum  gold  thickness 
of  .0012700  mm  (0.000050  inch)  on  each 
side  of  the  interface.  The  minimum 
contact  force  should  be  .98  N  (100 
grams).  Any  non-gold  contact  material 
must  be  compatible  with  gold  and 
provide  equivalent  contact  perfonnance. 
A  smooth,  burr-free  surface  is  required 
at  the  interface  in  the  area  shown. 

2.  The  jack  contact  design  is  based 
upon  .4572  mm  (.018  inch)  spring 
temper  phosphor  bronze  round  wire  in 


the  modular  plug  blade  and  jack  contact 
interface.  Other  contact  configurations 
that  provide  contact  performance  equal 
to  or  better  than  the  preferred  - 
configurations  and  do  not  cause  damage 
to  the  plug  or  jack  are  permitted.  The 
preferred  jack  contact  width  is  .44958/ 
.49530  mm  (.0177/.0195  inches). 
Deviations  from  the  preferred  jack 
contact  width  are  permitted  for  round 
contacts  as  well  as  noncircular  cross 
sectional  shapes  but  they  must  be 
compatible  with  existing  plug 
configurations.  The  requirements  of 


Note  1  apply  to  all  possible  contact 
areas. 

5.  To  avoid  loss  of  electrical  contact, 
the  preferred  dimension  from  datum  B 
to  the  highest  point  “X”  should  be 
5.0800  mm  (.200  inch)  max.  A 
dimension  greater  than  5.3594  mm  (.211 
inch)  may  result  in  loss  of  electrical 
contact  between  plugs  and  jacks.  The 
5.3594  mm  (.211  inch)  max.  shall  be 
considered  an  absolute  maximum. 

6.  The  24  degree  min.  angle  applies 
only  to  plugs  with  front  plastic  walls 
higlier  than  4.8260  mm  (.190  inches). 

BILUNG  CODE  6712-01-M 
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15.2400  — 

[.600]  B 


NO-GO  GAUGE 


NOTES: 

1  .  THE  PLUG  SHALL  NOT  BE  CAPABLE  OF  ENTER  1 NG  THE  GAUGE  MORE 
THAN  1. 7780mm  [  .070]  BEYOND  DATUM- A-  (SEE  FIGURE 
68.500(a) (2) ( i ) )  WITH  8.90  newbons[2.0  POUNDS]  INSERTION  FORCE. 

2.  NON-TOLERANCED  DIMENSIONS  GIVEN  TO  FOUR  PLACES  SHALL  BE 
WITHIN  iO. 0508mm  [.002]. 

3.  •6.6040mm  [.260]  DIMENSION  TO  BE  CENTRALLY  LOCATED  WITH  RESPECT 
TO  9.7536mm  [.384]  MINIMUM  AND  9.53770mm  [.3755]  MINIMUM  WITHIN 
±0. 0508mm  [.002]  . 

FIGURE  68.500(a) (4) ( i ) -  6  POSITION  PLUG 
MINIMUM  PLUG  SIZE 
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2.3360 

[.092] 


MIN 

2.54000 

■.  I  ooo] 


2.3368  MAX  — 
[.092] 

6.60400  MAX 
[.  2600] 


1  .  44‘780  max 
[.0570] 

^  R.3810  [.OI5]tO  .6350  [.025] 
\  ALL  AROUND 


6.70560  MAX  MAX  ^  ^ 

r  0.35660  9.3726 


[.2640] 


1  I . 6040  I 
[.460] 

-  13.5890 
[.535] 


15*  tl 


[.  3290]  [• 


-0.30480  MAX 

[.0120] 


9.75360  MAX 
[.3040] 


—  4.0640  (A) 
[.160] 

■6.52700  MAX  (B) 
[.2570] 


SECT.  A-A 


GO  GAUGE 


NOTES 

1 .  THE  PLUG  SHALL  BE  CAPABLE  OF  I NSERT I  ON  AND  LATCH  I NG  I NTO  THE 
GUAGE  WITH  22.24  newtons  [  5  POUNDS]  OR  LESS  INSERTIONS  FORCE.  PLUG 
LATCHING  BAR  SHALL  BE  DEPRESSED  50  AS  NOT  TO  INTERFERE  WITH 

THE  PLUG  ENTRY.  AFTER  INSERTION  AND  LATCHING,  PLUG  SHALL  BE 
CAPABLE  OF  REMOVAL.  WITH  THE  LATCH  DEPRESSED.  WITH  A  REMOVAL 
FORCE  OF  44.48  newtons  [  10  POUNDS]  OR  LESS  APPLIED  AT  AN  ADVANTAGEOUS 
ANGLE . 

2.  DIMENSIONS  GIVEN  TO  FOUR  DECIMAL  PLACES  SHALL  BE  WITHIN  i. 0508mm 
[t.002]  . 

3.  DIMENSIONS  I A)  AND  (B)  TO  BE  CENTRALLY  LOCATED  WITH  RESPECT  TO 
9.75360mm  [.304O] MAX.  JACK  OPENING  WIDTH  WITHIN  lO. 0254mm [.00 1  ]  . 

4.  DO  NOT  SCALE  DRAWINGS  FOR  EXTERNAL  CONFIGURATION. 

FIGURE  60. 500(aM5M  i  1  -  6  POS I T  I  ON  PLUG 
MAXIMUM  PLUG  SIZE 


aUJNG  CODE  8712-01-0 
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Notes:  (Notes  apply  to  Figures 
68.500(b)(2)(i)  and  68.500(b}(3Ki)  ) 

1.  Front  surface  projections  beyond 
the  1.2700  mm  (.050  inch)  min.  shall  be 
configured  so  as  not  to  prevent  finger 
access  to  the  plug  release  catch 
(Reference  Figure  68.500(a)(2)(i),  6- 
Position  Plug,  Mechanical 
Specifications).  A  catch  length  greater 
than  1.2700  mm  (.050  inch)  is  beneficial 
in  providing  greater  breakout  strength. 

*  *  *  «  • 

3.  The  preferred  plug  stop  surface  is 
indicated.  If  some  other  internal  feature 
is  used  as  a  plug  stop,  it  must  be  located 
so  that  the  axial  movement  of  a  latched 
plug  is  no  greater  than  1.1430  mm 
(0.045  inch). 

4.  To  prevent  mistargeting  between 
the  plug  and  jack  contacts,  the  jack 
contacts  should  be  completely 
contained  in  their  individual  contact 
zones,  .7112  mm  (.028  inch)  max.  wide, 
where  they  extend  into  the  jack 
openings.  There  is  no  location 
requirement  for  jack  contacts  below 
these  zones  5.8420  mm  (.230  inch)  max., 
but  adequate  contact  separation  must  be 
maintained  to  prevent  electrical 


breakdown.  These  shaded  contact  zones 
should  be  centrally  located,  (included 
all  locating  tolerances),  about  the  jack 
opening  width  9.8806  mm  (.389  inch) 
Ref,  (Datum  -W-).  (Contacts  located 
outside  of  these  zones  may  result  in 
mistargeting  between  the  jack  and  plug 
contacts. 

5.  All  inside  and  outside  comers  in 
the  plug  cavity  to  be  .3810  mm  (.015 
inch)  radius  max.  imless  specified. 

•  *  *  •  * 

7.  Rehef  inside  the  dotted  areas  on  3 
sides  of  the  jack  opening  is  permitted. 
The  6.8326  mm  (.269  inch)  Ref  and 
9.8806  mm  (.389  inch)  Ref  C^uge 
Requirements  must  be  maintained  in 
each  comer,  (ref.  1.0160  mm  (0.040 
inch)  min),  to  assure  proper  plug/' jack 
interface  guidance.  A  .8128  mm  ±.1270 
mm  (.032  inch  ±.005  inch)  relief  on  the 
top  side,  (opposite  plug  catch),  is 
required  on  jacks  in  coimecting  blocks 
which  mount  and  connect  portable  wall 
telephones  so  as  to  assure  interfece  with 
the  special  purpose  sliding  modular 
plug  used  on  many  wall  telephone  sets. 

/  8.  4.0640  mm  (.160  inch)  and  6.5278/ 
6.8580  mm  (.257/.270  inch)  dimensions 


to  be  centrally  located  to  jack  opening 
width  -W-  within  ±.1778  mm  (0.007 
inch). 

•  *  •  •  • 

10.  (^uge  Requirements: 

GO:  The  jack  shall  be  capable  of 
accepting  a  9.7536  x  6.7056  mm  (0.3840 
x  0.2640  inch)  gauge  and  the  gauge  shall 
be  capable  of  being  removed  with  a 
maximmn  force  of  8.9  newtons  (2 
pounds). 

NO  GO:  The  jack  shall  not  accept 
either  a  10.00760  x  6.45160  mm  (0.3940 
X  0.254  inch)  horizontal  width  of 
opening  gauge  or  a  6.95960  x  9.5504 
mm  (.2740  x  .376  inch)  vertical  height 
of  opening  gauge.  However,  if  either 
gauge  is  accepted  the  force  necessary  to 
remove  the  gauge  shall  be  minimum  .83 
newtons  (3.0  oimces). 

•  *  *  •  * 

Gauges  shall  have  a  .7620  mm  (.030 
inch)  radius  on  the  nose  and  a  .3810 
mm  (0.015  inch)  radius  on  all  edges 
with  clearance  provided  for  contacts. 

(c).  •  • 
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FIGURE  60.500(c)  (2)  (  i  )  •  8  R(DSIT10N  UNKEYED 
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NOTEl  ALL  NOTES  FOLLOW  THIS  FIGURE. 


FIGURE  68.5CX)(cM2)  (  i  n  -  8  POSITION  UNKEYED 
PLUG,  MECHANICAL  SPECIFICATION  (CONTINUED) 
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Notes:  (Notes  apply  to  Figures 
68.500(c)(2Hi)  and  68.500(c)(2)(ii).) 

•  •  *  *  • 

2.  The  standard  plug  height  in  the 
area  shown  is  8.0010  mm  (.315  inch) 
maximiun.  The  standard  plug  length  is 
23.1140  mm  (.910  inch)  maximum. 

Plugs  may  be  made  longer  than  standard 
or  adapted  for  direct  use  on  special 
cords,  adapters  without  emdage, 
apparatus  or  equipment  subfect  to  the 


limitations  described  in  the 
introductory  paragraphs  of  68.500.  Plugs 
longer  and/or  higher  than  standa^  may 
inhibit  the  special  features  of  some 
networit  jack  enclosures. 

3.  A  14.6050  mm  (.575  inch) 
minimum  tab  length  is  requir^.  It  is 
preferred  that  a  maximum  tab  length  be 
no  longer  than  15.8750  mm  (.625  ineh). 
Longer  tabs  may  be  used  wi&  the  same 
limitations  described  in  Note  2. 


4.  To  obtain  maximum  plug  guidance 
in  lacks,  it  is  desirable  to  extend  the 
front  plug  nose  to  the  2.3368  mm  (.092 
inch)  maximum. 

*  *  *  «  • 

6.  The  center  rib  centerline  shall  be 
coincident  with  the  plug  width  11.6840 
mm  ref.  (.460  inch  ref.)  centerline 
within  ±.0762  mm  (.003  inchl 

BIUJNO  CODE  e712-01-«l 
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SECT  A- A 


NOTE I  ALL  NOTES  FOLLOW  THIS  FIGURE. 

NOTEl  THE  6  POSITION  PLUG/ JACK  CONTACT  SPECIFICATION  IS  IDENTICAL. 
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Notes:  (Notes  apply  to  Figure 
68.500(c)(3){i).) 

1.  The  plug/jack  contact  interface 
should  be  hard  gold  to  hard  gold  and 
should  have  a  minimum  gold  thickness 
of  .0012700  mm  (.000050  inch)  on  each 
side  of  the  interface.  The  minimum 
contact  force  should  be  .98  N  (100 
grams).  Any  non-gold  contact  material 
must  be  compatible  with  gold  and 
provide  equivalent  contact  performance. 
A  smooth,  btirr-free  surface  is  required 
at  the  interface  in  the  area  shown. 

2.  The  jack  contact  design  is  based 
upon  .4572  mm  (.018  inch)  spring 
temper  phosphor  bronze  roimd  wire  in 


the  modular  plug  blade  and  jack  contact 
interface.  Other  contact  conhgurations 
that  provide  contact  performance  equal 
to  or  better  than  the  preferred 
configurations  and  do  not  cause  damage 
to  the  plug  or  jack  are  permitted.  The 
preferred  jack  contact  width  is  .44958/ 
.49530  mm  (.0177/.0195  inches). 
Deviations  fit)m  the  preferred  jack 
contact  width  are  permitted  for  round 
contacts  as  well  as  noncircular  cross 
sectional  shapes  but  they  must  be 
compatible  with  existing  plug 
configurations.  The  requirements  of 


Note  1  apply  to  all  possible  contract 
areas.  j 

«  *  *  *  * 

5  To  avoid  loss  of  electrical  contact, 
the  preferred  dimension  from  datum  B 
to  the  highest  point  “X”  should  be 
5.0800  mm  (.200  inch)  max.  A 
dimension  greater  than  5.3594  mm  (.211 
inch)  may  result  in  loss  of  electrical 
contact  between  plugs  and  jacks.  The 
5.3594  mm  (.211  incdi)  max.  shall  be 
considered  an  absolute  maximum. 

6.  The  24  degree  min.  angle  applies 
only  to  plugs  with  finnt  plastic  walls 
higher  than  4.8260  mm  (.190  inches).  ‘ 

BILUNQ  CODE  •712-01-M 
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VIEW  A-A  VIEW  B-B 

GAUGES  WIDTH  GAUGES  HEIGHT 


NO-GO  gauge- 

notes: 

1.  THE  PLUG  SHALL  NOT  BE  CAPABLE  OF  ENTERING  THE  GAUGE  MORE 
THAN  l.770Omro  [.070  ]  BEYOND  DATUM- A- (SEE  FIGURE 

68.500(cl (2M i n  WITH  0.90  neuton  [2.0  POUNDS]  INSERTION  FORCE. 

2.  NON-TOLERANCEO  DIMENSIONS  GIVEN  TO  FOUR  PLACES  SHALL  BE 

•  *  WitHIN  tO.OSOSmm  [.002  ]  .  '  ' 

3.  •  6.2992mm  [.248]  DIMENSION  TO  BE  CENTRALLY  LOCATED  WITH 

RESPECT  TO  U. 7856mm  [.464]  MINIMUM  AND  I  I .50240mm  [. 4560] M I M I MUM 
WITHIN  to. 0508mm  [.002]  . 


FIGURE  60.5OO(cM4I  ( I  I -8  POSITION  UNKEYED 
PLUG,  MINIMUM  PLUG  SIZE 
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GO  GAUGE 

notes: 

1.  THE  PLUG  SHALL  BE  CAPABLE  OF  INSERTION  AND  LATCHING  INTO  THE 

GAUGE  WITH  22.24  newtons  [S  POUNDS  ]  OR  OR  LESS  INSERTION  FORCE.  PLUG 

LATCHING  BAR  SHALL  BE  DEPRESSED  SO  AS  NOT  TO  INTERFERE  WITH 

THE  PLUG  ENTRY.  AFTER  INSERTION  AND  LATCHING,  PLUG  SHALL  BE 

CAPABLE  OF  REMOVAL,  WITH  THE  LATCH  DEPRESSED,  WITH  REMOVAL 

FORCE  OF  44.40  newtons [ 10  POUNDS  ]  OR  LESS  APPLIED  AT  AN  ADVANTAGEOUS 

ANGLE . 

2.  DIMENSIONS  GIVEN  TO  FOUR  DECIMAL  PLACES  SHALL  BE  WITHIN  t. 0508mm 

[.002]  . 

3.  DIMENSIONS  I A)  AND  (Bl  TO  BE  CENTRALLY  LOCATED  WITH  RESPECT  TO 

I  1. 78560mm  [.4640]  MAX.  JACK  OPENING  WIDTH  WITHIN  tO. 0254mm  [.001  ]  .  - 

4.  DO  NOT  SCALE  DRAWINGS  FOR  EXTERNAL  CONFIGURATION. 

FIGURE  68.500(cM5M  I  I -0  POSITION  UNKEYED 
PLUG,  MAXIMUM  PLUG  SIZE 
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VIEW  OF  CONTACT  ZONE 


NOTEt  ALL  NOTES  FOLLOW  THIS  FIGURE. 


FIGURE  ea.SOOId) (3) ( i ) -8  POSITION  SERIES 
JACK,  MECHANICAL  SPECIFICATION  I CONTINUED I 
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Notes:  (Notes  apply  to  Figures 
68.S00(dK2)(i)  and  68.500(d)(3)(i).) 

1.  Front  surfece  projections  beyond 
the  1.3970  mm  (.055  inch)  minimum 
shall  be  configured  so  as  not  to  prevent 
finger  access  to  the  plug  release  catch 
(Reference  Figure  68.500(a)(2)(i)  and 
Figure  68.500(c)(2)(i)  6  and  8-Position 
Plug,  Mechanical  Specifications).  A 
cat(±  length  greater  than  1.3970  mm 
(.055  inch)  is  beneficial  in  providing  for 
greater  breakout  strength  and  improved 
guidance  when  interfacing  with  a  6- 
position  plug. 

***** 

3.  The  preferred  plug  stop  surface  is 
indicated.  If  some  other  internal  feature 
is  used  as  a  plug  stop,  it  must  be  located 
so  that  the  axial  movement  of  a  latched 
plug  is  no  greater  than  1.1430  mm  (.045 
inch). 

4.  To  prevent  mistargeting  between 
the  plug  and  jack  contacts,  die  jack 
contacts  should  be  completely 
contained  in  their  individual  contact 
zones.  (.7112  mm  (.028  inch)  max. 
wide),  where  they  extend  into  the  jack 
openings.  There  is  no  location 
requirement  for  jack  contacts  below 
these  zones  (5.8420  mm  (.230  inch) 
max.),  but  adequate  contact  separation 
must  be  maintained  to  prevent  electrical 
breakdown.  These  shaded  contact  zones 
should  be  centrally  located,  (include  all 
locating  tolerances),  about  the  jack 
opening  width  11.9126  mm  (.469  inch) 
Ref,  (Datum  -W-).  Contacts  located 
outside  of  these  zones  may  result  in 
mistargeting  between  the  jack  and  plug 
contacts. 

5.  All  inside  and  outside  comers  in 
the  plug  cavity  to  be  .3810  mm  (.015 
inch)  radius  max.  imless  specified. 

***** 


7.  Relief  inside  the  dotted  areas  on 
both  sides  of  the  jack  opening  is 
permitted.  The  6.8326  mm  (.269  inch) 

Ref  and  11.9126  mm  (.469  inch)  Ref 
Gauge  Requirements  must  be 
maintained  in  each  of  the  corners 
indicated,  (Ref.  1.5240  mm  (.060  inch) 
min),  to  assure  proper  plug/ jack 
interface  guidance. 

8.  4.0640  mm  (.160  inch)  and  6.2992 
mm  (0.248  inch)  dimensions  to  be 
centrally  located  to  jack  opening  width 
-W-  within  *■—.  1270  mm  (.005  inch). 
***** 

10.  Gauge  Requirements: 

GO:  The  jack  shall  be  capable  of 
accepting  an  11.7856  x  6.7056  mm 
(.4640  X  .2640  inch)  gauge  and  the  gauge 
shall  be  capable  of  being  removed  with 
a  maximum  force  of  8.9  newtons  (2.0 
pounds). 

NO  GO:  The  jack  shall  not  accept 
either  a  12.0396  x  6.4516  mm  (.4740  x 
.254  inch)  horizontal  width  of  opening 
gauge  or  a  6.9596  x  11.5824  mm  (.2740 
X  .456  inch  vertical  height  of  opening 
gauge.  However,  if  the  gauge  is 
accepted,  the  force  necessary  to  remove 
the  gauge  shall  be  a  minimum  of  .83 
newtons  (3.0  ounces). 
***** 

Gauges  shall  have  a  .7620  mm  (.030 
inch)  radius  on  the  nose  and  a  .3810 
mm  (.015  inch)  radius  on  all  edges  with 
clearance  provided  for  contacts. 

***** 

12.  The  jack  contact/bridging  interface 
should  be  hard  gold  to  hard  gold  and 
should  have  a  minimxim  gold  thickness 
of  .0012700  mm  (.000050  inch)  on  each 
side  of  the  interface.  The  minimum 
contact  bridging  force  should  be  .294  N 
(30  grams).  Any  non-gold  contact 
material  must  be  compatible  with  gold 
and  provide  equivalent  contact 
performance. 


(e)  50-Position  Miniature  Ribbon  Plug. 

(1)  Contact  finish  in  the  region  of 
contact  shall  be  gold,  .0007620  mm 
(.000030  inch)  minimum  thickness, 
electrodeposited  hard  gold  preferred.  i 
*  *  .  *  *  *  * 

(3)  The  center  line  of  each  contact 
shall  be  located  within  .2286  mm  (.009 
inch)  of  true  position  with  respect  to 
“Datum  B”.i 

(4)  Contact  width  at  region  of  contact 
shall  be  1.1430±.0508  mm  (.04510.002 
inch).i 

(5)  Center  line  of  shell  dimension 
indicated  shall  be  within  .1270  mm 
(.005  inch)  of  “Datum  B”.^ 

(6)  Center  line  of  barrier  dimension 
indicated  shall  be  within'.1270  mm 
(.005  inch)  of  “Datum  B’’.i 

(7)  “Surface  X”  shall  have  a  .0001016 
mm  (4  microinch)  finish  or  better; 
finishing  shall  be  done  in  the  direction 
of  the  arrow.2 

(8)  A  force  of  not  more  than  178 
newtons  (40  pounds)  shall  be  sufficient 
to  fully  insert  the  plug  onto  the  sizing 
gauge  shown  on  Figure  68.500(e)(1).  The 
plug  is  fully  inserted  when  “Surface  A” 
of  the  plug  1  touches  “Surface  A”  of  the 
sizing  gauge. 

(9)  After  one  insertion  of  the  plug  on 
the  sizing  gauge.  Figure  68.500(e)(2),  a 
force  of  not  more  than  44.5  newtons  (10 
poimds)  shall  be  sufficient  to  fully 
insert  the  plug  on  the  continuity  gauge 
shown  in  Figure  68.500(e)(3).  The  plug 
is  fully  inserted  on  the  continuity  gauge 
when  “Surface  A”  of  the  plug  i  touches 
“Surface  A”  of  the  continuity  gauge. 

*  •  *  •  * 


BILLING  CODE  C712-01-M 


>  Figure  6a.S00(e)(l). 

1  Figures  68.500  (e)(2)  and  (ej(3). 
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Fitura  68.500(a)(2)..50  Basltion 
Minlatura  Ribbon  Plug 
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Figure  68.SOO(e)(3}->SO  Position 
Miniature  Ribbon  Plug 
_ Continuity  Cuage _ 
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(f)  50-position  miniature  ribbon  jack: 

(1)  Contact  finish  in  the  region  of 
contact  shall  be  gold,  .0007620  mm 
(.000030  inch)  minimum  thickness, 
electrodeposited  hard  gold  preferred.^ 
***** 

(3)  The  center  line  of  each  contact 
shall  be  located  within  .2286  mm  (.009 
inch)  of  true  position  with  respect  to 
“Datum  B”.i 

(4)  Contact  width  at  region  of  contact 
shall  be  1.14301.0508  mm  <.04510.002 
inch).i 

1  Figure  68.500(f)(1). 


(5)  Center  line  of  shell  dimension 
invested  shall  be  within  .1270  mm 
(.005  inch)  of  “Datum  B”.i 

(6)  Center  line  of  cavity  dimension 
indicated  shall  be  within  .1270  mm 
(.005  inch)  of  “Datum  B”.» 

(7)  “Surface  X”  shall  have  a  .0001016 
mm  (4  microinch)  finish  or  better; 
finishing  shall  be  done  in  the  direction 
of  the  arrow.* 

(8)  A  force  of  not  more  than  134 
newtons  (30  poimds)  shall  be  sufficient 
to  fully  insert  the  jade  onto  the  sizing 
gauge  shown  on  Figure  68.500(f)(2). 

a  Figures  68.500  (f)(2)  and  (f)(3). 


The  jack  is  fully  inserted  when 
“Surface  A”  oithe  jack*  toUthes 
“Surface  A”  of  the  sizing  gauge. 

(9)  After  one  insertion  of  the  jack  on 
the  sizing  gauge.  Figure  68.500(f)(2),  a 
force  of  not  more  than  44.5  newtons  (10 
poimds)  shall  be  sufficient  to  fully 
insert  the  jack  on  the  continuity  gauge 
shown  in  Figure  68.500(f)(3).  llie  ja^  is 
fully  inserted  on  the  continuity  gauge 
when  “Surface  A“  of  the  jack  *  touches 
“Surface  A“  of  the  continuity  gauge. 
***** 
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Figure  68.S00(£)(2)— 50  Posicion 
Miniature  Ribbon  Jack 
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rtgure  6a.S00(f)O)..S0  f^sitioa 
Nlaiature  Ribbon  Jock 
Continuity  Ouaao 
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(g)  3-Position  weatherproof  plug: 
Contact  blade  material  shall  be  brass, 
with  minimum  .00762  mm  (.0003  inch) 
thick  nickel  plating. 

.  Note:  All  linear  dimensions  are  in 
millimeters  (inches). 

BIUJNQ  CODE  Cn»-01-M 
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(h)  3-Position  weatherproof  jack: 

Contact  blade  material  shall  be  brass, 
with  minimum  .00762  nun  (.0003  inch)  '* 

thidi  nickel  plating.  , ' . 

Note:  All  linear  dimensions  are  in 
millimeters  (inches). 

■uma  COM  srts-01-M 
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NotM:  (Notes  apply  to  Figures  6d.500(i)(2) 
(i)  and  68.500(i)(2)(ii)) 

*  *  *  •  • 

2.  The  standard  plug  height  in  the 
area  shown  is  8.0010  mm  (.315  inch) 
maximum.  The  standard  plug  length  is 
23.1140  mm  (.910  inch)  maximum. 

Plugs  may  be  made  longer  than  standard 
or  adapted  for  direct  use  on  special 
cords,  adapters  without  cordage, 
apparatus  or  equipment  subject  to  the 


limitations  described  in  the^ 
introductory  paragraphs  of  68.500.  Plugs 
longer  and/or  higher  than  standard  may 
inhibit  the  special  features  of  some 
network  jack  enclosiues. 

3.  A  14.6050  mm  (.575  inch) 
minimum  tab  length  is  required.  It  is 
preferred  that  maximum  tab  length  be 
no  longer  than  15.8750  mm  (.625  inch). 
Longer  tabs  may  be  used  with  the  same 
limitations  described  in  Note  2. 


4.  To  obtain  maximum  plug  guidance 
in  jacks,  it  is  desirable  to  extend  the 
front  plug  nose  to  the  2.3368  mm  (.092 
inch)  n^aximum. 

•  *  *  *  *  * 

6.  The  center  rib  centerline  shall  be 
coincident  with  the  plug  width,  11.6840 
mm  ref  (.460  inch  ref.)  center  line 
within  ±  .0762  mm  (±  .003  inch). 

BlUmO  CODE  <712-01-41 
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SECT  A-A 


NOTE:  ALL  NOTES  FOLLOW  THIS  FIGURE. 

NOTE:  THE  6  POSITION  PLUG/ JACK  CONTACT  SPECIFICATION  IS  IDENTICAL. 


i 

FIGURE  60.5001  <  M3)  I  i  I  >  9  POSITION  KEYED  PLUG 
PLUG  /JACK  CONTACT  SPECIFICATION 


BtUINO  CODE  6712-01-0 
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Notes:  (Notes  apply  to  Figure 
68.500(i)(3)(i)) 

1.  The  plug/ jack  contact  interface 
should  be  hard  gold  to  hard  gold  and 
should  have  a  minimum  gold  thickness 
of  .0012700mm  (.000050  inch)  on  each 
side  of  the  interface.  The  minimum 
contact  force  should  be  .98  N  (100 
grams).  Any  non-gold  contact  material 
must  be  compatible  with  gold  and 
provide  equivalent  contact  performance. 
A  smooth,  burr-bree  surface  is  required 
at  the  interface  in  the  area  shown. 

2.  The  jack  contact  design  is  based 
upon  .4572  mm  (.018  inch)  spring 
temper  phosphor  bronze  round  wire  in 


the  modular  plug  blade  and  jack  contact 
interface.  Other  contact  configurations 
that  provide  contact  performance  equal 
to  or  better  than  the  preferred 
configurations  and  do  not  cause  damage 
to  the  plug  or  jack  are  permitted.  The 
preferred  jack  contact  width  is  .44958/ 
.49530  mm  (.0177/.0195  inches). 
Deviations  hrom  the  preferred  jack 
contact  width  are  permitted  for  round 
contacts  as  well  as  noncircular  cross 
sectional  shapes  but  they  must  be 
compatible  with  existing  plug 
configurations.  The  requirements  of 


Note  1  apply  to  all  possible  contact 
areas. 

***** 

5.  To  avoid  loss  of  electrical  contact, 
the  prefhrred  dimension  fi'om  “Datum 
B”  to  the  highest  point  “X”  should  be 
5.0800  mm  (.'200  inch)  max.  A 
dimension  greater  than  5.3594  mm  (.211 
inch)  may  result  in  loss  of  electrical 
contact  between  plugs  and  jacks.  The 
5.3594  mm  (.211  inch)  max.  shall  be 
considered  an  absolute  maximum. 

6.  The  25  degree  min.  angle  applies 
only  to  plugs  with  front  plastic  walls 
higher  than  4.8260  mm  (.190  inches). 

BILUNG  CODE  S/ia-OI-M 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Rules  and  Regulations  44947 


GO  GAUGE 


NOTES: 

1.  THE  PLUG  SHALL  BE  CAPABLE  OF  INSERTION  AND  LATCHING  INTO  THE 
GAUGE  WITH  22.24  newtons  [5  POUNDS]  OR  LESS  INSERTION  FORCE.  PLUG 
LATCHING  BAR  SHALL  BE  DEPRESSED  SO  AS  NOT  TO  INTERFERE  WITH 

THE  PLUG  ENTRY.  AFTER  INSERTION  AND  LATCHING,  PLUG  SHALL  BE 
CAPABLE  OF  REMOVAL,  WITH  THE  LATCH  DEPRESSED,  WITH  A  REMOVAL 
FORCE  OF  44.48  newtons  [10  POUNDS]  OR  LESS  APPLIED  AT  AN  ADVANTAGEOUS 
ANGLE. 

2.  DIMENSIONS  GIVEN  TO  FOUR  DECIMAL  PLACES  SHALL  BE  WITHIN  t.OSOBmm 

[.002]  . 

3.  DIMENSIONS  (AJ  AND  (B)  TO  BE  CENTRALLY  LOCATED  WITH  RESPECT  TO 

I  1. 70560mm  [.4640]  MAX.  JACK  OPENING  WIDTH  WITHIN  * .0254mm[.00l ]  . 

4.  DO  NOT  SCALE  DRAWINGS  FOR  EXTERNAL  CONFIGURATION. 


FIGURE  68.5001 i I (4M i ) -8  POSITION  KEYED  PLUG 
MAXIMUM  PLUG  SIZE 
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VIEW  A-A  VIEW  B-B 

GAUGES  WIDTH  GAUGES  HEIGHT 


NO-GO  GAUGE 


NOTES; 

1.  THE  R-UG  SHALL  NOT  BE  CAPABLE  OF  ENTEPtNG  THE  GAUGE  MORE,  ‘ 

THAN  1 .7700mm  [.070]  BEYOND  DATUM- A-  (SEE  FIGURE 

68,500(  i  )  (2K  n  WITH  8.90  newton  [2.0  POUNDS]  INSERTION  FORCE. 

2.  NON- TOLER ANCED  DIMENSIONS  GIVEN  TO  FOUR  PLACES  SHALL  BE 
WITHIN  t.OSOemm  [.002]  . 

3.  *6. 2992mm  [.240]  DIMENSION  TO  BE  CENTRALLY  LCXATED  WITH  RESPECT 
TO  I  1.7056mm  [.464]  MINIMUM  AND  I  1. 50240mm  [.4560]  MINIMUM  WITHIN 
*. 0500mm  [.002]  . 


BiUJNG  CODE 


FIGURE  60.5001 i ) (5M i J -8  POSITION  KEYED 
PLUG,  MINIMUM  PLUG  SIZE 
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Notes:  (Notes  apply  to  Figure 
68.500(i)(2)(i)) 

1.  Front  surface  projections  beyond 
the  1.3970  mm  (.055  inch)  minimum 
shall  be  configured  so  as  not  to  prevent 
finger  access  to  the  plug  release  catch 
(Reference  Figure  68.500(i)(2)(ii)  and  8- 
Position  Plug,  Mechanical 
Specifications).  A  catch  length  greater 
than  1.3970  mm  (.055  inch)  is  beneficial 
in  providing  for  greater  breakout 
strength  and  improved  guidance  when 
interfacing  with  a  6-position  plug. 

3.  The  preferred  plug  stop  surface  is 
indicated.  If  some  other  internal  feature 
is  used  as  a  plug  stop,  it  must  be  located 
so  that  the  axial  movement  of  a  latdred 
plug  is  no  greater  than  1.1430  mm  (.045) 
inch. 

4.  To  prevent  mistargeting  between 
the  plug  and  jack  contacts.  Uie  jack 
contacts  should  be  rompletely 
contained  in  their  individual  contact 
zones,  (.7112  m»  (.028  inch)  max  wide), 
where  they  extend  bito  the  jack 
openings.  There  is  no  location 
requirement  for  jack  contacts  below 
these  zones  (5.8^0  mm  (.230  inch) 
max),  but  adequate  contact  separation 
must  be  maintained  to  prevent  electrical 
breakdown.  These  shaded  contact  zones 
should  be  centr^y  located,  (include  all 
locating  tolerances),  about  the  jack 
opening  width  11.9126  nun  (.469  inch) 
Ref,  (Datum-W^.  Contacts  located 
outside  of  these  zones  may  result  in 
mistargeting  between  the  jack  and  plug 
contacts. 

5.  All  inside  and  outside  comers  in 
the  plug  cavity  to  be  .3810  mm  (.015 
inch)  radius  max  unless  specified. 

***** 

7.  Relief  inside  the  dotted  areas  on 
both  sides  of  the  jack  opening  is 
permitted.  The  6.8326  mm  (.269  inch) 
Ref  and  11.9126  mm  (.469  inch)  Ref 
Gauge  Requirements  must  be 
maintained  in  each  of  the  comers 
indicated,  (Ref.  1.5240  mm  (.060  inch) 
min),  to  assure  proper  plug/jack 
interfece  guidance. 

8.  4.0640  mm  (.160  inch)  and  6.2982 
mm  (.248  inch)  dimensions  to  be 
centrally  located  to  jack  opening  width 
-W-  within  ±.1270  mm  (.005). 
***** 

10.  Gauge  Requirements: 

GO:  The  jack  shall  be  capable  of 
accepting  and  11.78560  x  6.70560  mm 
(.4640  X  .2640  inch)  gauge  and  the  gauge 
shall  be  capable  of  being  removed  with 
a  maximum  force  of  8.9  newtons  (2.0 
(munds). 

NO  GO:  The  jack  shall  not  accept 
either  a  12.03960  x  6.4516  mm  (.4740  x 
.254  inch)  horizontal  width  of  opening 
gauge  or  a  6.95960  x  11.5824  mm  (.2740 


X  .456  inch)  vertical  height  of  opening 
gauge.  However,  if  the  gauge  Is 
accepted,  the  force  necessary  to  remove 
the  gauge  shall  be  minimum  of  .83 
newtons  (3.0  ounces). 

Removed  forces  do  not  include  forces 
contributed  by  contact  springs  nor  shall 
external  forces  be  applied  to  the  jack  . 
that  will  aifect  these  removal  forces. 

Gauges  shell  have  a  .7620  mm  (.030 
inch)  radius  on  the  nose  and  a  .3810 
mm  (.015  inch)  radius  an-aU  edges  with 
clearance  provided  for  contracts. 

PART  69— ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Secs.  4,  201,  202.  203,  205. 218, 
403,  48  Stat.  1066, 1070, 1077, 1094.8s 
amended,  47  U.S.C  154.  201,  202,  203,  205, 
218, 403. 

2.  Paragraphs  (aKl)  and  (a)(2)  of 

§  69.108  are  revised  to  read  as  follows: 

§  69.108  Transport  rate  bartchmark. 

(a)  *  *  * 

(1)  The  total  charge  for  a  1.609  km  (1 
mi)  channel  termination.  16.09  km  (10 
mi)  of  interoffice  transmission,  and  one 
DS3  multiplexer  using  the  telephone 
company’s  DS3  special  access  rates  to; 

(2)  The  total  charge  for  a  1.609  km  (1 
mi)  channel  termination  plus  16.09  km 
(10  mi)  of  interoffice  transmission  using 
the  telephone  company’s  DSl  special 
access  rates. 

***** 

§69.110  [Amanded] 

3.  In  the  last  sentence  of  paragraph 

(b)(1)  of  §  69.110  the  first  occuranca  of 
the  word  “mileage”  is  removed  and  the 
word  “distance”  is  added  in  its  place. 

In  the  last  sentence  of  paragraph  (b)(1) 
of  §  69.110  the  second  occurance  of  the 
word  “mileage”  is  removed  and  the 
word  “kilometers”  is  added  in  its  place. 

4.  In  the  last  sentence  of  paragraph 
(b)(2)  of  §69.110  the  first  occurance  of 
the  word  “mileage”  is  removed  and  the 
word  "distance”  is  added  in  its  placa 
In  the  last  sentence  of  paragraph  (b)(2) 
of  §  69.110  the  second  occurance  erf  the 
word  “mileage”  is  rmnoved  and  the 
word  “kilometers”  is  added  in  its  place. 

§69.111  [Amended] 

5.  In  the  last  sentence  ol  paragraph  (b) 
§  69.111  the  first  occurance  of  the  word 
“mileage”  is  removed  and  the  word 
“distance”  is  added  in  its  place.  In  the 
last  sentence  of  paragraph  (b)  of 

§  69.111,  the  second  ocxAirance  of  the 
word  “mileage”  is  removed  and  the 
word  “kilometers”  is  added  in  its  place. 

§69.112  [Amended] 

6.  In  the  last  sentence  of  paragia|di 
(b)(1)  of  §  69.112  the  first  occurance  of 


word  “mileage”  is  removed  and  the 
word  "distance”  is  added  in  its  place. 

In  the  last  sentence  of  paragraph  (b)  (1) 
of  §  69.112,  the  second  occurance  of  the 
word  “nfiieage”  is  removed  aod  the 
word  “kilometers”  is  added  in  its  place. 

7;  In  the  last  sentence  para^pb  (b)(2) 
of  §69.112  the  first  occurance  of  the 
word  “mileege”^  is  removed  and  the 
word  “distance”  is  added  in  its  place. 

In  the  last  sentence  of  paragraph  (b)(2) 
of  §69.112,  the  second  occurance  of  the 
word  "mileage”  is  removed  and  the 
word  “kilometers”  is  added  in  its  place. 

§69.125  [Amended] 

8.  In  the  third  sentence  of  paragraph 
(b>  of  §69.125  the  first  occurance  of  the 
word  “mileage’'  is  removed  and  the 
word  “distance”  is  added  in  its  place. 

In  the  third  sentence  of  paragraph  (b)  of 
§  69.125,  the  second  occurance  of  the 
word  ‘'mileage”  is  removed  and  the 
word  “kilometers”  is  added  in  its  place. 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303. 

2.  Paragraph  (b)  of  §  73.312  is  revised 
to  read  as  follows. 

§  73.31 2  T ypographic  data. 
**.•** 

(b)  The  Commission  will  not 
ordinarily  require  the  submission  of 
typographical  maps  for  areas  beyond  24 
km  (15  miles)  firom  the  antenna  site,  but 
the  maps  must  include  the  principal 
city  or  cities  to  be  served.  If  it  appears 
necessary  additional  data  may  be 
requested. 

***** 

3.  The  fifth  sentence  of  paragraph 

(c)(2)  of  §  73.316  is  revised  to  read  as 
follows; 

§73.316  FM  antenna  systems. 
***** 

|c)  •  * 

(2)  *  *  *  The  horizontal  plane 
pattern  must  be  plotted  to  the  largest 
seals  possible  on  un^zad  letter-size 
polar  coordinate  paper  (main  engraving 
approximately  18  cm  x  25  cm  (7  inches 
X  10  inches))  using  only  scale  divisions 
and  subdivisions  ^  1,  2,  2.5,  or  5  times 
10-nth.  •  *  • 

*  *  «  *  « 

4.  Footnote  2  to  the  table  in  paragraph 
(a)  of  §  73.501  is  revised  to  read  as 
follows: 

§73.501  Channels  available  for 
assignment. 

(a)  *  *  * 
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2Tbe  fre^BeB^at.1  Cbauiel  206,  in 
the  New  YoACt^  aetropolttaa  area,  is 
reserved  for  the  use  of  the  United  Natitnis 
with  the  equivalent  of  antenna  heiglA  of 
150  meters  f402  feeQ  above  average  terrain 
and  effective  radiated  power  of  20  kW  aod 
the  Conmiis&ion  will  make  no  assignments 
which  woidd  cause  objectionable 
interference  with  such  use. 

*  •  •  *  * 

5.  The  first  sentenc»  of  the  definition 
of  "antenna  power  gain*  in  §  73.681  is 
revised  to  rwtd  as  foHows: 

§73.681  Dofinitiona. 

•  *  •  •  • 

Antenna  power  gain.  The  stpiare  of 
the  ratio  of  the  root-mean-squore  bee 
space  field  strength  product  at  1 
kilometw  in  the  horizontal  plane,  in 
millivolts  per  meter  far  one  kW  antrama 
input  power  to  221.4  mV/m.  *  *  • 

«  «  •  •  • 

6.  The  first  sentence  of  paragraph 
{f)(5)  of  §  73.685  is  revised  to  read  as 
follows: 

§73.685  Transmitter loeattan  and  anteraia 
system. 

«  •  «  •  # 

(f)*  *  • 

(5)  Ail  horizontal  plane  patterns  must 
be  plotted  to  the  largest  scale  possible 
on  ui^azed  letter-uze  polar  coordinate 
paper  (main  engraving  approximately  18 
cm  X  25  cm  (7  inches  x  10  inches})  using 
only  scale  divisions  and  sididivisicms  of 
1,  2,  2.5  or  5  times  10-nth.  •  *  * 

*  «  •  •  * 

7.  Paragraph  (b)(8)  of  §  73.1820  is 
revised  to  read  as  follows: 

§73.1820  Station  log. 

«  lb  *  • 

lb)*  •  • 

(8)  The  indicating  equipmeot 
conforms  to  the  requirements  of 
§  73.1215  (indicting  instruments — 
specifications)  except  that  tl»  scales 
need  not  exceed  5  cm  (2  inches)  in 
length.  Arbitrary  scales  may  not  be 
used. 

•  »  •  •  • 

PART  74— EXPERIMENTAL, 
AUX1UARY,  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

1.  The  antbority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  Secs.  4, 303, 48  Stat  1066,  as 
amended,  1082,  as  amended;  47  U.SC.  154, 
30.1. 

2.  The  first  sentence  of  paragraph 
(c)(4)  of  §  74.735  is  revised  to  read  as 
follows: 

§  74.735  Power  Umltalion. 

•  A  •  •  • 


(c)*  *  * 

(4)  All  horizontal  plane  patterns  must 
be  plotted  to  the  largest  sc^  passible 
on  unglazed  letter-size  polar  coordinate 
paper  (main  engraving  approximately  18 
cm  X  25  cm  (7  inches  x  10  inches))  using 
only  scale  divisions  and  subdivisions  of 
1,  2, 2.5  or  5  times  10-nth.  •  •  • 

•  •  •  •  • 

3.  Puagraph  (Q  of  $  74.902  is  revised 
to  read  as  follows: 

§74.902*  Frequency  assignments. 

P  •  •  R  • 

(f)  A  tempeuary  fixed  ITFS  station 
may  use  any  avaiiaUe  ITFS  channel  on 
a  secondary  ba^s.  Operation  of  stations 
located  within  56.3  km  (35  miles)  of 
Canada  shall  be  limited  by  §  74.24(hK3). 
•  *  «  *  • 

4.  Paragraphs  (b)(l)(ii),  (b)(2)  and 
(b)|3)  of  §  74.903  are  revised  to  read  as 
follows: 

§74.903  biterfarenca. 

•  *  «  «  • 

ft))*  *  * 

(!)•** 

(ii)  The  proposed  tranarntter  is  within 
80.5  km  (50  miles)  of  the  comdinates  of 
any  such  station. 

(2)  An  analysis  of  the  potential  for 
harmful  adjacrait  chann^  interference 
with  any  authmized  or  previously 
proposed  $tation(s)  if  the  prcqiosed 
transmitter  is  within  80.5  km  (50  miles) 
of  the  coordinates  of  any  other  8tation(s) 
that  utilize(s),  or  would  utilize,  an 
adjacent  channel  frequency. 

(3)  An  analysis  concerning  possible 
adverse  impact  upon  Mexican  and 
Canadian  communications  if  the 
station’s  transmitting  antenna  is  to  be 
located  wi^in  80.5  km  (50  miles)  of  the 
border. 


§74.931  [AmendecQ 

5.  In  paragraphs  (h)  and  (j)  of  §  74.931 
the  words  ‘‘20  miles”  are  removed  and 
the  words  ‘‘32  km  (20  miles)”  are  added 
in  their  place. 

§74.935  (iteaendwq 

6.  In  paragraph  (c)  introdiu;tory  text  of 
§  74.935  the  words  "50  miles”  «re 
removed  and  the  words  "80.^  km  (SO 
miles)”  are  added  in  their  place. 

7.  liie  third  sentence  of  pan^ph  (a| 
of  §  74.937  is  revised  to  re^  as  follows: 

§74937  Antennas. 

(a)  *  *  *  Howev«,  far  the  purpose  of 
interfermce  calculatMuis,  the  general 
characteristics  of  the  reference  recetvii^ 
antenna  shown  in  Figure  1  of  this 
section  (i.a.,  a  0£  (2  foot) 

parabofic  reflector  antenna)  are  assumed 
to  be  used  in  aocordanoe  with  the 


provisioBS  of  §  74.903(^3)  unless 
pertinent  data  is  submitted  of  the  actual 
antenna  in  use  at  the  receive  site.)  *  *  * 

*  •  •  «  • 

§74.985  (Anwndetq 

8.  In  paragraph  (d)  of  §  74JJ65  the 
words  “SO  suIm”  are  refBoved  and  the 
words  ‘‘80.5  km  (50  miles)”  are  added 
in  their  place,  in  paragraph  (g) 
introduchvy  text  the  wreds  ‘‘5  miles” 
are  removed  and  the  words  “8  km  (5 
miles)”  are  added  in  their  place,  and  in 
para^^h  (g)(5)  the  words  ”5  mile”  me 
removed  and  the  words  *‘8  km  (5  mile)” 
are  added  in  their  place. 

§  74.990  [Amended] 

9.  In  paragraph  (a)  cd  §  74.990  the 
words  “SO  milM”  are  removed  and  the 
words  ‘‘80.5  km  (50  mile^”  are  added 
in  their  place. 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citatioa  for  part  76 
continues  to  read  as  follows: 

Aedmity.  Secs.  2, 3, 4,  301. 303, 307, 306. 
309, 48  Stat.,  as  amended,  1064, 1065. 1066, 
1081, 1082, 1083, 1084, 1085;  47  U.S.C  152, 
153, 154,  301. 303, 307, 306. 309. 

§76.5  (Amandetfl 

2.  Paragraph  (e)  of  §  76.5  is  amended 
by  removing  the  words  ‘*35  air  miles” 
and  adding  the  words  "56,3  air  km  (35 
air  miles)”  in  their  place,  paragraph  (g) 
is  amended  by  removing  the  words 
‘‘tliirty  households  per  route  mile”  and 
adding  the  words  ‘‘19  households  p^ 
route  ^lometer  or  tfaiity  househed^  per 
route  mile”  in  their  place. 

§76.55  [Amandecq 

3.  Paragraph  (bKl)  of  §  76.55  is 
amended  by  removing  the  words  '*50 
miles”  and  adding  the  words  "80.45  km 
(50  miles)”  in  their  place,  paragraph 
(d)(4)  is  amended  by  removing  tire 
words  "35  miles”  and  adding  die  wtmis 
‘‘56.32  km  (35  miles)”  in  ths^  plane. 

4.  Paragraphs  (d)  and  (e)  and  the  note 
following  pare^ph  (f)  of  S  76.92  are 
revised  to  read  as  follows: 

§76.92  Network  non-duplicadon;  extant  of 
protection. 

•  •  •  ft  • 

(d)  Any  comnunuty  unit  operating  in 
a  community  to  whi^  a  100-watl  or 
higher  power  transiator  is  located 
within  the  predicted  Grade  B  signal 
contour  of  the  television  broadcast 
station  that  the  translator  station 
retransmits,  and  which  tianslator  is 
carried  by  the  community  unit  shall, 
upon  request  of  such  ttanslntor  statkm 
licensee  or  permittee,  delete  the 
duplicating  network  programming  of 
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any  television  broadcast  station  whose 
reference  point  (See  §  76.53)  is  more 
than  88.5  km  (55  miles)  from  the 
community  of  the  commimity  unit. 

(e)  Any  community  unit  which 
operates  in  a  community  located  in 
whole  or  in  part  within  the  secondary 
zone  of  a  smaller  market  television 
broadcast  station  is  not  required  to 
delete  the  duplicating  network 
programming  of  any  major  market 
television  broadcast  station  whose 
reference  point  (See  Section  76.53)  is 
also  within  88.5  km  (55  miles)  of  the 
commimity  of  the  community  unit. 

(f) .  .  . 

Note:  With  respect  to  network 
programming,  the  geographic  zone  within 
which  the  television  station  is  entitled  to 
enforce  network  non-duplication  protection 
and  priority  of  shall  be  that  geographic  area 
agreed  upon  between  the  network  and  the 
television  station.  In  no  event  shall  such 
rights  exceed  the  area  within  which  the 
television  station  may  acquire  broadcast 
territorial  exclusivity  rights  as  defined  in 
S  73.658(m),  except  that  small  market 
television  stations  shall  be  entitled  to  a 
secondary  protection  zone  of  32.2  additional 
kilometers  (20  additional  miles).  To  the 
extent  rights  are  obtained  for  any  hyphenated 
market  named  in  §  76.51,  such  rights  shall 
not  exceed  those  permitted  under 
§  76.658(m)  for  each  named  community  in 
that  market. 

***** 

5.  Paragraph  (a)(3)  of  §  76.605  is 
revised  to  read  as  follows: 

§76.605  Technical  standards. 

(a)  *  *  * 

(3)  The  visual  signal  level,  across  a 
terminating  impedance  which  correctly 
matches  the  internal  impedance  of  the 
cable  system  as  viewed  from  the 
subscriber  terminal,  shall  not  be  less 
than  1  millivolt  across  an  internal 
impedance  of  75  ohms  (0  dBmV). 
Additionally,  as  meastuod  at  the  end  of 
a  30  meter  (100  foot)  cable  drop  that  is 
connected  to  the  subscriber  tap,  it  shall 
not  be  less  than  1.41  millivolts  across  an 
internal  impedemce  of  75  ohms  (+3 
dBmV).  (At  other  impedance  values,  the 
minimum  visual  signal  level,  as  viewed 
from  the  subscriber  terminal,  shall  be 
the  square  root  of  0.0133  (Z)  millivolts 
and.  as  measiuod  at  the  end  of  a  30 
meter  (100  foot)  cable  drop  that  is 
connected  to  the  subscriber  tap,  shall  be 
2  times  the  square  root  of  0.00662(Z) 
millivolts,  where  Z  is  the  appropriate 
impedance  value.) 
***** 

6.  Paragraph  (h)(5)  of  §  76.609  is 
revised  to  read  as  follows: 

§76.609  Measurements. 
***** 

(h)*  *  * 


(5)  Measurements  shall  be  made 
where  other  conductors  cure  3'or  more 
meters  (10  or  more  feet)  away  from  the 
measuring  antenna. 

***** 

7.  The  definition  of  “6”  in  paragraph 
(a)(1)  of  §  76.611  is  revised  to  read  as 
follows: 

§  76.61 1  Cable  television  basic  signal 
leakage  performance  criteria. 

(a)*  *  * 

(D*  *  * 

6  is  the  fraction  of  the  system  cable 
length  actually  examined  for  leakage 
sources  and  is  equal  to  the  strand 
kilometers  (strand  miles)  of  plant  tested 
divided  by  the  total  strand  Idlometers 
(strand  miles)  in  the  plant; 
***** 

PART  78— CABLE  TELEVISION  RELAY 
SERVICE 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  Secs.  2,  3, 4,  301,  303,  307,  308, 
309, 48  Stat.,  as  amended,  1064, 1065, 1066, 
1081, 1082, 1083, 1084, 1085;  47  U.S.C.  152, 
153, 154,  301,  303,  307,  308,  309. 

378.11  [Amended] 

2.  In  paragraph  (e)  of  §  78.11  the 
words  "20  feet”  are  removed  and  the 
words  "6.1  meters  (20  feet)”  are  added 
in  their  place. 

3.  Paragraph  (i)(2)  of  §  78.18  is  revised 
to  read  as  follows: 

§78.18  Frequency  assignments. 
***** 

(1) .  *  * 

(2)  The  transmission  path  is  more 
than  16.1  km  (10  miles)  in  length; 

***** 

4.  Paragraphs  (d)(l)(i),  (d)(l)(ii), 
(d)(l)(iii)  and  (d)(l)(iv)  of  §  78.19  are 
revised  to  read  as  follows: 

§78.19  Interference. 
***** 

(d)  *  *  * 

(D*  *  * 

(i)  All  stations  within  2.4  km  (1.5 
statute  miles); 

(ii)  Stations  within  4.8  km  (3  statute 
miles)  with  50  watts  or  more  efiective 
radiated  power  (ERP)  in  the  primary 
plane  of  polarization  in  the  azimuthal 
direction  of  the  Table  Mountain  Radio 
Receiving  Zone; 

(iii)  Stations  within  16  km  (10  statute 
miles)  with  1  kW  or  more  ERP  in  the 
primary  plane  of  polarization  in  the 
azimuthal  direction  of  the  Table 
Mountain  Radio  Receiving  Zone; 

(iv)  Stations  within  80 1^  (50  statute 
miles)  with  25  kW  or  more  ERP  in  the 
primary  plane  of  polarization  in  the 


azimuthal  direction  of  the  Table 
Mountain  Radio  Receiving  Zone. 

***** 

5.  Paragraph  (c)(12)  of  §  78.33  is 
revised  to  read  as  follows: 

§78.33  Special  temporary  authority. 
***** 

(c)  *  *  * 

(12)  Description  of  antenna  to  be 
used,  including  height.  In  the  event  that 
the  proposed  antenna  installations  will 
increase  the  height  of  any  natural 
formation,  or  existing  manmade 
structure,  by  more  than  6.1  meters  (20 
feet),  a  vertical  plan  sketch  showing  the 
height  of  the  structures  proposed  to  be 
erected,  the  height  above  ground  of  any 
existing  structure,  the  elevation  of  the 
site  above  mean  sea  level,  and  the 
geographic  coordinates  of  the  proposed 
sites  shall  be  submitted  with  the 
application. 

*  '  *  *  *  * 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303,  48  Stat.  1066, 

1088,  as  amended:  47  U.S.C.  154,  303. 

2.  Paragraph  (j)  of  §  80.257  is  revised 
to  read  as  follows: 

,  §80.257  Manufacturing  requirements  for 
radiotelegraph  automatic  alarm  receiver 
(auto  alarm). 

***** 

(j)  The  auto  alarm  must  be  capable  of 
operating  when  subjected  to  vibrations 
having  a  frequency  between  20  and  30 
Hertz  and  an  amplitude  of  0.76  mm 
(0.03  inch)  in  a  direction  at  an  angle  of 
30  to  45  degrees  with  the  base  of  the 
auto  alarm. 

3.  Paragraph  (1)  of  §  80.261  is  revised 
to  read  as  follows} 

§  80.261  Technical  requirements  for 
automatic-alarm-signal  keying  device. 
***** 

(1)  The  automatic-alarm-signal  keying 
device  must  be  capable  of  operating 
when  subjected  to  vibrations  having  a 
frequency  between  20  and  30  Hertz  and 
an  amplitude  of  0.76  mm  (0.03  inch)  in 
a  direction  at  an  angle  of  30  to  45 
degrees  with  the  base  of  the  automatic- 
alarm-signal  keying  device. 

4.  Paragraph  (b)(9)  of  §  80.269  is 
revised  to  read  as  follows: 

§  80.269  Technical  requirements  for  radio¬ 
telephone  distress  frequency  watch 
receiver. 

*  '*  *  *  * 

(b)  *  *  * 

(9)  The  receiver  must  be  capable  of 
operating  when  subjected  to  vibrations 
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having  a  frequency  between  20  and  30 
Hertz  and  an  amplitude  of  0.70  nun 
(0U)3  inch]  in  a  direction  at  an  angle  of 
30  to  45  d^rees  with  the  base  of  the 
auto  alarm. 

5.  Footnote  3  to  the  table  in  paragraph 
(c)  of  §  80.371  is  revised  to  read  as 
follows: 

§80.371  Public  correspondence 
frequencies. 


3  Within  120  km  (75  Biles}  of  the  Uoated 
States/Canada  tiorder.  in  the  area  of  the  Puget 
Sound  and  the  Strait  of  juaa  de  Fuca  and  its 
approaches,  the  frequency  157.925  MHz  is 
available  for  use  by  ship  stations  for  public 
correspondence  communications  only.  One 
hundred  twenty  kilometers  (75  mfles)  from 
the  United  StsSes/Canada  border  1S7.425 
MHz  is  avaiiabie  for  intershipand 
commercial  communicebons.  Outside  the 
Puget  Sound  area  and  its  aj^Hoacbes  and  the 
Great  Lakes,  157.425  MHz  is  available  for 
communications  between  commercial  fishing 
vessels  and  associated  aircrah  while  engaged 
in  commercial  fishing  activities. 
***** 

6.  The  last  sentence  of  paragraph 
(b)(6),  footnote  8  to  the  table  in 
paragraph  (f),  and  the  introductory  text 
of  par^aph  (^  in  §80.373  are  revised 
to  read  as  follows; 

§  80.373  Private  communications 
frequencies. 

***** 

(b)*  •  * 

(6)  *  *  *  The  geographic  limitations 
to  the  frequencies  2738.0  KHz  and 
283Q.0  Khz  do  iK)t  prohibit  intership 
communication  of  less  than  320  km  iZQO 
statute  miles)  when  only  one  of  the  ^ip 
stations  is  within  a  permitted  use 
geographic  area. 

***** 

(f) *  *  * 

"Within  120  km  (75  miles)  of  the  United 
St.ites/Canada  border,  in  the  area  of  the  Puget 
Sound  and  the  Strait  of  Juan  de  Fuca  and  its 
approaches,  157.425  MHz  is  half  of  the 
duplex  pair  designated  as  Channel  88.  In  this 
area,  Oiannel  88  is  available  to  ship  stations 
fur  communications  with  public  coast 
stations  only.  More  than  12i0  kni  (75  miles) 
from  the  United  States/Canada  border  in  the 
area  of  the  Puget  Sound  and  the  Strait  of  Juan 
de  Fuca,  its  approaches,  the  Great  Lakes,  and 
the  St.  Lawrence  Seaway,  157.425  MHz  is 
available  for  intership  and  commercial 
communications.  Outside  Puget  Sound  area 
and  its  approaches  and  die  Great  Lakes, 
157.425  MHz  is  also  available  for 
communications  between  ooimnerciai  fishing 
vessels  and  associated  aircrafi  whUe  nagged 
in  (  ommercial  fishily  activities. 
***** 

(g)  On-board  communkations:  This 
section  describes  the  carrier  frequency 
pairs  assignable  for  on-board  DM^ile 


radiotelepfaoBy  coannumcataoRs.  Ttw 
center  of  the  on-boerd  repeater  entenna 
must  not  be  kxsted  oKire  thaa  3  meters 
(10  feet)  ^ove  the  ship's  wadLiag  deck. 
These  ^quencies  are  available  on  a 
shared  basis  with  statioRS  in  tbe 
Business  Radio  Service. 

•  *.*** 

7.  teagraph  (cK2)  of  §  80.375  is  ^ 
revised  to  read  as  follows: 

§80.375  RadiodatarmlnationfFequenciee. 
***** 

(Cj*  *  • 

(2)  The  station  antenna  height  does 
not  exceed  6  meters  (20  feet)  above  sea 
level  in  a  buoy  station  or  6  meters  (20 
feet)  above  the  mast  of  the  ship  in  whidi 
it  is  installed. 

***** 

fi.  Paragraphs  (b)(5Hi)  and  (b)(7)  of 
§  80.379  are  revised  to  read  as  follows: 

§  80.379  Maritime  frequencies  assignable 
to  aircraft  stations. 

***** 

(b)*  *  • 

(5)*  *  * 

(i)  The  altitude  of  aircraft  stations 
does  not  exceed  300  meters  (1,000  feet), 
except  for  reconnaissance  aircraft 
participating  in  icebreaking  operations 
where  an  altitude  of  450  meters  (1,500 
feet)  is  allowed; 

*  *  •  *  •  . 

(7)  Commercial  fishing  vessels  and 
associated  aircraft  may  use  157.425 
MHz  while  engaged  in  commercial 
fishing  activities  except  within  120  km 
(75  miles)  of  the  United  States/Canada 
border  and  Puget  Sound  and  the  Strait 
of  Juan  de  Fuca  and  its  approaches,  the 
Great  Lakes,  and  the  St.  Lawrence 
Seaway. 

9.  Paragraphs  (b)  and  (c)  of  §  80.759 
are  revised  to  read  as  follows: 

§  80.759  Average  terrain  aievation. 
***** 

(b)  Draw  a  circle  of  16  km  (10  statute 
mile)  radius  using  the  antenna  site  as 
the  center.  Divide  each  radial  into  320 
meter  (0.2  statute  mile)  incremmts 
inside  the  circumference  to  the  3.2  km 
(2  statute  mile)  point 

(c)  Calculate  the  height  above  sea 
level  of  each  320  meter  (0.2  statute  mile) 
division  by  interpolating  the  contour 
intervals  of  the  map,  and  record  the 
value. 

***** 

10.  Paragraph  (a)(8)  of  §  80.808  is 
revised  to  read  as  follows; 

§  80fi08  Raquirenients  of  rceerve 
InstaUa&ion. 

(a)*  *  * 

(8)  Ihe  emergency  electric  lights  must 
be  controlled  by  two-way  swatches 


placed  near  the  fiiain  ontrenoe  to  the 
radiotelegraph  operating  rooq;  and  at 
the  radiotelflgnph  opwatmg  portion,  in 
all  cases  wbm  the  distanoe  between 
these  points  is  greater  than  2.4  meters  (8 
feet).  This  reqaireeaenA  apptiesto 
stations  which  replace,  or  hntialiy 
install  the  main  orreserve 
radiotelegraph  transmitter  on  and  after 
May  26, 1965.  -  .  , 

*  *  '  •  •  * 

§80.828  [Amended] 

11.  In  §  80.828  the  words  **5  inches'* 
are  removed  and  the  words  **12.7  cm  (5 
inches)”  are  added  in  tlMur  place. 

12.  Paragr^ih  (f)  of  §  80.a29  is  revised 
to  read  as  follows: 

§80.829  Survhrat  craft  nonportable 
radiotelegraph  InstaHatien. 
***** 

(f)  When  the  lifeboat  is  afioet  the 
installation  must  be  capsMe  of 
developing  an  antenna  current  such  that 
the  product  of  the  maximum  height  of 
the  antenna  above  the  mean  surface  of 
the  water,  expressed  in  meters,  and  the 
r.m.s.  anteima  current  on  the  frequency 
500  kHz,  expressed  in  amperes,  is  not 
less  than  9.6. 

13.  Section  80.865  is  revised  to  read 
as  follows: 

§  80.865  Radiotelephone  station  clock. 

A  clock  having  a  face  of  at  least  12.7 
cm  (5  in.)  in  diameter  must  be  mounted 
in  a  position  that  can  be  reserved  from 
the  principal  operating  position. 

14.  Paragrapn  (b)  of  §80.875  is  revised 
to  read  as  follows; 

§  80.875  VHF  radiotelephone  power 
supply. 

***** 

(b)  When  the  power  supply  for  the 
VHF  radiotelephone  installation 
consists  of  batteries,  they  must  be 
installed  in  the  upper  part  of  the  ship, 
secured  against  shifting  with  motion  of 
the  ship,  capable  of  operatipg  the 
installation  for  6  hours,  and  accessible 
with  not  less  than  26  cm  (10  in.)  head 
room. 

**«*.* 

15.  Paragraph  (b)  of  §  80.915  is  revised 
to  read  as  follows: 

§  80.915  Main  power  supply. 
***** 

(b)  When  the  main  power  supply 
consists  of  batteries,  they  must  1^ 
installed  as  high  above  toe  bilge  as 
practicable,  secured  against  stofting 
wdth  motion  of  the  vessel,  and 
accessible  with  not  less  than  26  cm  (10 
in.)  head  room. 

***** 

16.  Paragraph  (c)  of  §  80.917  is  revised 
to  read  as  follows; 
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S  80.91 7  Reserve  power  supply. 
***** 

(c)  When  the  reserve  power  supply 
consists  of  batteries,  they  must  be 
installed  as  high  above  the  bilge  as 
practicable,  secured  against  shifting 
with  motion  of  the  vessel,  and 
accessible  with  not  less  than  26  cm  (10 
in.)  head  room. 

***** 

17.  Paragraph  (a)  of  §  80.933  is  revised 
to  read  as  follows; 

§80.933  Gerteral  exemptions. 

(a)  Subject  U.S.  vessels  less  than  50 
gross  tons  which  are  navigated  not  more 
than  300  meters  (1,000  feet)  from  the 
nearest  land  at  mean  low  tide  are 
exempt  frnm  the  provisions  of  Title  III, 
Part  ni  of  the  Commimications  Act. 
***** 

18.  Paragraph  (c)  of  §  80.1001  is 
revised  to  read  as  follows: 

§80.1001  Applicability. 
***** 

(c)  Every  towing  vessel  of  7.8  meters 
(26  feet)  or  over  in  length,  measured 
from  end  to  end  over  the  deck  excluding 
sheer,  while  navigating;  and 

***** 

19.  Paragraph  (b)  of  §  80.1015  is 
revised  to  read  as  follows: 

§  80.1 01 5  Power  supply. 
***** 

(b)  When  the  power  supply  for  a 
nonportable  bridge-to-bridge 
radiotelephone  installation  consists  of 
or  includes  batteries,  they  must  be 
installed  as  high  above  the  bilge  as 
practicable,  seciired  against  shifting 
with  motion  of  the  vessel,  and 
accessible  with  not  less  than  26  cm  (10 
in.)  head  room. 

***** 

20.  Paragraph  (a)  of  §  80.1179  is 
revised  to  read  as  follows: 

§80.1179  On^Msrd  repeater  limitations. 
***** 

(a)  The  on-board  repeater  antenna 
must  be  located  no  higher  than  3  meters 
(10  feet)  above  the  vessel’s  highest 
working  deck. 

***** 

21.  Paragraph  (a)(1)  of  §  80.1181  is 
revised  to  read  as  follows; 

§  80.1 1 81  Station  identification. 

(a)*  *  * 

(1)  The  vessel  is  within  32  km  (20 
miles)  of  any  coastline;  or 

***** 

PART  87— AVIATION  SERVICES 

1.  The  authority  citation  for  part  87 
continues  to  read  as  follows; 


Authority:  48  Stat.  1066, 1082,  as 
amended;  47  U.S.C.  154,  303. 

2.  Paragraphs  (I)(l),  (z)  and  (aa)  in 
§  87.187,  are  revised  to  read  as  follows: 

§87.187  Frequenciea. 
***** 

(D*  *  * 

(1)  The  altitude  of  aircraft  stations 
must  not  exceed  300  meters  (1,000  feet), 
except  for  reconnaissance  aircraft 
participating  in  icebreaking  operations 
where  an  altitude  of  450  meters  (1,500 
feet)  is  allowed; 

***** 

(z)  The  frequencies  121.950  MHz, 
122.850  MHz  and  127.050 1  MHz  are 
authorized  for  air-to-air  use  for  aircraft 
up  to  and  including  3  km  (10,000  ft) 
mean  sea  level  in  the  vicinity  of  Grand 
Canyon  National  Park  in  Arizona  within 
the  area  bounded  by  the  following 
coordinates: 

36-28-00  N.  Lat;  112-47-00  W.  Long. 
36-28-00  N.  Lat;  112^8-00  W,  Long. 
35-50-00  N.  Lat;  112^8^0  W.  Long. 
35-43-00  N.  Lat;  112-47-00  W.  Long. 

(aa)  The  frequency  120.650 1  MHz  is 
authorized  for  air-to-air  use  for  aircraft 
up  to  and  including  3  km  (10,000  ft) 
mean  sea  level  within  the  area  bovmded 
by  the  following  coordinates; 

35- 59-45  N.  Ut;  114-51-45  W.  Long. 

36- 09-30  N.  Ut;  114-50-00  W.  Long. 
36-09-30  N.  Ut;  114-02-55  W.  Ung. 
35-54-45  N.  Ut;  113-48-45  W.  Long. 
35-54-45  N.  Ut;  114-41-45  W.  Long. 

3.  Paragraph  (a)(3)  in  §  87.263  is 
revised  to  read  as  follows: 

§87.263  Frequencies. 

(a)*  *  * 

(3)  The  frequencies  122.825  and 
122.875  MHz  are  available  for 
assignment  to  enroute  stations  which 
provide  local  area  service  to  aircraft 
approaching  or  departing  a  particular 
airport.  These  frequencies  will  be 
assigned  without  regard  to  the 
restrictions  contained  in  §  87.261  (c) 
and  (d).  Only  organizations  operating 
aircraft  with  a  maximum  capacity  of  56 
passengers  or  8,200  kg  (18,000  lbs)  cargo 
will  be  authorized  use  of  these  enroute 
frequencies. 

***** 

4.  Footnote  3  to  the  table  in  paragraph 
(b)  of  §  87.303  is  revised  to  read  as 
follows: 

§87.303  Frequencies. 
***** 


1  Until  further  notice  this  frequency  is  available 
for  air-to-air  use  as  described  in  the  Grand  Canyon 
vicinity.  Availability  is  a  result  of  the  FAA’s 
assignment  of  this  frequency.  If  the  FAA  reassigns 
this  frequency  the  Commission  may  require  air-to- 
air  use  to  cease. 


(b)  *  *  * 

3  Mobile  station  operations  on  these 
frequencies  are  limited  to  an  area  within  320 
km  (200  mi)  of  an  associated  flight  test  land 
station.  * 

***** 

5.  The  first  three  sentences  of 
paragraph  (a)(1)  of  §  87.305  are  revised 
to  read  as  follows: 

§87.305  Frequency  coordination. 

(a)(1)  Each  application  for  a  new 
station  license,  renewal  or  modification 
of  an  existing  license  concerning  flight 
test  frequencies,  except  as  provided  in 
paragraph  (b)  of  this  section,  must  be 
accompanied  by  a  statement  from  a 
frequency  advisory  committee.  The 
committee  must  comment  on  the 
frequencies  requested  or  the  proposed 
changes  in  the  authorized  station  and 
the  probable  interference  to  existing 
stations.  The  committee  must  consider 
all  Stations  operating  on  the  frequencies 
requested  or  assigned  within  320  km 
(200  mi)  of  the  proposed  area  of 
operation  and  all  prior  coordinations 
and  assignments  on  the  proposed 
frequency(ies).  *  *  * 
***** 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows; 

Authority:  Secs.  4,  303,  307,  331,  48  Stat., 
as  amended,  1066, 1082, 1083;  47  U.S.C.  154, 
303,  307,  332;  secs.  4(i)  and  303(r), 
Communications  Act  of  1934,  as  amended, 
Secs.  0.131  and  0.331  of  the  Conunission’s 
Rules  and  5  U.S.C.  553  (b)(3)(B)  and  (d)(3). 

2.  The  definitions  of  “average  terrain” 
and  “conventional  radio  system”  in 

§  90.7  are  revised  to  read  as  follows: 

§90.7  Definitions. 

*  *  *  *  *'  * 

Average  terrain.  The  average  elevation 
of  terrain  between  3.2  and  16  km  (2  and 
10  miles)  from  the  antenna  site. 

***** 

Conventional  radio  system.  A  method 
of  operation  in  which  one  or  more  radio 
frequency  channels  are  assigned  to 
mobile  and  base  stations  but  are  not 
employed  as  a  trunked  group.  An 
“urban-conventional  system”  is  one 
whose  transmitter  site  is  located  within 
24  km  (15  miles)  of  the  geographic 
center  of  any  of  the  first  50  urbanized 
areas  (ranked  by  population)  of  the 
United  States.  A  “sub-urban- 
conventional  system”  is  one  whose 
transmitter  site  is  located  more  than  24 
km  (15  miles)  from  the  geographic 
center  of  the  first  50  urbanized  areas. 
See  Table  21,  Rank  of  Urbanized  Areas 
in  the  United  States  by  Population,  page 
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1-87,  U.S.  Census  (1970);  and  Table  1  (14)  This  firequency  may  not  be  within  32  km  (20  miles)  of  the  cities  of 

of  §90.635.  assigned  within  161 -km  (100  miles)  of  Duluth,  Minnesota;  Des  Moines  and 


3.  Paragraph  (f)(7)  of  §  90.19  is  revised 
to  read  as  follows: 

§  90.1 9  Police  Radio  Service. 
***** 

(f)*  *  * 

(7)  The  frequency  173.075  MHz  is 
available  for  stolen  vehicle  recovery 
systems  on  a  shaired  basis  with  the 
Federal  Government.  Stolen  vehicle 
recovery  systems  are  limited  to 
recovering  stolen  vehicles  and  are  not 
authorized  for  general  purpose  vehicle 
tracking  or  monitoring.  Mobile 
transmitters  operating  on  this  frequency 
are  limited  to  2.5  watts  power  output 
and  base  transmitters  are  limited  300 
watts  ERP.  FlD  and  F2D  emissions  may 
be  used  within  a  maximum  authorized 
20  kHz  bandwidth.  Transmissions  from 
mobiles  shall  be  limited  to  200 
milliseconds  every  10  seconds,  except 
that  when  a  vehicle  is  being  tracked , 
actively,  treinsmissions  may  be 
increased  to  200  milliseconds  every 
second.  Transmissions  from  base 
stations  will  be  limited  to  a  total  time 
of  1  second  every  minute.  Applications 
for  base  stations  operating  on  this 
frequency  shall  require  coordination 
with  the  Federal  Government. 

Applicants  shall  perform  an  analysis  for 
each  base  station  located  within  169  km 
(105  miles)  of  a  TV  channel  7 
transmitter  of  potential  interference  to 
TV  channel  7  viewers.  Such  stations 
will  be  authorized  if  the  applicant  has 
limited  the  interference  contour  to  fewer 
than  100  residences  or  if  the  applicant: 

(i)  Shows  that  the  proposed  site  is  the 
only  suitable  location; 

(ii)  Develops  a  plan  to  control  any 
interference  caused  to  TV  reception 
from  the  operations;  and 

(iii)  Agrees  to  make  such  adjustments 
in  the  TV  receivers  affected  as  may  be 
necessary  to  eliminate  interference 
caused  by  its  operations.  The  licensee 
must  eliminate  any  interference  caused 
by  its  operation  to  TV  channel  7 
reception  within  30  days  of  the  time  it 
is  notified  in  writing  by  the 
Commission.  If  this  interference  is  not 
removed  within  the  30-day  period, 
operation  of  the  base  station  must  be 
discontinued.  The  licensee  is  expected 
to  help  resolve  all  complaints  of 
interference. 

***** 

4.  Paragraph  (c)(14)  of  §  90.23  is 
revised  to  read  as  follows: 

§90.23  Highway  Maintenance  Radio 
Service. 

***** 


New  Orleans  (coordinates  29-56-53  N 
and  90-04-10  W). 

***** 

5.  Paragraphs  (c)(37),  (c)(38)  and 
(c)(40)  of  §  90.65  are  revised  to  read  as 
follows: 

§  90.65  Petroleum  Radio  Service. 
***** 

(c)  *  •  * 

(37)  This  frequency  is  shared  with  the 
Special  Industrial  Radio  Service  and  is 
available  for  assignment  in  the 
Petroleum  Radio  Service  only  in  the 
States  of  Texas  and  Louisiana  within 
120  km  (75  miles)  of  the  Gulf  of  Mexico 
and  in  adjacent  offshore  waters.  Mobile 
relay  stations  will  not  be  authorized. 

(38)  This  frequency  is  shared  with  the 
Special  Industrial  Radio  Service  in  the 
States  of  North  Dakota;  South  Dakota; 
Iowa;  Nebraska;  Kansas  and  Missouri 
beyond  80  km  (50  miles)  from  St.  Louis 
and  Kansas  City;  Colorado  and 
Wyoming  east  of  Longitude  106  degrees; 
and  Minnesota  south  of  Latitude  47 
degrees. 

***** 

(40)  This  frequency  may  not  be  shared 
in  the  Special  Industrial  Radio  Service 
within  32  km  (20  miles)  of  the  cities  of 
Duluth,  Minnesota;  Des  Moines  and 
Davenport,  Iowa;  Omaha,  Nebraska; 
Colorado  Springs,  Colorado;  and 
Wichita,  Kansas. 

***** 

6.  Paragraphs  (c)(28),  (c)|^l)  emd 
(c)(33)  of  §  90.67  are  revised  to  read  as 
follows: 

§  90.67  Forest  Products  Radio  Service. 

*  *  *  *  * 

(O*  *  * 

(28)  This  frequency  is  shared  with  the 
Taxicab  Radio  Service.  It  is  available  for 
assignment  in  this  service  only  in  the 
States  of  Washington,  Oregon,  Idaho, 
and  Montana  in  areas  at  least  64  km  (40 
miles)  from  the  center  of  urbanized 
areas  of  200,000  or  more  population 
(U.S.  Census  of  Population,  1970).  The 
maximum  output  power  is  limited  to  75 
watts. 

***** 

(31)  This  frequency  is  shared  with  the 
Special  Industrial  Radio  Service  in  the 
States  of  North  Dakota;  South  Dakota; 
Iowa;  Nebraska;  Kansas  and  Missouri 
beyond  80  km  (50  miles)  from  St.  Louis 
and  Kansas  City;  Colorado  and 
Wyoming  east  of  Longitude  106  degrees; 
and  Minnesota  south  of  Latitude  47 
degrees. 

***** 

(33)  This  frequency  may  not  be  shared 
in  the  Special  Industrial  ^dio  Service 


Davenport,  Iowa;  Omaha,  Nebraska; 
Colorado  Springs,  Colorado;  and 
Wichita,  Kansas. 

***** 

7.  Paragraphs  (d)(3),  (d)(29),  (d)(30) 
and  (d)(33)  of  §  90.73  are  revised  to  read 
as  follows: 

§90.73  Special  industrial  Radio  Service. 
***** 

(d)*  *  * 

(3)  Operation  on  this  frequency  is 
limited  to  a  maximum  output  of  2  watts; 
and  each  station  authorized  will  be 
classified  and  licensed  as  a  mobile 
station.  Any  units  of  such  a  station, 
however,  may  provide  the  operational 
functions  of  a  base  or  fixed  station,  on 
a  secondary  basis  to  mobile  service 
operations  provided  that  the  separation 
between  the  control  point  and  the  center 
of  the  radiating  portion  of  the  antenna 
of  any  units  so  used  does  not  exceed  7.6 
m  (25  ft). 

*  *  «  *  »  ^ 

(29)  This  frequency  is  shared  with  the 
Petroleum  Radio  Service  in  the  States  of 
Texas  and  Louisiana  within  120  km  (75 
miles)  of  the  Gulf  of  Mexico  and  in 
adjacent  ofishore  waters. 

(30)  This  frequency  is  shared  with 
other  Industrial  Radio  Services  and  is 
available  for  assignment  in  the  Special 
Industrial  Radio  Service  only  in  the 
States  of  North  Dakota,  South  Dakota, 
Iowa,  Nebraska,  Kansas,  and  Missouri 
beyond  80  km  (50  miles)  from  St.  Louis 
and  Kansas  City;  Wyoming  and 
Colorado  east  of  Longitude  106  degrees 
except  within  a  80  km  (50  mile)  radius 
of  Denver;  and  Minnesota  south  of 
Latitude  47  degrees  except  within  a  80 
km  (50  mile)  radius  of  St.  Paul, 
Minnesota.  The  maximum  transmitter 
output  power  may  not  exceed  110  watts. 
***** 

(33)  This  frequency  is  not  available 
for  assignment  in  the  Special  Industrial 
Radio  Service  within  32  km  (20  miles) 
of  the  cities  of  Duluth,  Minnesota;  Des 
Moines  and  Davenport,  Iowa;  Omaha, 
Nebraska;  Colorado  Springs,  Colorado; 
and  Wichita,  Kansas. 
***** 

8.  Paragraphs  (c)(3)  and  (c)(27)  of 
§  90.75  are  revised  to  read  as  follows: 

§  90.75  Business  Radio  Service. 
***** 

(c)*  *  * 

(3)  This  frequency  will  be  assigned 
only  to  stations  used  in  itinerant 
operations,  except  within  56  km  (35 
miles)  of  Detroit,  Mich.,  where  it  may  be 
assigned  for  either  itinerant  or 


(c)  *  *  * 
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penzMnent  area  operations  (i.e.,  genwal 
use). 

ft  •  A.  *  • 

(27)  WitfaiB  the  boundvies  of 
urbanized  areas  of  200,000  or  more 
population,  defined  in  the  United  States 
Census  of  Pcqraletioa,  1960,  voL  1.  table 
23,  page  1-^  this  firequnacy  may  be 
used  only  by  persons  rendering  a  central 
station  commercial  protection  service 
within  the  service  eree  of  dm  radio 
station  utilizing  the  frequency  and  may 
be  used  only  for  communications 
pertaining  to  safety  of  life  and  property, 
and  lor  maintenance  or  testing  of  the 
protection  fedlities.  Central  ^ticm 
commwcial  protection  service  is 
defined  as  an  electrical  protection  and 
supervisory  service  rendered  to  the 
puMc  from  and  by  a  central  station 
accepted  and  certified  by  one  or  more  of 
the  recognized  ratii^  agmcies,  or  the 
Undmwriters  Laboratories’  (UL),  or 
Factmy  Mutual  System.  Other  stations 
in  the  Business  Radio  Service  may  be 
licensed  on  this  frequency  only 
all  base,  mobile  r^ay  and  control 
stations  are  located  at  least  120  km  (75 
miles)  from  the  city  center  or  centms  of 
the  specifisd  urbanized  areas  of  200,000 
or  more  population.  With  respect  to 
combination  urbanized  areas  containing 
more  than  one  city,  120  km  (75  mile) 
separation  shall  be  maintained  from 
each  city  center  which  is  included  in 
the  uib^zed  area.  The  locations  of 
centers  of  cities  are  detmmined  from 
appendix,  page  226,  of  the  U.S. 
Commerce  publication  **Air  Line 
Distance  Between  Cities  in  the  United 
States.” 

ft  ft  ft  ft  ft 

9.  Paragraphs  (dK21)  and  (d)(22i  of 
§  90.79  are  levia^  to  read  as  foUours: 

§90.79  Manufacturers ItaCHo Service. 

ft  ft  ft  ft  ft 

(d)*  •  * 

(21)  This  frequency  is  shared  with  the 
Special  Industrial  Radio  Service  in  the 
Strtes  of  North  Dakc^  South  Dakota: 
Iowa;  Nebraska;  Kansas  and  Missouri 
beyond  80  km  (50  miles)  from  St  Louis 
and  Kansas  City;  Colorado  and 
Wyoming  east  of  Longitude  106  de^ees; 
and  Minnesota  south  of  Latitude  47 
degrees. 

(22)  This  frequency  may  not  be  shared 
in  the  Special  bdustrial  ^dio  Service 
within  32  km  (20  miles)  of  the  cities  of 
Duluth,  Minnesota;  Des  Moines  and 
Davenport,  Iowa;  Omaha,  Nebradca; 
Colorado  Springs,  Colorado;  and 
Wichita,  Kansas. 

ft  ft  ft  ft  ft 

10.  Paragraph  (dK4)  of  §  90.81  is 
revised  to  read  as  follows: 


§90J1  Telephone  Maintenance  Radio 
Service. 

ft  ft  ft  ft  ft 

(d).  •  * 

(4)  This  frequency  is  available  on  a 
shar^  basis  in  the  Power,  Petroleum, 
Forest  Products,  Manufecturers,  and 
Telephone  Maintenance  Radio  Services. 

It  may  be  assigned  only  when  all  of  the 
base  and  mobile  frequencies  in  the  450- 
470  MHz  band  for  whidi  the  applicant 
is  primarily  eligible  are  assigned  within 
56  km  (35  miles)  of  the  proposed  base 
station.  Applications  for  this  frequency 
must  be  coordinated  with  all  five 
services.  Telephone  Maintenance  Radio 
Service  licensees  on  this  frequency 
authorized  prior  to  September  26, 1986, 
including  their  successors  or  assignees 
in  bxisiness,  will  be  permitted  to  renew 
their  authocizatiws  indefinitely, 
increase  the  number  of  transmitters 
operated,  and  expand  the  geographic 
covMage  area  of  their  systems,  without 
a  showing  that  all  of  the  base  and 
mobile  Telephone  Maintenance  Radio 
Service  frequencies  in  this  band  are 
assigned  within  56  km  (35  miles)  of  the 
existing  base  station. 

ft  ft  ft  ft  ft 

11.  Paragraph  (c)(10)  of  §  90.93  is 
revised  to  read  as  follows: 

§ 90.93  Tartcab  Radio  Service. 

ft  ft  ft  ft  ft 

(c)*  *  • 

(10)  This  frequency  is  shared  by 
stations  in  the  Forest  Products  Radio 
Service  in  thg  States  of  Washington. 
Oregon,  Idaho,  and  Montana  in  areas  at 
least  64  km  (40  miles)  removed  from  the 
center  of  urbanized  areas  of  200,000  or 
more  population,  1970  Decennial 
Census.  (Provided  that,  taxicab 
operations  within  the  specified 
urbanized  areas  will  not  be  authorized 
on  frequencies  shared  with  the  Forest 
Products  Radio  Service  until  the 
unshared  frequencies  are  fully  utilized.) 
For  two-frequency  systems,  separation 
between  ba^  and  mobile  transmit 
frequencies  is  5  MHz;  however,  a  mobile 
station  may  be  assigned  the  frequency  of 
an  associated  base  station.  (Sucdi 
operation  may,  however,  subject  the 
single-frequency  system  to  interference 
that  would  not  occur  to  a  two-frequency 
system.) 

ft  ft  ft  ft  ft 

12.  Paragraphs  (c)(26}  and  (c)(27)  of 
§  90.103  are  ravish  to  read  as  follows: 

§90.103  Radiolocation  Service. 

ft  ft  ft  ft  ft 

(c)  •  •  • 

(26)  Each  frequency  assignment  in 
this  bend  is  on  an  exclusive  basis  within 
the  primary  service  area  to  which 
assigned.  The  primary  service  area  is  the 


area  where  the  signal -intensities  are 
adequate  for  radiolocation  purposes 
from  all  stations  in  the  radiolocation 
^stem  of  which  the  station  in  question 
is  a  part;  that  is,  the  primary  service  area 
of  the  station  coincides  with  the 
primary  servicie  area  of  the  system.  The 
normal  minimum  geographical 
separation  between  stations  of  different 
licensees  shall  be  at  least  1931  km  (1200 
miles)  when  the  stations  are  operated  on 
the  same  frequency  or  on  different 
frequencies  separated  by  less  tlian  1.0 
kHz.  Where  geographic^  separation  of 
less  than  1931  (1200  miles)  is 

requested  under  these  circumstances,  it 
must  be  shown  that  the  desired 
separation  will  result  in  a  protection 
ratio  of  at  least  20  decibels  throughout 
the  primary  service  area  of  other 
stations. 

(27)  Notwithstanding  the  bandwidth 
limitations  otherwise  set  forth  in  this 
section  of  the  rules,  wideband  systems 
desiring  to  operate  in  this  band  may  use 
such  bmdwidth  as  is  necessary  for 
proper  operation  of  the  system  provided 
that  the  field  strength  does  not  exceed 
120  microvolts  per  meter  per  square  root 
Hertz  (120  uv/m/HzV5j)  at  1.6  km  (1 
mile).  Such  wideband  operations  shall 
be  authorized  on  a  secondary  basis  to 
stations  operating  within  otherwise 
applicable  technical  standards. 
Applications  for  wideband  systems  in 
this  band  will  be  accepted  banning 
December  15, 1985, 

ft  ft  ft  ft  ft 

13.  Paragraph  (a)(2)  of  §90.137  is 
revised  to  read  as  follows: 

§90.137  Applications  for  operation  at 
temporary  locations. 

(a)*  *  * 

(2)  The  application  must  specify  the 
general  geographic  area  within  which 
the  operation  will  be  confined.  The  area 
may  be  specified  a^  a  city,  a  county  or 
counties,  a  state  or  states  or  other 
definable  geographic  area  such  as  a 
specified  radius  around  a  particular  city 
or  known  geographic  site. 

ft  ft  ft  ft  ft 

14.  Paragraph  (a)  of  §  90.159  is  revised 
to  read  as  follows: 

§90.159  Temporary  permit 

(a)  An  applicant  for  a  private  land 
mobile  station  license  utilizing  an 
already  authorized  facility  may  opiate 
the  radio  station(s)  for  a  period  of  up  to 
180  days  under  a  temporary  permit 
evidenced  by  a  properly  executed 
temporary  license  certificate  (Form  572) 
after  submitting  or  filing  a  formal 
application  for  station  liomise  in 
accordance  with  §90.127,  provided  that 
all  the  antennas  employed  by  control 
stations  are  6,1  m  (20  ft)  or  less  above 
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ground  or  6.1  m  (20  ft)  or  less  above  a 
man-made  stnictme  other  them  an 
antenna  tower  to  which  it  is  affixed. 
When  required  by  §  90.175,  applications 
must  be  accompanied  by  evidence  of 
frequency  coordination.  The  temporary 
operation  of  stations,  other  than  mobile 
stations  within  the  Canadian 
coordination  zone  is  limited  to  stations 
with  a  maximum  of  5  watts  effective 
radiated  power  and  a  maximum  antenna 
height  of  6.1  meters  (20  ft)  above 
average  terrain. 

***** 

15.  Paragraph  (a)  of  §  90.175  is  revised 
to  read  as  follows: 

§90.175  Frequency  coordination 
requirements. 

***** 

(a)  For  frequencies  between  25  and 
470  MHz.  A  statement  from  the 
applicable  frequency  coordinator 
recommending  the  most  appropriate 
frequency.  The  coordinator’s 
recommendation  may  appropriately 
include  comments  on  technical  factors 
such  as  power,  antenna  height  and  gain, 
terrain,  and  other  factors  which  may 
serve  to  mitigate  potential  interference. 
Except  for  narrowband  operations,  the 
coordinator  must  not  recommend  any 
adjacent  channel  frequency  15  kHz 
removed  to  existing  stations  which 
would  result  in  a  separation  of  less  than 
16  km  (10  miles),  or  11  km  (7  miles)  in 
the  Taxicab  Radio  Service.  If  the 
frequency  recommended  is  in  the  150- 
170  MHz  band,  and  is  17.5  kHz  or  less 
removed  from  a  frequency  which  is 
available  to  another  radio  service,  the 
coordinator’s  statement  must  show  that 
approval  has  been'received  from  the 
coordinator  for  the  other  service. 
Coordination  with  another  service  is  not 
required,  however,  for  narrowband 
assignments  more  than  5  kHz  removed 
from  other  narrowband  assignments. 
Frequencies  in  the  450-470  MHz  band, 
when  used  for  secondary  fixed 
operations,  shall  be  assigned  and 
coordinated  pursuant  to  §  90.261. 
***** 

16.  Paragraph  (c)(3)(ii)  of  §  90.239  is 
revised  to  read  as  follows: 

§  90.239  Interim  provisions  for  operation 
of  automatic  vehicle  monitoring  (AVM) 
systems. 

***** 

(c)  *  *  * 

(3)*  *  * 

(ii)  The  minimum  separation  between 
a  proposed  AVM  station  and  the  nearest 
co-channel  base  station  of  another 
licensee  operating  a  voice  system  is  120 
km  (75  miles)  for  a  single  fir^uency 
mode  of  operation  or  56  km  (35  miles) 
for  a  two-frequency  mode  of  operation. 


Where  the  minimum  distance 
separation  cannot  be  achieved, 
agreement  to  the  use  of  FlD,  F2D,  GlD, 
G2D  or  PON  emission  must  ^  received 
from  all  existing  co-channel  licensees 
using  voice  emissions  within  the 
applicable  distance  separation  limits.  If 
there  is  interference  with  voice 
operations  and  required  agreement  was 
not  received,  or  operation  was 
authorized  on  a  secondary 
noninterference  basis,  the  licensee  of 
the  AVM  system  is  responsible  for 
eliminating  the  interference. 
***** 

17.  Paragraph  (a)(4)  of  §90.241  is 
revised  to  read  as  follows: 

§  90.241  Radio  call  box  operations. 

(a)*  *  * 

(4)  The  antenna  and  its  supporting 
structure  must  not  exceed  6.1  m  (20  ft) 
in  height  above  the  ground. 

***** 

18.  Paragraph  (d)  of  §  90.250  is 
revised  to  read  as  follows: 

§90.250  Meteor  burst  communications. 
***** 

(d)  Co-channel  base  stations  of 
difierent  licensees  shall  be  located  at 
least  241  km  (150  miles)  apart.  A  remote 
station  and  a  base  station  of  different 
licensees  shall  be  located  at  least  241 
km  (150  miles)  apart  if  the  remote  units 
of  the  different  licensees  operate  on  the 
same  frequency.  Waiver  of  this 
requirement  may  be  granted  if  affected 
users  agree  to  a  cooperative  sharing 
arrangement. 

***** 

19.  Paragraph  (a)(1)  of  §90.271  is 
revised  to  read  as  follows: 

§90.271  Narrowband  operations. 

(a)  *  *  * 

(1)  Applications  for  narrowband 
operations  must  be  accompanied  by 
evidence  of  frequency  coordination 
(§  90.175).  In  the  case  of  frequencies  7.5 
kHz  removed  from  FM  channels  the 
interference  analysis  should  consider 
existing  stations  located  within  96  km 
(60  miles). 

***** 

20.  Paragraph  (c)  introductory  text, 
and  paragraph  (d),  of  §  90.273  are 
revised  to  read  as  follows: 

§  90.273  Availability  and  use  of 
frequencies  In  the  421-430  MHz  band. 
***** 

(c)  Base  or  control  stations  shall  be 
located  within  48  km  (30  miles)  of  the 
center  of  Buffalo  or  80  km  (50  miles)  of 
the  center  of  Detroit.  In  Cleveland,  base 
or  control  stations  will  be  allowed  at 
locations  north  of  line  A  that  are  within 
48  km  (30  miles)  of  the  city  center.  In 


addition,  low  power  (2  watts  or  less) 
base  stations  may  locate  within  80 
(50  miles)  of  the  center  of  Bu^lo.  The 
following  coordinates  shall  be  used  for 
the  centers  of  these  areas: 
***** 

(d)  Mobile  operation  shall  be  confined 
to  within  80  km  (50  miles)  of  the  centers 
of  Detroit,  Cleveland,  or  Buffalo. 

21.  Paragraph  (a)  of  §  90.279  is  revised 
to  read  as  follows: 

§  90.279  Power  limitations  applicable  to 
the  421-430  MHz  band. 

(a)  Base  station  authorizations  in  the 
421-430  MHz  band  will  be  subject  to 
Effective  Radiated  Power  (ERP)  and 
Effective  Antenna  Height  (EAH) 
limitations  as  shown  in  the  table  below. 
ERP  is  defined  as  the  product  of  the 
power  supplied  to  the  antenna  and  its 
gain  relative  to  a  half-wave  dipole  in  a 
given  direction.  EAH  is  calculated  hy 
subtracting  the  Assumed  Average 
Terrain  Elevation  (AATE)  as  listed  in 
Table  7  of  §  90.619  from  the  antenna 
height  above  mean  .sea  level. 

Limits  of  Effective  Radiated 
Power  (ERP)  Corresponding  to 
Effective  Antenna  Heights 
(EAH)  OF  Base  Stations  in  the 
421-430  MHz  Band 


Maximum 

effective 


Effective  antenna  height  (EAH)  in 
meters  (feet) 


radiated 

power 

(ERP) 

(watts) 


0-152  (0-500)  . 

Above  152-305  (above  500- 

1000)  . 

Above  305-457  (above  1000- 

1500)  . 

Above  457-610  (above  1500- 

2000)  . 

Above  610-762  (above  2000- 

2500)  . 

Above  762-914  (above  2500- 

3000)  . 

Above  914-1219  (above  3000- 

4000) . ; . . . 

Above  1219  (above  4000) . 


250 

150 

75 

40 

20 

15 

10 

5 


***** 

22.  Paragraph  (d)  of  §  90.307  is 
revised  to  read  as  follows: 

§90.307  Protection  criteria. 
***** 

(d)  The  minimum  distance  between  a 
land  mobile  base  station  which  has 
associated  mobile  units  and  a  protected 
adjacent  channel  television  station  is 
145  km  (90  miles). 
***** 

23.  Paragraphs  (a)(2),  (a)(3),  (a)(4)  and 
(a)(5)  and  Tables  A,  B,  C,  D  and  E  in 

§  90.309  are  revised  to  read  as  follows: 
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f 90.309  TabiMandfisuraa. 

(a)*  *  * 

(2)  Entaiiag  the  proper  table  at  the 
mileage  figure  found  in  pvagiapb  {aKl| 
of  this  section,  find  opposite,  a  selection 
of  powers  that  may  be  used  for  antenna 
heights  ranging  from  15  m  (50  fU  to 
lS2Ji  m  (500  ^  tAAT).  If  the  exact 
antenna  height  propo^  for  the  land 
mobile  base  station  does  not  appear  in 
the  proper  table,  use  the  power  figure 
beneath  the  next  greater  antenna  Wght. 

(3)  The  krwMt  power  found  using  the 
tables  mentioned  in  pmapaphs  (aKD 
and  (aX2)  of  dus  secdon  is  the 
maximum  power  that  may  be  employed 
by  the  proposed  land  mobile  base 
station. 

(4)  in  determining  the  average 
elevation  of  the  tenain.  the  elevations 
between  3.2  km  (2  mi)  and  16  km  (10 
mi)  from  the  antenna  site  are  mnpfoyed. 
ProfUa  graphs  shall  he  drawn  for  a 
minimum  of  eigld  radials  beipnniag  at 
the  antenna  site  and  extendi^  16  km 


(10  mi).  The  radials  should  be  drawn 
starting  with  true  north.  At  least  cme 
rachal  should  be  constructed  in  the 
direction  of  the  nearest  cochannel  and 
adjaoKit  chaimel  UHF  television 
stations.  The  pr^le  ^npb  for  each 
radial  diall  be  plotted  by  contour 
intervals  of  from  12.2  m  (40  ft)  to  30.S 
m<100  ft)  and,  where  dre  data  permits, 
at  least  50  points  of  elevation  (generally 
uniformly  spaced)  diould  be  used  for 
each  radial.  For  very  rugged  terrain  61 
m  (200  ft1  to  122  m  (400  ft)  contour 
intervals  may  be  used.  Where  the  terrain 
is  imiform  or  gently  sloping,  the 
smallest  contour  interval  indicated  on 
the  topographic  diart  may  be  used.  The 
average  elevation  of  the  12.8  km  (8-inile) 
distance  between  3.2  km  (2  mi)  and  16 
km  (10  mi)  from  the  antenna  site  should 
be  determined  from  the  profile  graph  for 
each  radial.  This  may  be  obtained  by 
averaging  a  large  number  of  equally 
spaced  points,  by  using  a  planimeter,  or 


by  obtaining  the  median  elevation  (that 
exceeded  by  50  percent  of  the  distance) 
in  sectors  and  averaging  these  values.  In 
the  preparation  of  the  profile  graphs,  the 
elevation  or  ^con tour  intervals  may  be 
taken  from  U.S.  Geological  Survey 
Topographic  Maps,  U.S.  Army  Corps  of 
Engineers  Miqts.  or  Tennessee  Valley 
Authority  Maps.  Maps  with  a  scale  ^ 
1:250,000  or  l^er  (such  as  1:24,000) 
shall  be  used.  Digital  Terrain  Data 
Tapes,  provided  by  the  National 
Cartographic  Institute.  U.S.  Geological 
Survey,  may  be  utilized  in  lieu  of  maps, 
but  the  ntunber  of  data  points  must  be 
equal  to  or  exceed  that  special  above,  if 
such  maps  are  not  published  for  the  area 
in  question,  the  next  best  topographic 
information  should  be  used. 

(5)  Applicants  for  base  stations  in  the 
Miami.  FL,  urbanized  area  may.  in  lieu 
of  calculating  the  height  of  average 
terrain,  use  3  m  (10  ft)  as  the  average 
terrain  height. 


Table  A— Base  Station— Cochannel  Frequencies  (50  dB  Protection)  Maximum  Effective  Radiated 

Power  (ERP)i 


Antenna  tieight  in  meters  (feet)  (AAT) 


mMers  (miles):* 

15 

(SO)  , 

30.5 

(100) 

45 

(150) 

61 

(200) 

76 

(250) 

91.5 

(300) 

106 

(350) 

122 

(400) 

137 

(450) 

152.5 

(500) 

260(162) _ 

1,000 

1,000 

1.000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

257(160) . . 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

800 

246  (196) _ _ 

1,000 

1,000 

1X>00 

1,000 

875 

775 

700 

62S 

575 

241  (ISO) _ 

1,000 

950 

775 

725 

625 

550 

500 

450 

400 

233  (14^  . . 

750 

650 

575 

500 

440 

400 

350 

320 

300 

225  (14(4  . . 

600 

575 

475 

400 

350 

300 

275 

250 

230 

225 

217  (135) _ 

450 

335 

300 

255 

200 

165 

165 

150 

200  (130) . 

350 

200 

,  185 

160 

145 

125 

120 

100 

201  (125) _ 

225 

200 

ISO 

125 

110 

100 

90 

80 

75 

193(120) _ 

175 

150 

105 

90 

80 

70 

60 

55 

50 

1  The  effeeUve  radiaAed  power  (ERP)  and  antanna  hei^  above  average  terrain  (AAT)  shall  not  exceed  the  values  given  in  this  te^ta. 
•At  this  distance  from  transmitter  sita  of  protected  UHp  telewislon  staion. 


Table  B— Base  Station— Cochannel  FReouENaES  (40  oB  Protection)  Maximum  Effective  Radiated 

POWER  (^P)i 


Antanne  hwght  in  metars  (faet)  (AAT) 


meters  (mie^:* 

15 

(50) 

30.5 

(100) 

45 

(150) 

61 

(200) 

76 

(250) 

916 

(300) 

106 

(350) 

122 

(400) 

137 

(450) 

152:5 

(500) 

209  (130)  . . 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

201  (125) _ 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

850 

750 

725 

193  (120) _ 

1.OO0 

IjOOO 

900 

750 

675 

600 

550 

500 

185(115) . - 

4.000 

1,000 

800 

725 

600 

525 

425 

375 

350 

177(110) . 

850 

700 

600 

500 

425 

375 

300 

275 

225 

169  (105) . 

600 

475 

325 

275 

250 

225 

200 

175 

150 

161  (100) . . 

400 

325 

225 

ITS 

150 

140 

125 

110 

100 

153  (95) _ 

275 

225 

125 

110 

95 

80 

70 

60 

SO 

145  (90) _ 

175 

125 

75 

50 

. . . 

*The  Mfacfoa  radiated  powor  (Eftf^  and  antenna  haioMabowa  average  lanrain  (AAT)  shan  not  exceed  the  vafues  given  in  this  table. 
•  At  distance  fomPansmMMraile  of  prolocted  Ul#  television  station. 


Fmiend  Regislw  f  Vot.  58,  No.  163  /  Wedoesday,  August  25,  1993  /  Rules  and  Reguhrtkms  44959 


Table  C— Mob«-e  and  Control  Sta¬ 
tion— Distance  Betwebi  Assoa- 
ated  Base  Station  and  Pro¬ 
tected  Cochannel  TV  Staton 

[50  dB  protection) 

Table  D— Mobile  amj  Contrcx  Sta¬ 
tion— Distance  Between  assoo 
ated  Land  Mobile  Base  Station 
AND  Protected  Cochannel  TV 
Station 

[40  dB  protectkml 

Table  D— Mobile  and  Control  Sta 
TiON— Distance  Between  Assoo- 
ated  Land  Mobile  Base  Wtion 
AND  Protected  Cochannel  TV 
Station — Continued 

[40  dB  protfictior4 

Effecllve 
radiated 
power 
(watts)  of 
mobke  unit 
and  control 
station 

Oisiance 

EfecOve 
radiated 
power 
(watts)  of 
mobile  uTHt 
and  control 
station 

Distance 

m 

Distanee 

Kitemetera 

MIIm 

Kilometers 

MUes 

Kilometers 

B 

200 _ 

249 

155 

150  . . 

100  . . 

243 

233 

151 

200  . 

209 

130 

10  . 

169 

106 

50  . . 

217 

T» 

150  . 

201 

125 

5  . 

161 

too 

25  . 

201 

t25 

100  . . 

193 

120 

10  . . 

188 

t17 

50  . . 

185 

115 

5  . . 

180 

1  112 

25  . . 

177 

110 

Table  E— Base  Station  adjacent  Channel  Frequencies  Maximum  Effective  Radiated  Power  (ERP)’ 


Antenna  height  m  meters  (feet)  (AAT) 


meters  (miles):  2  s 

15 

(50) 

30.5 

(100) 

45 

(150) 

•61 

(200) 

76 

(250) 

91.5 

(300) 

106 

(360) 

122 

(400) 

137 

(460) 

152.5 

POO) 

108  (67)  . . 

T.OOO 

T,000 

T.OOO 

t.OOO 

T.OOO 

t.OOO 

1.000 

106  (66) . 

1,000 

1,000 

1,000 

1,000 

750 

104  (65)  . . . 

1,000 

1.000 

1.000 

1.000 

1.000 

825 

650 

600 

103  (64) . . 

1.0C0 

t.OOO 

1.000 

1.000 

t.OOO 

t.OOO 

775 

500 

AtXi 

101  (63) . 

1,000 

t.OOO 

T.OOO 

650 

450 

325 

325 

225 

99  (62) . . . 

1,000 

1,000 

T,OO0 

52S 

375 

250 

200 

150 

125 

98  (61)  . 

14100 

IjOOO 

700 

450 

250 

200 

125 

75 

50 

96  (60) _ 

1  1,000 

1,000 

425 

225 

125 

100 

75 

50 

'  The  effective  radatecf  power  (ERP)  arxl  anter^na  hei^  above  average  terrain  (AATy  shafi  not  exceed  the  vaKies  given  irv  this  tabte 
?  At  this  (Sstance  from  trar^smitler  site  of  protected  UHh  television  statiorv 

3  The  twniinum  distanee  is  146  km  (90  miies)  where  there  are  mobile  units  associated  with  tie  base  station.  See  sec.  90.367((8- 


•  •  *  «  tb 

24.  Paragraphs  (aX  (i),  (h)  and  tr) 

and  Table  1  and  its  notes  in  paragraph 
(d),  and  Table  2  and  its  notes  in 
paragraph  (e),  in  §90.315  are  revised  to 
read  as  follows; 

§  S0.315  Special  provieiane  governing  uea 
of  frequencies  in  the  476-494  MHz  band  (TV 
Channels  15, 16,  and  17)  in  tha  Southern 
Louisiana-Texas  Offshore  Zone. 

(a)  The  frequency  bands  hom  490-491 
and  493—494  MHz  will  be  availabla  for 
assignment  to  stations  governed  by  this 
part  within  Zone  A.  llie  boundaries  of 
Zona  A  are  horn  Longitude  87°45'  on  the 
east  to  longitude  94’’00'  cm  the  west,  and 
horn  the  3-mile  limit  along  the  Gulf  ol 
Mexico  shoreline  on  the  nmth  to  the 
limit  of  the  Outor  Continental  Shelf  cm 
the  south.  The  frequency  besids  from 
484-4A5  and  476-488  MHz  wilt  be 
available  for  assignment  to  stations 
governed  by  this  pert  within  Zcme  B. 

The  boundaries  oi  Zone  B  are  freon 
longitude  87°45'  on  the  east  to  fongitude 
95‘’00'  cm  the  west  and  front  the  3-iRila 
limit  along  the  Gulf  ol  Mexico  shoreline 
on  the  north  to  the  limit  of  the  (Xiter 


Continental  Shelf  on  the  south.  The 
frequency  bands  {ram  478^-479  and  481- 
481  MHz  will  be  avnlable  imr 
assignment  to  stations  governed  by  this 
part  within  Zone  C.  The  boundaries  ol 
Zone  C  are  from  longitude  94®00'  on  the 
east,  the  3-mile  limit  on  the  north  and 
west,  a  281  km  (175  mile)  radius  from 
the  reference  point  at  Linars  N.L., 
Mexico  on  the  southwest,  latitude 
26*00'  on  the  south,  and  the  Hmifs  of  the 
Outer  Continental  Shelf  on  the 
southeast.  These  frequencies  may  abo 
be  assigned  to  fbced  stations  located  on 
shore  designed  to  provide 
communications  service  within  the 
zone. 

(d)  *  *  * 


Table  1.— Protection  of 
(CHANNEL  Television  Stat«ns 
BY  Offshore  Stations  Operating 
IN  the  Southern  LothStANA-TEXAS 
Offshore  Zone  (65  dB  Protec 
TioN)r  Maximum  Effective  Radi¬ 
ated  Power 

(hv  Watts) 


Distance  from 
transmittar  to 
co-chanrwl  TV 
station  kilo¬ 
meters  (mites) 

Arrtenna  Heigbt  above  sea 
level  m^ers  (feet) 

3a5 

1  (100) 

t  45 

1  (150) 

1 

r  (200) 

338  (210) _ 

1,000 

1,000 

1.000 

330  (205) _ 

1.000 

900 

800 

322(200) _ 

eoo 

T10 

630 

314(195)  . . 

590 

520 

450 

306(190)  _ 

450 

400 

330 

298(185)  . . 

320 

280 

240 

290(180) _ 

250 

210 

175 

281  (175) - 

175 

ISO 

130 

274  (170) _ 

130 

110 

100 

266  (165)  - - 

95 

80 

TO 

257  (160) _ 

65 

56 

50 

249  (155)  . 

SO 

40 

35 

241  (151^ _ 

35 

30 

25 
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Note:  To  determine  the  maximum 
permissible  effective  radiated  power. 

(1)  As  specified  in  §  73.611  determine  the 
distance  Iratween  the  proposed  station  and 
the  cochannel  television  station.  If  the  exact 


distance  does  not  appear  in  Table  1  of  this 
section,  the  next  lower  distance  separation  is 
to  be  used. 

(2)  Opposite  this  distance  figure  ERPs  are 
given  that  may  be  used  for  antenna  heights 


of  30.5, 45  or  61  meters  (100, 150  or  200  ft) 
ASL  If  the  exact  antenna  height  is  not 
shown,  the  ERP  allowed  will  be  that  shown 
for  the  next  higher  antenna  height. 

(e)  •  *  - 


Table  2.— Maximum  Rearward  Effective  Radiated  power  Allowed  for  Shore  Stations;  Rearward 
Effective  Radiated  Power  (in  Watts)  From  Shore  Antenna  in  a  Sector  <*>22V2^  From  the 
Line  Joining  the  Shore  Antenna  to  the  Cochannel  Television  Station 


Antenna  height  above  ground  in  meters  (feet) 

Distance  from  transmitter  to  cochannel  television  station:  kilometers  (miles) 

30.5 

(100) 

45 

(150) 

61 

(200) 

91.5 

(300) 

152.5 

(500) 

228 

(750) 

298  (185) . 

320 

280 

240 

190 

125 

90 

290  (180) . 

250 

210 

175 

125 

100 

60 

281  (175) . 

175 

150 

130 

100 

70 

50 

274  (170) . . . 

130 

110 

100 

75 

40 

35 

265  (165) . 

95 

82 

70 

50 

35 

25 

257  (160) . : . 

65 

55 

50 

40 

25 

20 

249  (155) . 

50 

40 

35 

30 

20 

15 

241  (150) . . . 

35 

30 

25 

20 

15 

10 

233  (145) . 

25 

20 

18 

15 

10 

225  (140) . . . 

18 

15 

13 

10 

217  (135) . 

13 

10 

209  (130) . . . 

10 

8 

6 

201  (125) . 

6 

5 

193  (120) . 

4 

3 

Note:  As  an  example  of  the  use  of  Tables 
1  and  2,  assume  an  offshore  station  located 
290  km  (180  mi)  from  TV  Channel  17  located 
in  Bude,  Miss,  with  an  antenna  height  of  30.5 
m  (100  ft).  Table  1  allows  this  station  to 
operate  with  250  W  ERP.  Now  assume  the 
shore  station  communicating  with  the 
o^hore  station  is  48  km  (30  mi)  from  the 
offrhore  station  and  241  km  (150  mi)  from 
Bude,  Miss.  The  shore  station  antenna  height 
is  152.5  m  (500  ft)  above  ground.  The  shore 
station  will  be  allowed  the  same  ERP  as  the 
offrbore  station  (250  W)  in  the  direction  of 
the  offshore  station.  Table  2  indicates  that  the 
effective  radiated  power  in  a  sector  <*>  22’A® 
from  the  line  joining  the  shore  antenna  to 
Bude,  Miss,  can  only  be  15  W.  Consequently, 
a  directional  antenna  must  be  used  whose 
minimum  front-to-back  ratio  over  this  45® 
sector  must  be  at  least  12.2  dB.  (250  W 
forward  power  to  15  W  rearward  power  is  a 
power  ratio  of  16.6  or  12.2  dB). 

(f)  To  provide  cochannel  protection  to 
television  stations,  no  shore  station  will 
be  allowed  closer  than  193  km  (120 
miles)  from  the  cochannel  television 
station. 

(g)  To  provide  adjacent  channel 
protection  to  television  stations,  no 
shore  or  offshore  station  shall  be 
allowed  within  an  128  km  (80  mile) 
distance  of  the  adjacent  channel 
television  station. 

(h)  Mobile  stations  shall  not  operate 
closer  to  shore  than  6.4  km  (4  miles) 
beyond  the  three  mile  limit  and  shall 
not  operate  with  an  ERP  in  excess  of  100 
watts  with  9.1  m  (30  ft)  maximum 
antenna  height. 

(i)  Mobile  stations  installed  in  aircraft 
shall  operate  11  km  (7  miles)  beyond  the 


three  mile  limit  and  shall  not  operate 
with  an  ERP  in  excess  of  1  watt  or  at 
heights  in  excess  of  305  m  (1000  feet) 
AMSL. 

***** 

25.  Paragraphs  (a)(1),  (c)(1)  and  (c)(2) 
of  §  90.423  are  revised  to  read  as 
follows; 

§  90.423  Operation  on  board  aircraft. 

(a)  *  *  * 

(1)  Operations  are  limited  to  aircraft 
that  are  regiilarly  flown  at  altitudes 
below  1.6  km  (1  mi)  above  the  earth’s 
surface; 

***** 

(c)  *  *  * 

(1)  Operations  may  be  continued  only 
for  the  balance  of  the  term  of  such 
licenses  if  aircraft  involved  are  regularly 
flown  at  altitudes  greater  than  1.6  km  (1 
mi)  above  the  earth’s  surface. 

(2)  Operations  may  be  continued  for 
one  additional  renewal  license  term  if 
the  aircraft  involved  are  regularly  flown 
at  altitudes  below  1.6  km  (1  mi)  above 
the  earth’s  surface. 
***** 

26.  Paragraph  (a)(4)(ii)  of  §  90.425  is 
revised  to  read  as  follows: 

§90.425  Station  identification. 
***** 

(a)  *  *  * 

(4)  *  *  * 

(ii)  In  the  Land  Transportation  Radio 
Services,  licensees  may  request  the 
Commission’s  local  Engineer-in-Charge 
to  approve  the  use  of  special  mobile 


unit  identifiers  in  lieu  of  the  assigned 
call  sign.  Such  requests,  however,  will 
not  be  granted  where  it  appears  that 
harmful  interference  to  international 
operations  may  be  caused  by  stations 
below  50  MHz,  or  by  stations  operating 
in  areas  within  80  km  (50  miles)  of  an 
international  boundary,  or  where  it 
appears  that  the  proposed  method  of 
identification  will  not  adequately 
distinguish  the  mobile  units  of  the 
applicant  from  the  mobile  imits  of  other 
licensees  in  the  area. 
***** 

27.  Paragraph  (f)  of  §  90.463  is  revised 
to  read  as  follows: 

§90.463  Transmitter' control  points. 
***** 

(f)  In  urban  areas,  the  location  of  fixed 
transmitter  control  points  will  be 
specified,  “same  as  transmitter,”  unless 
the  control  point  is  at  a  street  address 
which  is  different  from  that  of  the 
transmitter(s)  controlled.  In  rural  areas, 
the  location  of  fixed  control  points  will 
be  specified,  “same  as  transmitter,” 
imless  the  control  point  is  more  than 
152,5  m  (500  ft)  from  the  transmitter(s) 
controlled.  In  the  latter  case,  the 
approximate  location  of  the  control 
point  will  be  specified  in  distance  and 
direction  from  the  transmitter(s) 
controlled  in  terms  of  distance  and 
geographiced  quadrant,  respectively.  It 
would  be  assumed  that  the  location  of 
a  fixed  control  point  is  the  same  as  the 
location  of  the  transmitter(s)  controlled, 
unless  the  applicant  includes  a  request 
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for  a  different  location  described  in 
appropriate  tefna  as  indkated  hereiti. 

*  *  •  *  • 

28.  Paragr^ih  (d)(3)  of  $90,477  is 
revised  to  read  as  fiolkwa; 

$  90.477  bttarconnacted  systems. 

«  *  •  «  •  , 

(d)*  *  * 

(3)  In  the  Special  Emergency  Radio 
Service  (subpiut  C  of  this  part),  except 
for  medical  emergency  systems  in  the 
450-470  KCHz  band,  the  business  and 
Special  Industrial  Radio  Services 
(subpart  D  of  this  part)  and  the 
Automobile  Emergency  and  Taxicab 
Radio  Services  (subpart  E  of  this  part), 
interconnection  will  be  permitted  only 
where  the  base  station  site  or  sites  of 
proposed  stations  are  located  120  km 
(75  miles)  or  more  from  the  designated 
centers  of  the  urbanized  areas  listed 
below.  If  licensees  seek  to  interctxmect 
in  these  five  services  widiin  120  Ion  (75 
miles)  of  the  25  dties  they  must  obtain 
the  consent  of  all  co-channel  licensees 
located  both  within  120  km  (75  miles) 
of  the  center  of  the  dty;  and  within  120 
lun  (75  miles)  of  the  interconnected  base 
station  transmitter.  The  consensual 
agreements  among  the  co-channel 
hcensees  must  ^edfically  state  the 
terms  agreed  upon  and  a  statement  must 
be  submitted  to  the  Commission 
indicating  that  all  co-channel  licmisees 
have  consented  to  the  use  of 
interconnection.  If  a  licensee  has  agreed 
to  the  use  of  interconnection  on  the 
channel,  but  later  deddes  against  the 
use  of  interconnection,  the  licensee  may 
request  that  the  co-diannel  licensees 
reconsider  the  use  of  interconnection.  If 
the  licensee  is  unable  to  reach  an 
agreement  with  co-channel  licensees, 
the  licensee  may  request  that  the 
Commission  consider  the  matter  and 
assign  it  to  another  cbannel.  If  a  new 
licensee  is  assigned  to  a  firequency 
where  all  the  co-channel  licensees  have 
agreed  to  the  use  of  interconnection  and 
the  new  licensee  does  not  agree,  the 
new  licensee  may  request  that  the  co¬ 
channel  licensees  reconsider  the  use  of 
interconnection.  If  the  new  licensee  can 
not  reach  an  agreement  with  co-channel 
licensees  it  may  request  that  the 
Commission  reassign  it  to  another 
channel. 

*  *  ft  «  * 

29.  Paragraphs  (bKl)(ii),  (b)(2)(i), 
(b)(2)(ii),  (c)  and  (d)  of  $  90.483  axe 
revised  to  read  as  follows: 

§90.483  Permiasible  matttoda and 
requiramonts  of  IntarconnoeUng  private  and 
public  systems  of  eoiwnunieations. 

.  ft  ft  ft  ft  ft 

(b)  *  *  * 

(!)•** 


(ii)  Wben  a  frequency  is  shared  by 
more  than  one  system,  initoaDaiic 
monitmring  equipment  must  be  installed 
at  the  base  starion  to  pcevent  acthraboD 
of  dte  transmitter  wfa»  siprais  of  co¬ 
channel  statkms  are  present  and 
activaticm  would  interfiRa  with 
communicatiops  in  progress,  licensees 
may  operate  without  the  monitoring 
equipment  if  they  have  obtained  the 
consent  of  all  concbennel  licensees 
located  within  a  120  km  (75  mile)  radius 
of  the  interconnected  base  station 
transmitter.  A  statement  must  be 
submitted  to  the  Commission  indicating 
that  all  co-diannel  licensees  have 
consented  to  operate  without  the 
monitoring  equipment.  If  a  licensee  has 
agreed  that  the  use  of  monitoring 
eqviipment  is  not  necessary,  but  later 
decides  that  the  monitoring  equipment 
is  necessary,  the  licensee  may  request 
that  the  co^annel  licensees  reconsider 
the  use  of  monitoring  equipment.  If  the 
licensee  cannot  reach  an  agreement  with 
co-channel  licensees,  the  licensee  may 
request  that  the  Commission  consider 
the  matter  and  assign  it  to  another 
channel.  If  a  new  licensee  is  assigned  to 
a  frequency  where  all  the  co-dia^el 
licensees  have  agreed  that  the  use  of 
monitoring  equipment  is  not  necessary, 
and  the  new  licensee  does  not  agree,  the 
new  licensee  may  request  the  co¬ 
channel  licensees  to  reconsider  the  use 
of  monitoring  equipment.  If  the  new 
licensee  cannot  reach  an  agreement  with 
co-channel  licensees,  it  should  request  a 
new  channel  from  the  Commission. 
Systems  on  frequencies  above  800  MHz 
are  exempt  from  this  requirement. 

(2)  *  ^  * 

(i)  When  a  frequency  is  shared  by 
more  than  one  system,  automatic 
monitoring  equipment  must  be  installed 
at  each  base  station  to  prevent  its 
activation  when  signals  of  other  co¬ 
channel  stations  are  present  and 
activation  would  interfere  with 
communications  in  progress.  Licensees 
may  operate  without  this  equipment  if 
they  have  obtained  the  consent  of  all  co¬ 
channel  licensees  located  within  a  120 
km  (75  mile)  radius  of  the 
interconnected  base  station  transmitter. 
A  statement  must  be  submitted  to  the 
Commission  indicating  that  all  co¬ 
channel  licensees  have  consented  to 
operate  without  the  monitoring 
equipment.  If  a  licensee  has  agreed  that 
the  use  of  monitoring  equipment  is  not 
necessary,  but  later  decides  that  the 
monitoring  equipment  is  necessary,  the 
licensee  may  request  that  the  co- channel 
licensees  reconsider  the  use  of 
monitoring  equipment  If  the  licensee 
cannot  reach  an  agreement  with  co¬ 
channel  licensees,  the  licensee  may 
request  that  the  Commission  consider 


the  matter  and  assigB  it  to  anolber 
channeL  If  a  new  licensae  is  assigpMd  to 
a  frequenqr  vdiere  aU  the  co-ckrfliqel 
licensees  have  agreed  that  them  of 
mouitcxiDg  equipment  is  not  necessary, 
and  the  new  licuisee  does  not  agree,  the 
new  hcensee  may  request  the  co¬ 
channel  licensees  to  recansideT  the  use  ' 
of  monitoring  equipment.  If  the  new 
licensee  cannot  reach  an  agreement  with 
co-channel  licensees,  it  should  reques*  a 
new  channel  from  the  CmnmissioD. 
Systems  ^ove  800  MHz  are  exempt 
from  this  requir^nent. 

(ii)  Initial  access  from  points  within 
the  public  switched  tele^one  n^work 
must  be  limited  to  transmissicm  of  a  3- 
second  tone,  after  which  time  the 
transmittor  shall  close  down.  No 
additional  signals  may  be  transmitted 
until  acknowledgement  from  a  mobile 
station  of  the  licensee  is  received. 
Licensees  are  exempt  from  this 
requirement  if  they  have  obtained  the 
consent  all  co-channel  licensees 
located  within  a  120  km  (75  mile)  radius 
of  the  interconnected  base  station 
transmitter.  However,  licensees  may 
choose  to  set  their  own  time  limitations. 
A  statement  must  be  submitted  to  the 
Commission  indicating  that  all  co¬ 
channel  licensees  have  consented  to 
operate  writhout  the  mcmitoring 
equipment  If  a  licensee  has  agreed  that 
the  use  of  monitoring  eqmpment  is  not 
necessary,  but  later  decides  that  the 
monitoring  equipment  is  necessary,  the 
licensee  may  request  that  the  co-channel 
licensees  reconsider  the  use  of 
monitcring  equipment.  If  the  licensee 
cannct  reach  an  agreement  with  co- 
channel  licensees,  the  licensee  may 
request  that  the  Commission  consider 
the  rna<‘ter  and  assign  it  to  another 
rltannel.  If  a  new  licensee  is  assigned  to 
a  frequency  where  all  the  co-channel 
licensees  have  agreed  that  the  use  of 
monitoring  equipment  is  not  necessary, 
and  the  new  licensee  does  not  agree,  the 
new  licensee  may  request  the  co¬ 
channel  licensees  to  reccmsider  the  use 
of  monitoring  equipment.  If  the  new 
licensee  cannot  reach  an  agreement  with 
co-channel  licensees,  it  should  requorfja 
new  channel  from  the  Commission. 
Systems  above  800  MHz  are  exempt 
from  this  requirement 
(c)  In  single  frequency  systems, 
equipment  nr-ust  be  installed  at  the  base 
station  which  wdll  limit  any  single 
transmission  from  within  the  public 
switched  telephone  network  to  30 
seconds  duration  and  which  in  turn  will 
activate  the  base  station  receiver  to 
monitor  the  frequency  for  a  period  of 
-  not  less  than  three  (3)  seconds.  The 
mobile  station  must  be  capable  of 
terminating  the  communications  during 
the  three  (3)  seconds.  Licensees  are 
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exempt  from  this  requirement  if  they 
have  obtained  the  consent  of  all  co-  ' 
channel  licensees  located  within  a  120 
km  (75  mile)  radius  of  the 
interconnected  base  station  transmitter. 
However,  licensees  may  choose  to  set 
their  own  time  limitations.  A  statement 
must  be  submitted  to  the  Commission 
indicating  that  all  co-channel  licensees 
have  consented  to  operate  without  the 
monitoring  equipment.  If  a  licensee  has 
agreed  that  the  use  of  monitoring 
equipment  is  not  necessary,  but  later 
decides  that  the  monitoring  equipment 
is  necessary,  the  licensee  may  request 
that  the  co-channel  licensees  reconsider 
the  use  of  monitoring  equipment.  If  the 
licensee  cannot  reach  an  agreement  with 
co-channel  licensees,  the  licensee  may 
request  that  the  Commission  consider 
the  matter  and  assign  it  another 
channel.  If  a  new  licensee  is  assigned  to 
a  frequency  where  all  the  co-channel 
licensees  have  agreed  that  the  use  of 
monitoring  equipment.  If  the  new 
licensee  cannot  reach  an  agreement  with 
co-channel  licensees,  it  should  request  a 
new  channel  from  the  Commission. 

(d)  A  timer  must  be  installed  at  the 
base  station  transmitter  which  limits 
communications  to  three  (3)  minutes. 
After  three  (3)  minutes,  the  system  must 
close  dovm,  with  all  circuits  between 
the  base  station  and  the  public  switch 
telephone  network  disconnected.  This 
provision  does  not  apply  to  systems 
licensed  in  the  Police,  Fire,  Local 
Government,  Special  Emergency,  Power, 
Petroleum,  Railroad  Radio  Services,  or 
above  800  MHZ.  All  systems  must  be 
equipped  with  a  timer  that  closes  down 
the  transmitter  within  three  minutes  of 
the  last  transmission.  Licensees  may 
operate  without  these  requirements  if 
they  have  obtained  the  consent  of  all  co¬ 
channel  licensees  located  within  a  120 
km  (75  mile)  radius  of  the 
intercoimected  base  station  transmitter. 
However,  licensees  may  choose  to  set 
their  own  time  limitations.  A  statement 
must  be  submitted  to  the  Commission 
indicating  that  all  co-channel  licensees 
have  consented  to  operate  without  the 
monitoring  equipment.  If  a  licensee  has 
agreed  that  the  use  of  monitoring 
equipment  is  not  necessary,  but  later 
decides  that  the  monitoring  equipment 
is  necessary,  the  licensee  may  request 
that  the  co-channel  licensees  reconsider 
the  use  of  monitoring  equipment.  If  the 
licensee  cannot  reach  an  agreement  with 
co-channel  licensees,  the  licensee  may 
request  that  the  Commission  consider 
the  matter  and  assign  it  to  another 
channel.  If  a  new  licensee  is  assigned  to 
a  frequency  where  all  the  co-channel 
licensees  have  agreed  that  the  use  of 
monitoring  equipment  is  not  necessary. 


and  the  new  licensee  does  not  agree,  the 
new  licensee  may  request  the  co¬ 
channel  licensees  to  reconsider  the  use 
of  monitoring  equipment.  If  the  new 
licensee  cannot  reach  an  agreement  with 
co-channel  licensees,  it  should  request  a 
new  channel  from  the  Commission. 

30.  Paragraph  (f)  of  §  90.494  is  revised 
to  read  as  follows: 

S  90.494  One-way  paging  operations  in  the 
929-^  MHz  band. 
***** 

(f)  The  effective  radiated  power  and 
antenna  height  for  base  stations 
providing  one-way  paging  service  in  the 
frequency  band  929-930  MHz  must  not 
exceed  1  kilowatt  (30  dBw)  and  305  m 
(1000  ft)  above  average  terrain  (AAT),  or 
the  equivalent  thereof  determined  from 
the  following  table: 


/Vienna  height  (AAT)  meters  (feet) 

Effec¬ 
tive  ra¬ 
diated 
power 
(ERP), 
(watts) 

Above  1,372  (4,500) . 

65 

Above  1,220  (4,000)  to  1,372  (4,500) 

70 

Above  1,067  (3,500)  to  1,220  (4,000) 

75 

Above  915  (3,000)  to  1,067  (3,500)  .. 

100 

Above  763  (2,500)  to  915  (3,000) . 

140 

Above  610  (2,000)  to  763  (2,500)  . 

200 

Above  458  (1,500)  to  610  (2,000) . 

350 

Above  305  (1,000)  to  458  (1,500) . 

600 

***** 

31.  The  “special  limitations”  column 
of  the  combined  frequency  list  in 
§  90.555(b)  is  revised  for  ^e  frequencies 
166.250  MHz  and  170.150  MHz.  only,  to 
read  as  follows: 

§90.555  Combined  Frequency  Listing. 
***** 

(b)*  *  • 


Frequency  Special  limitations 


166.250 .  PF  Available  only  within 

241  km  (150  mi)  of 
New  York  City. 


170.150 .  PF  Available  only  within 

241  km  (150  mi)  of 
New  York  City. 


32.  Paragraph  (d)(4)  of  §  90.609  is 
revised  to  read  as  follows: 

§90.609  Special  limitations  on  amendment 
of  applications  for  assignment  or  transfer  of 
authorizations  for  radio  systems  above  800 
MHz. 

***** 


(d)*  *  * 

(4)  Each  application  must  include  a 
signed  statement  listing  any  co-channel 
licensees  (including  call  signs)  located 
within  113  km  (70  miles)  of  the  primary 
site  of  the  tnmked  system  verifying  that 
they  all  have  agreed  to  the  propos^ 
trunked  use  (see  §  90.621(c)). 
***** 

33.  Paragraph  (b)(2)(ii)  of  §  90.615  is 
revised  to  read  as  follows: 

§  90.61 5  Fraquancias  avaiiabla  in  tha 
Qanaral  Catagory. 

***** 

(b)*  *  * 

(2)*  *  * 

(ii)  Each  application  must  include  a 
written  signed  statement  from  each  co¬ 
channel  licensee  located  within  113  km 
(70  miles)  of  the  primary  site  of  the 
trunked  system  verifying  that  each  such 
licensee  has  agreed  to  the  proposed 
trunked  use  (see  §  90.621(c)).  The 
statement(s)  should  include  each 
licensee’s  call  sign. 
***** 

34.  Paragraph  (d)  introductory  text 
and  footnotes  2  and  3  to  Table  4C  of 

§  90.617  are  revised  to  read  as  follows: 

§  90.61 7  Frequencies  in  tha  809.750-824/ 
854.750-869  MHz,  and  896-901/935-940 
MHz  bands  available  for  trunked  or 
conventional  system  use  in  non-border 
areas. 

***** 

(d)  The  channels  listed  in  Tables  4 A 
and  4B  are  available  only  for  eligibles  in 
the  SMR  category  which  consists  of 
Specialized  Mobile  Radio  (SMR) 
stations  and  eligible  end  users.  This 
paragraph  deals  with  the  assignment  of 
frequencies  only  in  areas  farther  than 
110  km  (68.4  miles)  from  the  U.S./ 
Mexico  border  and  farUier  than  140  km 
(87  miles)  from  the  U.S./Canada  border. 
See  §  90.619  for  the  assignment  of  SMR 
frequencies  in  these  border  areas.  For 
stations  located  within  113  km  (70 
miles)  of  Chicago,  channels  401-600 
will  be  assigned  in  groups  as  outlined 
in  Table  4C. 

*  *  *  *  * 

2  These  frequencies  will  be  authorized  only 
in  the  area  encompassed  by  a  113  km  (70 
mile)  radius  centered  at  41°52'28"  N. 
87‘>38'22"  W. 

3  All  stations  located  beyond  the  113  km 
(70  mile)  distance  authorized  on  or  before 
August  1.6, 1982  to  use  these  frequencies  may 
continue  to  do  so.  Stations  beyond  the  113 
km  (70  mile)  distance  authorized  after 
August  16, 1982,  shall  employ  frequencies 
listed  in  Table  4A  subject  to  the  provisions 
of  §  90.621  (b)  or  (c)  as  applicable. 

35.  Paragraph  (b)(6)  of  §  90.619  is 
revised  to  read  as  follows: 
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190.619  FrequenciM  available  for  UM  in 
the  U.SAMoxico  and  U.SyCanada  bordar 
areaa. 


(6)  Two  Canadian  television  stations 
provide  service  in  British  Columbia  in 
the  band  806-890  MHz  in  accordance 
with  U.S./Canadian  Television 
Agreement  of  1952.  They  are: 

Enderby,  B.C.  Channel  72  818-824 

MHz. 

Radium/Hot  Channel  77  848-854 

Springs.  B.C  MHz. 

Until  reassignment  of  these  stations, 
they  must  be  protected  as  follows:  the 
field  strength  of  an  interfering  mobile 
radio  signal  at  the  station’s  calculated  B 
contour  (where  the  protected  contour 
crosses  the  border,  that  portion  of  the 
border  lying  within  the  contomr  shall  be 
treated  as  the  relevant  segment  of  the  B 
contour)  may  not  exceed  14  dBu  for 
frequencies  co-channel  with  the- 
television  channel  utilized,  and  may  not 
exceed  54  dBu  in  the  two  adjacent  6 
MHz  guard  bands.  The  field  strength  of 
any  interfering  signal  must  be  calculated 
using  the  FCC  Report  R-6602  F(50,10) 
propagation  curves  at  a  receiving 
effective  antenna  height  of  9.1  m  (30  ft). 
***** 

36.  Paragraphs  (h)(2)  (i)  and  (c)  of 
§  90.621  are  revised  to  read  as  follows: 

§  90.621  Selection  and  assignment  of 
frequencies. 

***** 

(b)*  *  * 

(2)*  *  * 

(i)  Required  co-channel  separations 
between  common'  antenna  sites  are 
given  by  Table  1.  A  channel  group 
assigned  to  a  station  on  a  site  listed  in 
the  vertical  column  may  not  be  re¬ 
assigned  to  a  station  on  a  site  listed  in 
the  horizontal  column  if  there  is  an  “X” 
in  the  box  created  by  the  intersection  of 
the  vertical  and  horizontal  lines.  The 
geographic  coordinates  listed  in  the 
table  represent  an  average  for  each 
particular  site;  all  locations  within  1.6 
km  (1  mi)  of  the  coordinates  will  be 
considered  to  be  at  that  site. 


(c)  Trunked  systems  authorized  on 
firequencies  in  the  Public  Safety. 
Industrial/Land  Transportation, 

Business  and  General  Categories  will  be 
protected  solely  on  the  basis  of 
predicted  contours.  Coordinators  will 
attempt  to  provide  a  40  dBu  contour  and 
to  limit  co-channel  interference  levels  to 
30  dBu  over  an  applicant’s  requested 
service  area.  This  would  result  in  a 
distance  separation  of  113  km  (70  miles) 
for  typical  system  parameters. 
Applicants  should  be  aware  that  in 
some  areas,  e.g.,  Seattle,  Los  Angeles, 
and  northern  California,  separations 
greater  than  113  km  (70  miles)  may  be 
appropriate.  Separations  may  be  less 
than  113  km  (70  miles)  where  the 
requested  service  areas,  terrain  or  other 
factors  warrant  reduction.  In  the  event 
that  the  separation  is  less  than  113  km 
(70  miles),  the  coordinator  must 
indicate  that  the  protection  criteria  have 
been  preserved  or  that  the  affected 
licensees  have  agreed  in  writing  to  the 
proposed  system.  Only  co-channel 
interference  between  base  station 
operations  will  be  taken  into 
consideration.  Adjacent  channel  and 
other  types  of  possible  interference  will 
not  be  taken  into  accoimt. 


§90.623  [Amended] 

37.  Paragraphs  (c)  introductory  text 
and  (d)  in  §  90.623  are  amended  by 
removing  the  words  “40  miles’’ 
everywhere  they  occur  and  adding  the 
words  “64  km  (40  miles)’’  in  their  place. 

§90.627  [Amended] 

38.  In  paragraph  (b)  introductory  text 
of  §  90.627  the  words  “40  miles’’  are 
removed  and  the  words  “64  km  (40 
miles)’’  are  added  in  their  place. 

39.  Tables  2,  3  and  4  of  Section  90.635 
are  revised  to  read  as  follows: 

§  90.635  Limitations  on  power  and  antenna 
height 


Table  2— Equivalent  Power  and 
Antenna  Heights  for^Base  Sta¬ 
tions  IN  THE  851-869*'  Mhz  and 
935-940  MHz  BANDS  WHICH  HAVE 
A  Requirement  for  a  32  km 
(20  Ml)  Service  Area  Radius 


Antenna  height 

Effective  radiated 
power  (watts) 

(ATT)  meters  (feet) 

UrbarV 

trunked 

Suburban 

Above  1.372 
(4,500)  . 

65 

15 

Above  1,220 

. 

(4,000)  to  1,372 
(4,500)  . 

70 

20 

Above  1,067 
(3,500)  to  1,220 
(4,000)  . 

75 

25 

Above  915  (3,000) 
to  1,067  (3,500) 

100 

30 

Above  763  (2,500) 
to  915  (3,000)  ... 

140 

35 

Above  610  (2,000) 
to  763  (2,500)  ... 

200 

50 

Above  458  (1,500) 
to  610  (2,000)  ... 

350 

80 

Above  305  (1,000) 
to  458  (1,500)  ... 

600 

160 

Above  152.5  (500) 
to  305  (1,000)  ... 

31,000 

220 

Up  to  152.5  (500)  . 

1,000 

-•500 

'  Power  is  given  in  terns  of  effective 
radiated  power  (ERP)- 

2  Applicants  in  the  Los  Angeles.  CA,  area 
who  demonstrate  a  need  to  serve  both  the 
downtown  and  fringe  areas  will  be  permitted  to 
utilize  an  ERP  of  1  kw  at  the  following 
mountaintop  sites:  Santiago  Park.  Sierra  Peak. 
Mount  Lukens.  and  Mount  Wilson. 

3  Stations  with  eintennas  below  305  m 
(1,000  ft)  (AAT)  wili  be  restricted  to  a 
maximum  power  of  1  kw  (ERP). 

« Stations  with  antennas  below  152.5  m 
(500  ft)  (AAT)  will  be  restricted  to  a  maximum 
power  of  500  W  (ERP). 

3  Licensees  in  San  Diego,  CA,  will  be 
permitted  to  utilize  an  ERP  of  500  watts  at  the 
following  mountaintop  sites:  Palomar,  Otay, 
Woodson  and  Miguel. 


Table  3.— Equivalent  Powers  and  Antenna  Heights  for  Suburban-Conventional  Base  Stations  in 
THE  851-869  MHz  AND  935-940  MHz  Bands  Which  Have  a  Requirement  for  Less  Than  32.2 
km  (20  mi)  SERVICE  Area  Radius— Maximum  Effective  Radiated  Power  (Watts) 

[Base  station  antenna  height  (AAT)  in  meters  (feet)] 


91.5  (300)  to 
122(400) 

61  (200)  to 
91.5  (300) 

30.5  (100)  to 

61  (200) 

15  (50)  to  30.5 
(100) 

0  (0)  to  15 
(50)' 

Service  area  radius  km  (mi): 
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Table  3.-£QUiVALENT  rPowEfls  and  AhrrENNA  Heights  eor  SuBURBAN-CoutfEMrioiML  Base  STAinoits  m 
THE  651-669  iAHz  AND  935-940  MHz  Bands  Which  Have  a  Reqoirement  4or  Less  Than  32.2 
km  -(20  tni)  Service  Area  Radius— Maximum  Bffective  Raoiateo  Posker  (Watts)— Continued 

[Base  etabon  antenra  height  (iMT)  in  meters  (feet)]  i 


Table  4.— Equivalent  Powers  and  Antenna  Heights  for  Urban-Conventional  and  Trunked  System 
Base  Stations  in  the  851-869  MHz  and  935-940  MHz  Bands  Which  Have  a  Requirement  for 
Less  than  32.2  km  (20  m»)  Service  Area  Radius— Maximum  Effective  Radiated  Power  (Watts) 


Base  station  antenna  height  (AAT)  meters  (feat) 


Above 

226(750) 

152.5  (500) 

122  (400) 

91.5(300) 

61  (200) 

30.5(100) 

15  (50) 

0(0) 

to 

305  (1,000) 

228  (750) 

152.5  (500) 

122  (400) 

91.5(300) 

61  (200) 

30.5  (100) 

15(50) 

Service  area  radius;  km  i 

(ml): 

32  (20)  . 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

30  (19)  . 

600 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,002 

29(10)  . ' 

640 

830 

1,080 

1,000! 

1,000 

1,000 

1,000 

1,000 

27(17)  . 

480 

625 

960 

1,000 

1,000 

1,000 

1,000 

1,000 

26,(16)  . . , 

360 

470 

720 

'  900 

1,000 

1,000 

1,000 

1,000 

24  (15)  . 

270, 

350 

540 

675 

875 

1,000 

1,000 

1,000 

22(14)  . 

200 

260 

400 

500 

650 

1,000 

1,000 

1.000 

21  (13)  . 

140 

180 

280 

350 

450 

700 

1,000 

1,000 

19(12)  . ; 

100 

130 

200 

250 

325 

500 

1,000 

1,006 

IB  (It)  . 

70 

90 

140 

175 

230 

350 

700 

14)00 

16  (10)  . 

45 

60 

90 

110 

145 

220 

.  440i 

1,000 

14(9)  . 

30 

40 

60 

75 

100 

150 

<  300 

600 

13(8)  . 

20 

25 

40 

50 

65 

100 

200 

400 

11  (7)  . 

15 

20 

30 

40 

50 

80 

160 

300 

10  (6)  . 

8 

10 

16 

20 

25 

40 

80 

100 

8  (5)  or  less  . 

5 

6 

9 

12 

15 

25 

50 

too 

40.  Section  90.657  is  revised  to  read 
as  follows; 

§90.657  Temporary  permit 

Ab  applicant  for  a  subpart  S  radio 
station  lioense  utilizing  an  already 
authorized  facility  may  operate  the 
radio  station(s)  for  a  period  of  up  to  180 
days  under  a  temporary  permit 
e\idenced  by  a  properly  executed 
certification  of  FGC  Form  S72  after  filing 
a  fonnal  application  for  station  license, 
together  with  evidence  of  frequency 
coordination  (when  required),  provided 
that  the  antenna(s)  employed  by  the 


control  station(s]  is  (are)  6.1  m  (20  ft)  or 
less  above  groimd  or  6.1  m  (20  ft)  or  less 
above  a  man-made  structure  other  than 
an  antenna  tower  to  which  it  is  affixed, 
41.  Paragraph  (c)  of  §  90.729  is 
amended  to  read  as  foRows: 

§90.729  Limitations  on  power  and  antenna 
height 

tb  4k  »  fb  * 

(c)  Channels  196-200  are  limited  to  2 
watts  ERP  end  a  maxiimim  antenna 
height  of  6.1  meters  (20  ft)  above 
ground. 


PART  94— PRIVATE  OPERATIONAL 
FIXED  MICROWAVE  SERVICE 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows; 

Authority:  Secs.  4,  301,  303,  307,  48  Slat., 
as  amended,  1666, 1082. 1083;  47  D  SC.  154. 
301,  303, -307;  secs.  4(i),  301,  and  303(r), 
Federal  Communications  Act  of  1034,  as 
amended.  47  U.S.C.  4(i),  301  and  303(r). 

2.  In  §  94.3,  the  definitions  of  “long 
haul  system”  and  “short  haul  system” 
are  revised  to  read  as  follows; 
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§94.3  Definitione. 

Long  Haul  System.  A  microwave 
system  licensed  under  this  part  in 
which  the  longest  radio  cir^t  of 
tandem  radio  paths  exceeds  402  km 
(250  miles). 

***** 

Short  Haul  System.  A  microwave 
system  licensed  under  this  part  in 
which  the  longest  radio  circuit  of 
tandem  radio  paths  does  not  exceed  402 
km  (250  miles). 

***** 

3.  Paragraphs  (g)(1)  and  (g)(2)  of 

§  94.15  are  revised  to  read  as  follows: 

§  94.1 5  Policy  governing  the  assignment 
of  frequencies. 

***** 

(g)*  *  * 

(1)  An  applicant  may  not  apply  for  a 
frequency  or  frequency  pair  within  a  40 
km  (25  mile)  radius  of  any  location  for 
which  it  has  concurrently  applied; 

(2)  Further,  no  party  may  nave  an 
ownership  interest,  direct  or  indirect,  in 
two  or  more  pending  applications 
proposing  sites  within  40  km  (25  miles) 
of  each  other. 

***** 

4.  Paragraph  (d)(4)(i)  of  §  94.63  is 
revised  to  read  as  follows; 

§  94.63  Interference  protection  criteria  for 
operational  fixed  stations. 
***** 


(d)*  *  . 

(4)*  *  * 

(i)  For  multiple  address  stations  in  the 
928-929/952-960  MHz  bands,  a 
statement  that  the  proposed  system 
complies  with  the  following  co-channel 
separations  from  all  existing  stations 
and  pending  applications: 

Fixed-to-fixed . 145  km  (90  miles) 

Fixed-to-mobile . 113  km  (70  miles) 

Mobile-to-mobile . 80  km  (50  miles) 

Multiple  address  systems  employing 
only  remote  stations  will  be  treated  as 
mobile  for  the  purposes  of  determining 
the  appropriate  separation.  For  mobile 
operation,  the  distance  is  measured 
from  the  reference  point  specified  on 
the  license  application. 
***** 


/Ultenna  height  (AAT)  in 
meters  (feet) 

Maximum  effec- 
^  five  radiated 

1  power 

Watts 

dBm  • 

Above  274  (900)  to  305 
(1,000)  . 

250 

54 

Above  244  (800)  to  274 
(900)  . 

315 

55 

Above'213(700)to244 
(flOO)  . 

400 

56 

Above 'l82  (600)  to  213 
(700)  . 

500 

57 

Above  152.5  (500)  to  182 
(600)  . 

630 

58 

152.5  (500)  and  below . 

1,000 

60 

For  mobile  operations  the  maximum 
ERP  is  25  watts  (44  dBm). 

***** 


5.  The  table  in  paragraph  (a)(l)(v)  of 
§  94.65  is  revised  to  read  as  follows; 


6.  Paragraph  (f)  of  §  94.90  is  revised  to 
read  as  follows: 


§94.65  Frequencies. 
***** 

(a)  *  *  * 

(1).  *  * 

(v)  Equivalent  power  and  antenna 
heists  for  multiple  address  master 
stations: 


Antenna  height  (AAT)  in 
meters  (feet) 

Maximum  effec¬ 
tive  radiated 
power 

Watts 

dBm 

Above  305  (1,000)  . 

200 

53 

§  94.90  Special  provisions  for  low  power, 
limited  coverage  systems  in  the  12,200- 
12,700  MHz  band. 

***** 

(f)  Radio  systems  authorized  imder 
the  provisions  of  this  section  shall  have 
no  more  than  three  hops  in  tandem  but 
in  any  event,  the  maximum  tandem 
length  of  the  system  should  not  exceed 
40  km  (25  miles). 

*  .  *  *  *  *  ^ 

(FR  Doc.  93-20062  Filed  8-24-93;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parte  880, 881, 882, 883, 884, 
885, 886, 889, 904, 905, 906  and  960 

[DociMt  No.  R-93-1671;  FR-3122-P-61] 

RIN  2S01-AB35 

Preferences  for  Admission  to  Assisted 
Housing 

AQCNCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes 
revisions  to  the  tenant  selection 
preference  provisions  of  regulations  of 
several  project-based  assisted  housing 
programs,  llie  proposed  rule  would 
decrease  the  number  of  families  that 
must  be  admitted  on  the  basis  of 
qualifying  for  a  federal  selection 
preference  and  would  specifically 
authorize  adoption  of  local  selection 
preferences  by  housing  agencies  to  be 
used  in  admitting  some  applicants.  If  a 
housing  agency  wants  to  use  such  local 
preferences,  the  proposed  rule  would 
require  the  agency  to  adopt  ones  that 
respond  to  local  housing  needs  and 
priorities  after  conducting  public 
hearings.  The  proposed  rule  also  would 
disqualify  from  a  selection  preference 
for  three  years  any  individual  or  family 
that  has  Wn  evicted  from  certain  HUD 
assisted  housing  for  drug-related 
criminal  activity. 

These  revisions  are  being  proposed  to 
implement  statutory  changes  to  the 
United  States  Housing  Act  of  1937 
affecting  preferences  for  participation  in 
public  housing,  Indian  housing,  and  all 
phases  of  the  Section  8  program  for  the 
Certificate  and  Voucher  programs 
(which  are  covered  by  a  separate 
rulemaking). 

DATES:  Comment  due  date:  October  25, 
1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  the  General 
Coimsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washin^on,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title  and 
should  specify  what  regulation  section 
is  the  subject  of  the  comment.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time)  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  public  housing  and  Section  8 


Moderate.Rehabilitation  programs  (Parts 
882,  904,  and  960),  Edwanl  Whipple, 
Director,  Occupancy  Division,  Office  of 
Public  Housing,  (202)  708-0744  (voice); 
(202)  708-0850  (TDD). 

For  the  Section  8  programs  except  for 
the  Moderate  Rehabilitation  program 
(Parts  880,  881,  883,  884,  885,  886,  and 
889),  James  J.  Tahash,  Director,  Planning 
and  I^ocedures  Division,  Office  of 
Multifamily  Housing.  (202)  708-3944 
(voice);  (202)  708-4594  (TDD). 

For  the  Indian  housing  programs  (Part 
905),  Dominic  A.  Nessi,  Director,  Office 
of  Native  American  Housing,  (202)  708- 
1015  (voice);  (202)  708-0850  (TDD). 

For  the  S^ion  5(h)  homeownership 
program  (Part  906),  Gary  F.  Van  Buskirk, 
Office  of  Resident  Initiatives,  (202)  708- 
4233  (voice);  (202)  708-0850  (TDD). 

None  of  these  telephone  numbers  is 
toll-fr«e.  All  of  the  individuals  listed  are 
located  at  the  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.,  Washington,  DC  20410. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements  for 
the  preference  provisions  of  the  assisted 
housing  programs  are  included  in  the 
paperwork  burden  of  the  application 
procedures,  which  were  previously 
approved  under  the  Paperwork 
Reduction  Act  of  1980  (42  U.S.C.  3501- 
3520)  by  the  Office  of  Management  and 
Budget  (OMB).  The  revised  preference 
provisions  have  now  been  submitted  to 
OMB  for  review  under  that  Act. 

The  estimated  public  reporting 
burden  of  these  collections  is  stated 
under  the  Preamble  heading  Findings 
and  Certifications  al  paragraph  III  G. 
Send  comments  regarding  thds  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk  at  the 
above  address;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  HUD. 
Washington.  DC  20503. 
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4.  Clarification  of  preferences  vs.  type  of 
unit 

5.  Examples  of  local  preferences  permitted 


6.  Local  preferences  for  objectives  affirmed 
by  Congress 

7.  Residency  preferences 

8.  Public  Hearings 

9.  Using, local  preferences  to  select  among 
Federal  Preference  holders 

10.  Status  of  current  local  preferences 

B.  Public  Housing,  Indian  Housing  and 

Moderate  Rehabilitation 

C.  Public  and  Indian  Housing 

D.  Section  8  New  Construction  and 

Substantial  Rehabilitation 

1.  Applicability  of  HA-adopted  local 
preferences 

2.  Limitations  on  using  HA's  local 
preferences 

III.  Findings  and  Certifications 

A.  Impact  on  the  Economy 

B.  Impact  on  the  Environment 
C  Federalism  Impact 

D.  Impact  on  the  Family 

E.  Impact  on  Small  Entities 

F.  Regulatory  Agenda 

G.  Public  Reporting  Burden 

H.  Catalog 

I.  Overview 

A.  Timetable  and  Request  for  Comments 

This  proposed  rule  is  being  issued 
pursuant  to  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550, 106  Stat.  3672, 
approved  October  28, 1992).  Section  104 
of  that  Act  requires  that  the  Department 
give  notice  and  opportunity  for  public 
comment  before  issuing  a  rule  for  effect. 
That  section  also  requires  issuance  of  a 
final  rule  to  implement  the  tenant 
selection  preference  provisions 
originally  enacted  by  the  National 
Affordable  Housing  Act  (Pub.  L.  101- 
625, 104  Stat.  4079,  approved  November 
28. 1990),  no  later  ffian  April  26, 1993, 
to  take  effect  upon  issuance. 

Although  the  deadline  for  issuance  of 
a  final  rule  has  passed,  the  Department 
is  issuing  this  rule  as  a  proposed  rule, 
as  required  by  the  statute,  to  solicit 
public  comments  on  its  content.  A  final 
rule  will  be  published  as  expeditiously 
as  possible  after  the  end  of  the  comment 
period.  The  changes  in  the  preference 
provisions  enacted  in  1990  and  1992  are 
not  effective  until  issuance  of  that  final 
rule. 

B.  Statutory  Provisions  Being 
Implemented 

The  regulation  will  implement  the 
following  sections  of  the  National 
Affordable  Housing  Act  ("NAHA”)  of 
1990: 

501 — ^Preference  Rules,  Public  and 
Indian  Housing 

506 — ^Public  Housing  Assistance  for 
Foster  Care  Children 
545 — ^Preference  Rules,  Section  8 

Housing  and  Section  202  Housing 
The  regulation  will  also  implement 
the  following  sections  of  the  Housing 
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and  ConMMMlty  Deylap— nt  Act 
("HCD  Act”)  of  1992: 

104 — PuUicUmifiiaf  andSoctknA^aad 
SactioB  202)  Houaii^  TwMNat 
Prafaiwioa  Buies  (implemHat  NAHA 
Ml  end  545  witlua  180  days) 

10S(a) — Besthction  ob  Selection  hi 
Higher  iaceme  Families  to  Local 
Preference  Admiartaes 
1 12 — ^Public  Housing  Tenant 

Preferences  (federal  preferences 
minimum  decreased  firom  70%  to 
50%) 

C.  Affected  Sections  of  the  US.  Housing 
Act  fthiic  and  Indian  Housing 

Section  8(cH4)(A)  of  die  United  States 
Housing  Act  M 193T  r*1937  Act”)  eras 
ameitd^  by  section  SOI  of  NAHA 
(change  in  mininrani  percentages, 
hearings  for  local  prererences,  diug- 
releted  evictions,  and  broad  range  of 
incomes);  and  by  section  112  of  the  FfC33 
Act  (tdiange  in  percentage).  Section  6 
was  also  amended  by  section  506  ei 
NAHA  to  add  a  new  paragraph  (o) 
(subject  to  pieferenoes.  coordin^an 
with  child  welfare  organintions 
permitted  to  fedlitate  adequate  houaiRg 
to  avoid  foster  care).  The  section  112 
changes  do  not  apply  to  Indian  Houshig. 
althou^  the  section  501  and  section 
506  changes  do. 

SectioB  18(c)  of  the  1937  Act  was 
amended  by  section  10S(a)  oi  the  HCD 
Act  to  exempt  from  a  prohilHtion  agnnst 
seiectioB  of  a  family  ”ia  an  ordor 
diHerent  from  the  ord«r  on  the  waiting 
list  for  the  purpose  of  selecting 
relatively  higher  income  families  for 
residence,”  ^ose  familm  selected  by  a 
housing  agancy  for  admission  to  public 
housing  on  the  basis  of  local  ptefarmices 
adopted  in  aocmdance  wUh  tne  public 
hearing  procedure. 

Section  8  (Including  202  Elderly 
Projects) 

Amendinents  concerning  minimum 
federal  prefaience  percentages  and 
public  hearings  to  establish  local 
preferences  were  made  ^iplicable  by 
section  545  of  NAHA  to  housing 
constructed  or  substantially 
rehabilitated  with  asaistance  providad 
under  section  8(b)(2),  as  it  existad  before 
elimination  of  authority  for  the  program 
on  October  1. 1983,  including  projects 
financed  under  seetkm  202  of  the 
Housing  Act  of  1959  (so-callml  202 


In  addition,  this  rule  covers  Section  8 
existing  housing  programs  other  than 
the  Cei^Bcate  Voucher  programs.  It 
covers  Section  8  Loan  Management  and 
Property  Disposition  programs 
administered  luular  24  CFR  part  886 
and  the  Section  8  Moderate 
Rehabilitation  program  administered 


under  part  882.  Hmse  pragmas  an 
subject  to  the  suns  ameniteants  as  Iba 
New  Construction  and  Substaniaal 
Rehabilitation  pro-ams,  and  to  the 
reoukement  that  applicants  be  denied 
federal  preEarenca  if  they  liave  been  The 
subject  of  s  drug-related  eviction. 

D.  Affected  Begahtions 
This  T^lation  will  amend: 

24  CFR  part  880 — Section  8  New 
Construction 

24  CFR  part  881 — Section  8  Substantial 
RehalriUtation 

24  CFR  part  662 — Section  8  Moderate 
Rehrt>ilitation 

24  CFR  part  863 — State  Housing 
Agencies 

24  CFR  part  884— Section  •/FmHA  SIS 
set-aside 

24  CFR  part  885-SecUon  8/SecUon  262 
24  CFR  part  886 — Special  Allocations 
24  CFR  part  889 — Supportive  Housing 
for  the  Elderly 

24  CFR  part  904— Turnkey  m 
Homeownership 

24  CFR  part  905 — Indian  Housing 
24  CFR  part  906— Section  5(h) 
Homeownerdiip 

24  CFR  part  960 — ^Public  Housing 
A  rule  amending  parts  882  and  887 
and  creating  a  new  part  982  to  replace 
most  of  those  parts  implements  the 
changes  in  preferences  for  the  Section  8 
Certificate  and  Voudier  programs. 
Therefore,  those  parts  are  not  included 
in  this  rule,  exce^  for  the  subpart  of 
part  882  that  covers  the  Section  8 
Moderate  Rehabilitation  program. 

Previous  statutory  provisions 
concerning  federal  prefarences  have 
included  Ganges  to  the  statute 
authorizing  the  Rent  Supplement 
program  (12  U.S.C.  1701s).  Neither 
NAHA  nor  the  HCD  Act  of  1992 
amended  that  statute.  Consequently,  the 
Department  has  no  plans  to  make 
changes  in  the  federal  preference 
regulations  covering  that  program  (24 
CFR  part  215). 

E.  Major  Considerations 

The  NAHA  and  HCD  Act  provisions; 
— Increase,  for  public  housing,  the 
percentage  of  non-faderal  preference 
holders  can  be  admitted  from  10 
percent  to  50  percent.  (NAHA  501  and 
HCD  112) 

— Increase,  for  Indian  Houring  and  for 
the  project-based  Section  8  programs 
covered  1^  this  rule,  the  percentage  of 
non-fedeial  preference  holders  who 
can  be  admitted  from  10  percent  to  30 
percent.  (NAHA  SOI  and  545) 

— I^vide  specifically  frar  local 
preferences  to  be  used  as  a  separate 
Msis  for  admission  from  federal 
preferences.  These  local  preferences 


are  to  be  ertebbehod  by  a  housing 
agency  afeern  public  )marit|g.  (NAHA 
501  and  545)  ^ 

— ^Prohibit  any  individual  or  family 
evicted  from  hourtrtg  assisted  under 
the  U.S.  Housing  Act  beceuM  of  drug- 
related  criminal  activity  from  having 
a  federal  or  local  prefo^ce  for  a 
period  of  three  years  for  public 
bonsiag,  fndian  Housiiig,  and  Sectioii 
8  modwata  robabilitation.  iom 
maa^emant.  and  pn^Mrty 
disposition  programs.  9*1AHA  SOI  and 
545) 

F.  Other  Considerfdions 

The  NAHA  and  HCD  Act  provisions 
also: 

— Amend  the  requiremetd  that  Housing 
Agency  (HA)  policies  be  directed 
toward  achieving  the  broad  range  of 
income  objective  “within  a  reasmiable 
period  of  dme.’’  to  require,  instead, 
that  this  o^ecti  ve  be  achieved  “to  the 
maximum  extent  feasible.“  (NAHA 
501,  amending  sectioR  6(c)(4)(A)  of 
the  1937  Act) 

— Allow  HAs.  in  admitting  families  to 
public  and  Indian  housing,  to 
consider  the  needs  of  femilies  that 
would  otherwise  have  to  place 
children  in  foster  care  and  of  youth 
being  discharged  from  foster  care. 
(NAHA  506,  adding  section  6(o)  to  the 
1937  Act)  It  permits  HAs,  sul^ect  to 
the  preferences,  to  coordinate  with 
local  public  agencies  involved  in 
child  weHarato  make  available  units 
to  femilies — where  laede  of  adequate 
housing  is  a  primary  factor  requiring 
foster  care  placement  or  retention  of 
children — and  to  youdi — upon 
discharge  from  forter  care  where 
return  to  the  family  is  not  possfole. 
This  provision  imposes  no 
requirements  on  HAs,  and,  therefore, 
this  rule  imposes  none.  HAs  can 
implement  section  506  by  adopting  an 
appropriate  local  preference. 

While  developing  the  method  to 
implemrat  statutory  preferences,  the 
Department  has  considered  the  potential 
for  fraud  in  various  methods  and  the 
means  of  HUD  monitoring.  The  choice 
to  limit  qualification  for  ^e  rent  burden 
component  of  federal  preferences  to 
applicants  who  have  paid  mote  than  50 
percent  of  family  income  for  rent  for  at 
least  90  days  is  an  example  of  a  decision 
motivated  by  concern  to  limit  the 
preference  to  femilies  that  are  genuinely 
experiencing  difficulty,  and  not  just 
manipulating  their  situation  with  the 
sole  intent  of  qualifying  for  the 
preference.  The  method  of  monitoring 
compliance  with  this  preference  rule 
will  be  to  include  oversight  of  this 
function  during  the  normal  management 
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reviews  and  in  the  implementation  of 
the  tenant  rental  assistance  certification 
system. 

n.  Specific  Provisions 
A.  All  Programs 

1.  Clarification  of  Percentage 
Limitations 

The  statute  requires  that  a  minimum 
percentage  of  admissions  must  be  based 
on  federal  preference.  Any  remaining 
admissions  may  be  based  on  local 
preferences,  adopted  by  the  housing 
agency  after  conducting  public  hearings. 
Both  NAHA  and  the  HCD  Act  amended 
the  preference  provisions  to  permit  a 
higher  percentage  of  admissions  to  be 
ba^d  on  local  preference.  The  HCD  Act, 
while  continuing,  for  most  of  the 
assisted  housing  programs,  the 
restriction  against  use  of  selection 
criteria  whose  piupose  is  the  selection 
of  higher  income  applicants,  still 
permits  it  in  the  context  of  admissions 
to  public  housing,  but  now  only  when 
the  admission  is  pursuant  to  a  local 
preference.  (Indian  housing  programs 
are  not  subject  to  this  restriction.) 

These  changes  highlight  the 
importance  of  the  method  of 
determining  how  the  federal  preference 
percentage  is  to  be  applied.  One 
alternative  is  to  apply  the  percentages 
only  when  a  selection  for  admission 
involves  a  choice  between  selecting  an 
applicant  without  a  federal  preference 
or  an  applicant  with  a  federal 
preference.  Another  alternative  is  to 
apply  the  percentages  to  all  admissions. 
In  the  latter  case,  each  admission  is 
categorized  as  either  a  federal 
preference  admission  or  a  local 
preference  admission,  to  be  counted 
against  the  applicable  percentage. 

To  simplify  administration  oi  the 
program  and  to  assure  that  the 
exemption  firom  the  restriction  on 
applying  income  range  considerations  is 
limited  to  local  preference  admissions 
in  public  housing,  the  Department  has 
chosen  the  second  alternative.  The 
method  for  implementing  this 
alternative  would  be  somewhat  simpler 
for  the  programs  other  than  public 
housing,  since  they  are  not  subject  to 
the  statutory  exemption  of  section  16(c) 
of  the  1937  Act,  wUch  requires  more 
separation  between  federal  preference 
admissions  and  local  preference 
admissions. 

For  these  programs,  the  owner  or  HA 
would  be  permitted  to  count  an 
admission  as  a  federal  preference 
admission  if  the  applicant  admitted  was 
a  federal  preference  holder.  In  addition, 
the  admission  could  be  counted  as  a 
federal  preference  admission  even  if  the 
applicant  were  not  a  federal  preference 


holder  if  none  was  available  that 
qualified  for  the  imit  at  the  time  of 
admission. 

For  the  public  housing  program,  an 
admission  could  be  counted  as  a  federal 
preference  admission  if  the  applicant 
admitted  was  a  federal  preference 
holder  and  the  selection  was  not  based 
on  a  local  preference  whose  purpose 
was  to  admit  higher  income  families.  In 
addition,  the  admission  could  be 
counted  as  a  federal  preference 
admission  even  if  the  applicant  were 
not  a  federal  preference  holder  if  none 
was  available  that  qualified  for  the  unit 
at  the  time  of  admission,  and  the 
selection  was  not  based  on  a  local 
preference  whose  purpose  was  to  admit 
higher  income  families. 

The  regulation  would  permit  local 
preference  admissions  for  up  to  50 
percent  (public  housing)  or  30  percent 
(Indian  Housing  and  project-based 
Section  8)  of  admissions  during  the 
HA’s  fiscal  year.  For  the  Section  8  New 
Construction,  Substantial 
Rehabilitation,  and  Moderate 
Rehabilitation  programs,  local 
preference  admissions  (in  accordance 
with  the  HA’s  Section  8  local 
preferences  approved  by  HUD  for  the 
project)  would  be  permitted  for  as  much 
as  30  percent  of  the  admissions.  In  any 
case,  the  HA  or  owner  would  be  able  to 
exercise  discretion  to  use  a  higher 
percentage  of  federal  preference 
admissions  than  the  statute  requires.  So, 
for  example,  an  owner  could  devote  100 
percent  of  admissioTis  to  the  federal 
preference  category. 

2.  Effect  on  Current  Waiting  Lists 

The  rule  provides  that  an  HA  may 
adopt  different  local  preferences  for  the 
Section  8  programs  than  for  its  public 
housing  (or  Indian  housing)  program. 

New  local  preferences  will  affect  the 
status  of  new  applicants  and  applicants 
already  on  the  waiting  list.  New 
applicants  will  be  given  notice  of  the 
new  preferences  when  they  apply  for 
assistance.  Applicants  already  on  the 
waiting  list  will  be  notified  of  the 
revised  system  and  be  given  an 
opportimity  to  show  that  they  qualify. 

The  current  public  housing  and 
Indian  housing  regulations  provide  for 
notice  to  applicants  on  a  waiting  list  of 
a  change  in  the  preferences.  The  notice 
provision  permits  notification  of  less 
than  the  full  waiting  list  under  certain 
circumstances.  This  provision  is 
preserved  for  these  two  programs  and  is 
added  to  the  Section  8  program 
regulations. 


3.  Possible  Expansion  of  Current 
Definitions 

Since  the  initial  implementation  of 
federal  preferences,  some  HAs  have 
expressed  interest  in  extending  the 
definition  of  substandard  housing  to 
include  overcrowding  and  families  who 
are  doubled  up  in  the  definition  of 
overcrowding.  HUD  has  decided  to 
retain  its  currant  definition  of 
substandard  housing,  which  refers  only 
to  the  physical  dwelling,  without  regard 
to  who  may  live  in  it.  This  limited 
definition  keeps  to  a  minimum  the 
number  of  applicants  who  qualify  for 
the  preference,  and  that  therefore 
compete  for  very  limited  resources. 

HAs  using  the  HUD  definitions  of 
these  terms  will  not  include 
overcrowding  as  a  component  of 
substandard  housing,  as  clarified  in  this 
rule.  However,  in  the  public  housing, 
Indian  housing,  and  Section  8  Moderate 
Rehabilitation  programs,  HAs  may 
adopt  their  own  definitions  of  the  three 
federal  preference  terms  with  HUD 
approval;  this  allows  sufficient 
flexibility  to  deal  with  these  issues 
locally. 

HAs  also  can  address  concerns  like 
overcrowding  or  being  doubled  up  by 
adopting  a  local  preference  for 
applicants  in  these  situations.  A  local 
preference  has  the  advantage  of 
recognizing  that  there  is  a  hierarchy  of 
needs  among  applicants  and  that  those 
who  meet  the  federal  preference 
provisions,  as  HUD  defines  them  (e.g., 
in  a  substandard  unit),  are  usually  in 
greater  need  than  those  whose  situations 
fall  just  outside  HUD’s  definitions  (e.g., 
overcrowded  but  in  a  standard  unit). 

In  the  case  of  project-based  Section  8 
programs  administered  by  project 
owners,  the  rule  adds  a  provision  that 
permits  HUD  to  specify  additional 
conditions,  in  a  handbook  or  other 
administrative  instructions,  that  would 
satisfy  the  definition  of  federal 
preference.  The  current  handbook 
permits  an  applicant  to  qualify  for  a 
federal  preference  as  involimtarily 
displaced  in  some  cases  when  an 
extended  family  breaks  up.  (See  the 
Occupancy  Handbook  for  Multifamily 
Housing  Programs,  HUD  4350.3,  chapter 
2.) 

Editorial  changes  are  proposed  to  the 
definition  of  involuntary  displacement. 
These  changes  permit  the  use  of  the 
term  by  itself  in  the  initial  list  of  federal 
preferences,  comparable  to  the  other 
terms,  and  the  expanded  definition  is 
found  all  in  one  place,  in  paragraph 
(c)(3)  of  the  variotis  regulations. 

The  provision  concerning  involuntary 
displacement  of  a  battered  spouse 
would  be  modified  in  this  rule  in  two 
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respects.  First,  it  would  describe  the 
battered  spouse  as  someone  who  has 
vacated  "me  dwelling  where  he  or  she 
resides”  instead  of  "his  or  her  unit”. 
This  change  is  intended  to  permit  a 
battered  spouse  to  qualify  regardless  of 
whether  the  person  has  a  property  right 
to  the  unit.  (An  applicant  also  can 
qualify  as  a  victim  of  domestic  violence 
if  the  applicant  is  still  living  in  the 
housing  unit  with  the  perpetrator.) 
Secondly,  the  rule  would  permit  the 
owner  or  HA  to  limit  the  preference 
based  on  this  category  to  a  family  that 
will  not  include  the  abuser.  This 
addition  is  made  to  encourage  housing 
administrators  to  see  that  the  preference 
category  is  not  misused. 

Some  HAs  have  suggested  restricting 
the  federal  preferencerased  on  rent 
burden  to  those  who  have  paid  more 
than  50  percent  of  their  income  for  rent 
for  at  least  12  months.  This  rule  restricts 
qualification  for  the  preference  for  rent 
burden  to  those  affected  for  at  least  90 
days.  In  addition,  an  HA  or  owner  may 
ra^  its  applicants  with  federal 
preferences  by  duration  of  the  rent 
burden  condition.  For  example,  an  HA 
or  owner  may  use  a  ranking  preference 
to  those  who  have  paid  more  than  50 
percent  of  income  for  more  than  12 
months  but  may  not  deny  a  federal 
preference  to  those  who  have  paid  more 
than  50  percent  of  income  for  at  least  90 
days. 

4.  Relationship  of  Preferences  to 
Characteristics  of  Unit 

Under  the  current  regulation, 
questions  have  been  raised  on  the 
relationship  between  the  federal 
preferences  and  the'characteristics  of 
the  unit  to  which  the  applicant  will  be 
assigned.  For  example,  would  a  two 

Eerson  family  with  a  federal  preference 
s  assigned  to  a  three-bedroom  unit 
ahead  of  a  six  person  family  without  a 
federal  preference?  No.  (The  size  of  imit 
would  be  a  more  important 
consideration.)  Would  an  elderly  family 
without  a  federal  preference  be  selected 
for  an  elderly  public  housing  project 
ahead  of  a  non-elderly  family  with  a 
federal  preference?  Yes.  (The 
characteristics  of  the  project  would  be  a 
more  important  consideration.)  The 
proposed  rule  provides  that  federal 
preferences,  and  any  local  preferences, 
would  govern  selection  among  families 
who  qualify  for  a  tmit  of  a  particular 
size  tmder  the  occupancy  policy  of  the 
HA  or  the  Section  8  housine  owner. 

The  regulation  would  mue  clear  that 
the  preference  to  be  accorded  imder  the 
federal  preferences  and  local 
preferences  does  not  take  precedence 
over  other  factors  in  selecting  an 
appropriate  tenant  for  a  particular  unit. 


The  size  of  unit,  as  described  above, 
must  be  considered  first.  Also,  the 
regulation  does  not  afiect  the  statutory 
ranking  of  elderly,  disabled,  and 
displaosd  singles  over  other  singles. 
Elderly,  disabled,  and  displaced  singles 
would  have  priority  over  other  singles 
regardless  of  the  individuals*  particular 
preferences.  [The  applicability  of  local 
preferences  to  Section  8  housing 
constructed  for  occupancy  by  the 
elderly,  however,  is  the  subject  of  a 
pending  rulemaking  to  implement 
section  655  of  the  HCD  Act.] 

5.  Examples  of  Local  Preferences 
Permitt^ 

The  list  of  permissible  local 
preferences  stated  in  the  statute  is  not 
exclusive — the  list  given  is  of  examples. 
The  rule  simply  requires  that  the  HA 
follow  the  public  hearing  requirement, 
adopting  preferences  that  respond  to 
local  housing  needs  and  priorities  and 
that  do  not  conflict  with 
nondiscrimination  requirements.  For 
example,  an  IHA  may  establish  a  local 
preference  for  Tribal  member  Indians 
over  non-Tribal  member  Indians  and 
non-Indians  in  its  Indian  Housing 
programs;  or  an  HA  may  establish  a 
local  preference  for  applicants  who  have 
at  least  one  family  member  that  is 
employed — ^providing  that  the 
preference  satisfies  nondiscrimination 
requirements. 

The  rule  does  not  repeat  the  examples 
given  in  the  statute  of  appropriate  local 
preferences  but  instead  gives  a  cross- 
reference  to  the  statute.  The  list  of 
examples  in  the  statute  (NAHA  section 
501)  is  as  follows; 

— ^Assisting  very  low-income  families 
who  either  reside  in  transitional 
housing  assisted  under  the  McKinney 
Act  or  participate  in  a  program 
designed  to  provide  public  assistance 
recipients  with  greater  access  to 
employment  and  educational 
opportunities: 

— ^Assisting  families  identified  by  local 
public  agencies  involved  in  providing 
for  the  welfare  of  children  as  having 
a  lack  of  adequate  housing  that  is  a 
primary  factor  in  the  imminent 
placement  of  a  child  in  foster  care,  or 
in  preventing  the  discharge  of  a  child 
from  foster  care  and  reunification 
with  the  child’s  family; 

— ^Assisting  youth,  upon  discharge  from 
foster  care,  in  cases  in  which  return 
to  the  family  or  extended  family  or 
adoption  is  not  available;  and 
— Achieving  other  objectives  of  national 
ho\ising  policy  as  affirmed  by 
Congress. 

For  the  Section  8  program,  the  list  of 
examples  includes  a  preference  in 


providing  certificates  and  vouchers  for 
persons  ^splaced  by  the  rental 
rehabilitation  program.  **  ] 

6.  Local  Preferences  for  Objectives 
Affirmed  by  Congress 

In  the  list  of  examples  of  local 
preferences,  the  statute  mentions,  "othei 
objectives  of  national  housing  policy  as 
affirmed  by  Congress.”  The  objectives  of 
national  housing  policy  have  l^n 
expressed  most  recently  in  section  102 
of  NAHA: 

"(1)  To  ensure  that  every  resident  of 
the  United  States  has  access  to  decent 
shelter  or  assistance  in  avoiding 
homelessness; 

"(2)  To  increase  the  Nation’s  supply 
of  decent  housing  that  is  affordable  to 
low-income  and  moderate-income 
families  and  accessible  to  job 
opportunities; 

"(3)  To  improve  housing 
opportimities  for  all  residents  of  the 
Untied  States,  particularly  members  of 
disadvantaged  minorities,  on  a 
nondiscriminatory  basis; 

"(4)  To  help  make  neighborhoods  safe 
and  livable: 

"(5)  To  expand  opportunities  for 
homeownership; 

"(6)  To  provide  every  American 
community  with  a  reliable  readily 
available  supply  of  mortgage'finance  at 
the  lowest  possible  interest  rates;  and 

"(7)  To  encourage  tenant 
empowerment  and  reduce  generational 
poverty  in  federally  assisted  and  public 
housing  by  improving  the  means  by 
which  self-sufficiency  may  be 
achieved.” 

Another  objective  of  national  housing 
policy,  and  an  element  applicable  to 
tenant  selection  policies  with  respect  to 
public  housing  and  Indian  housing, 
under  section  6(c)(4)(A)(iv)  of  the  1937 
Act,  is  the  obligation  to  ensure,  to  the 
maximum  extent  feasible,  a  broad  range 
of  incomes  in  particular  projects,  or  in 
the  HA’s  projects  as  a  whole. 

7.  Residency  Preferences 

Another  category  of  preferences  that 
has  been  used  very  frequently  by  HAs 
and  owners  is  a  local  residency 
preference.  The  current  rule  for  the 
Section  8  programs  requires  the  owner 
to  submit  any  residency  preference  to 
HUD  but  does  not  require  prior 
approval.  The  ciurent  public  housing 
and  Indian  housing  rules  do  not  require 
any  HUD  review  of  residency 
preferences,  although  they  do  impose 
limitations  on  the  types  of  residency 
preferences  that  may  be  adopted.  The 
treatment  of  residency  preferences 
would  be  changed  in  this  rule  for  all  of 
the  programs  to  require  HUD  approval 
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befwe  a  residency  preference  coeld  be 
implemenfed. 

This  change  is  pityoeed  because  the 
Depaitlbeat  has  found  that  rasidency 
preferences  have  had  a  negative  impact 
on  fair  housing  objectives,  decreasing 
the  availability  of  housii^  for  applk^ts 
of  ladal/ethnic  minoritiw  In  non- 
minority  areas,  in  several  areas  dt  the 
country  with  respect  to  the  Section  8 
program  and  with  respect  to  Section  202 
prc^Kts.  We  are  concerned  that  similar 
negative  enects  may  be  occurring  in  the 
public  hounng  program,  as  %irell.  The 
prior  approval  requirsmmit  will  permit 
HUD  to  address  with  HAs  how  to  revise 
any  residency  preference  proviMim  that 
would  have  a  discriminatory  impact 
befme  any  family  actually  miffers  from 
that  type  of  discrimination. 

Residency  requirements  are  not 
permitted  in  the  Section  8  programs, 
and  would  not  be  pmmitted  for  program 
under  the  proposed  rule,  lie  pimhc 
housing  and  Indian  housing  rules  would 
be  revised  similarly  in  this  rule,  fen 
uniformity  of  policy,  so  residency 
requirements  would  no  longer  be 
permitted  in  those  programs. 

Although  the  statute  requires  that 
Section  8  project  owners  use  the  HA’s 
local  prefereirces  to  the  extent  they  use 
a  system  of  prefinences  othm  than  the 
federal  preferences  (and  any  ranking 
preferences)  as  the  buis  for  admission, 
the  proposed  rule  contains  a  protn  sicxi 
requiring  HUD  review  of  the  local 
preferences  with  respect  to  any  Section 
8  project  owner’s  project  before  ti  e 
owner  implements  the  local  preference 
system  (see  §  880.615(b).  This  provision 
is  included  in  the  rule  because  of  the 
Department’s  experience  with  local 
preferences  that  have  operated  in  the 
case  of  particular  proje^  to  cause  a 
violatioi  of  requirements  of  title  VI  of 
the  Qvil  Rights  Act  of  1964  (X  the  Fair 
Housing  Act  and  of  implementing  HUD 
regulations.  If  HUD  determines  that  the 
local  preference  system  violates  these 
requirements,  it  would  not  approva  the 
owner’s  use  of  the  local  preferences  as 
a  basis  for  admission.  The  Department 
specifically  invites  comments  (m  this 
provision. 

8.  Public  Hearings 

If  an  HA  wants  to  make  admissions 
not  based  on  federal  preference,  it  must 
hold  a  publiO'heering  to  determine  what 
preferences  would  be  responsive  to 
local  housing  needs  and  priorities.  It 
must  hold  such  a  hearing  even  if  the  HA 
plans  only  to  use  date  and  time  to  select 
applicants  on  a  basis  other  than  federal 
preference.  When  an  HA  decides  to 
make  additional  changes  in  its  local 
preferences,  the  rule  requires  a  public 


hearing  to  be  held  to  considw  the  ■  • 
proposed  changes. 

li  an  HA  does  not  want  to  exerdse  its 
discretion  to  makeiioii'federal 
preference  admissions,  it  does  not  need 
to  hold  a  public  hearing.  In  that  case, 
the  HA  need  not  change  its  system  of 
applying  the  federal  preferenoas,  unless  ■ 
it  has  bem  using  a  ranking  preference 
for  federal  prafimnee  admissions  based 
on  income  ranges  or  cm  residency. 

9.  Using  Ranking  Preferences  To  Select 
Among  Federal  Preference  Holders 

Under  current  regulations,  HAs  and 
owners  may  use  their  own  system  to 
select  among  applicants  who  qualify  for 
a  federal  preference.  The  use  of  these 
“ranking  preferences’’  has  allowed  HAs 
and  owners  to  address  local  objectives 
while  meeting  the  statutory  romiirement 
to  serve  federd  preference  holders. 

This  rule  continues  to  permit 
selecting  among  federal  preference 
holders  according  to  ranking 
preferences.  “Rajoddng  preierences**  is 
the  term  used  in  this  rule  and  preamble 
for  factors  used  only  to  distinguish 
among  federal  preference-holders, 
whereas  “local  preferences’’  is  used  to 
refer  to  those  femors  adopted  after  the 
hearing  procedure  to  use  in  admitting 
applicants  as  an  alternative  to 
admission  of  federal  preference  holders. 

An  HA  may  use  a  ranking  preference 
that  is  the  same  as  a  local  preference 
when  making  a  federal  preference 
admission.  For  example,  if  the  HA  had 
a  local  preference  for  veterans,  an  HA  or 
owner  would  be  able  to  select  a  federal 
preference  holder  who  was  a  veteran 
over  a  federal  preference  holder  who 
was  not  a  veteran.  Similarly,  an  owner 
or  HA  may  use  a  ranking  preference  to 
select  anrong  local  preference  holders 
when  making  a  local  preference 
admission,  and  the  ranking  preference 
m^  be  the  same  as  a  fede^  preference. 

'The  one  exception  to  use  of  local 
preferences  as  ranking  preferences  when 
making  a  federal  preference  admission 
is  that,  in  the  public  housing  program, 
in  accordance  with  a  recent  revision  to 
section  16(c)  of  the  United  States 
Housing  Act  of  1937,  a  local  preference 
for  admitting  applicants  with  a  broad 
range  of  income  may  not  be  used  in 
federal  preference  admissions  to  admit 
a  higher  income  applicant  over  a  lower 
income  applicant  whose  place  on  the 
waiting  list  is  higher.  Since  section  16(c) 
does  not  apply  to  Indian  housing  or 
homeownership  programs,  this 
exception  does  not  affect  those 
programs. 

10.  Status  of  Current  Local  Policies 

Are  an  HA’s  preferences  for  local 
residents  and  veterans  affected  by  these 


statutray  and  regulatory  changes?  If  the 
HA  usee  veterans  status  (mly  as  a 
ranking  device  to  choose  among 
appUcant8,%vlioqualify  for  a  federal 
preference,  ft  is  not  affected.  However, 
if  it  is  to  be  used  for  local  preference 
admissions,  as  distinguished  firam 
federal  preference  admissions,  it  must 
be  reconddwed  and  adopted  by  an  HA 
as  a  local  preference  in  accordwee  with 
the  hearing  |Mxx»dure.  Residency 
preferences  would  now  be  subject  to 
prior  approval  by  HUD,  regardless  of 
whethm  they  are  used  as  a  ranking 
preference  for  federal  prefuence 
admissions  or  as  the  basis  of  local 
preference  admissions. 

Many  HAs  and  oumers  are  operating 
under  locally-adopted  preferences  that 
were  not  adopted  in  acrardance  with  a 
public  hearing,  as  now  required  by  the 
statute.  If  an  HA  or  owner  intends  to 
make  only  federal  preference 
admissions — not  using  as  ranking 
preferences  either  residency  or  income 
ranges — it  does  not  need  to  be 
concerned  about  newly  adopted  local 
preferences. 

After  the  expiration  of  three  months 
after  the  effective  date  of  a  final  rule,  if 
the  HA  has  not  adopted  local 
preferences  in  accordance  with  the 
public  hearing  requirement,  there  will 
be  no  local  preferences  in  effect  (in 
accordance  with  S§  905.305, 960.213), 
and  the  federal  preferences  will  be  used  '• 
exclusively— by  owners  and  the  HA 
(along  with  any  permissible  ranking 
preferences  they  may  use  for  selecting 
among  federal  preference-holders) — 
until  such  time  as  the  HA  does  duly 
adopt  local  preferences.  If  residency 
preference  provisions  have  not  been 
submitted  by  that  time,  they  will  not  be 
permitted  to  be  used — even  as  ranking 
preferences. 

B.  Public  Housing,  Indian  Housing  and 
Section  8  Moderate  RehdIiiUtation 

This  rule  implements  the  statutory 
provision  applicable  to  these  programs 
that  disqualifies  from  a  federtd  or  local 
preference  for  three  years  any 
individual  or  femily  that  has  been 
evicted  from  housing  under  a  program 
of  assistance  under  the  1937  Act 
because  of  drug-related  criminal 
activity.  *1116  disqualification  does  not 
apply  if  the  individual  has  completed  a 
rehabilitation  program  approved  by  the 
HA.  The  HA  has  ^e  authority  to  waive 
this  disqualification. 

C.  Public  and  Indian  Housing 

'The  statute,  at  section  6(c](4)(A)(iv), 
requires  tenant  selection  criteria 
“designed  to  assure  that,  to  the 
maximum  extent  feasible,  the  projects  of 
an  agency  will  include  families  with  a 
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broad  range  of  incomes  and  will  avoid 
concentrations  of  low-income  and 
deprived  families  with  serious  social 
problems.”  This  differs  horn  the  old 
requirement  in  two  respects:  (1)  It  uses 
the  term  “to  the  maximum  extent 
feasible"  rather  than  “within  a 
reasonable  period  of  time,"  and  (2)  it 
says  “the  projects  of  an  agency  will 
include"  rather  than  “the  project  will 
include." 

The  rule  provides  that  these  standards 
would  continue  to  apply  on  a  project  by 

Eroject  basis,  since  the  Department 
slieves  that  is  essential  in  avoiding 
“concentrations  of  low-income  and 
deprived  families  with  serious  social 
problems."  The  regulation  would  allow 
the  HA  to  determine  if  it  is  feasible  to 
attain  occupancy  by  families  with  a 
broad  range  of  income  for  any  of  its 
proi^ects. 

Inis  broad  range  of  income  concern  is 
an  overall  objective  of  each  housing 
authority,  specifically  required  by  &e 
statute.  An  HA  may  ^oose  to 
implement  this  objective  by  adopting  an 
admission  preference  based  on  income 
range  as  a  local  preference,  or  by  other 
means.  (See  discussion  in  section  A9 
above  of  the  limitation  on  use  of  such 
a  local  preference  in  federal  preference 
admissions.)  Some  other  means  that  an 
HA  could  choose  to  implement  the 
objective  are  to  use  outreach  to  higher 
income  families  (among  the  category  of 
low  income  families  eligible  for  these 
programs)  or  to  stimulate  income 
growth  among  current  residents. 

The  provisions  of  part  960  covering 
tenant  selection  policies  in  public 
housing  would  be  rearranged 
substantially  to  improve  clarity,  to  make 
them  more  consistent  with  similar 
provisions  of  part  905  covering  Indian 
housing,  and  to  eliminate  redimdancy. 

One  change  would  be  to  remove  the 
nondiscrimination  provision  from  the 
section  on  preferences  (§  960.211)  and 
to  expand  the  existing  discussion  of  the 
topic  in  §  960.203.  The  subject  still 
would  be  covered  in  the  same  depth  as 
it  is  currently,  and  reference  to  the 
Americans  with  Disabilities  Act  would 
be  added. 

Section  960.204  would  be  revised  to 
eliminate  some  provisions  that  were  not 
found  in  the  comparable  provisions  of 
the  Indian  housing  provisions  and  that 
were  not  deemed  necessary,  such  as 
paragraph  (a).  Other  provisions,  such  as 
the  language  about  avoiding 
concentrations  of  the  most  economically 
and  socially  deprived  families,  would 
be  updated  to  reflect  current  statutory 
language,  which  includes  a  phrase 
modifying  socially  deprived  families 
“with  serious  social  problems."  The 
broad  range  of  income  provision  is 


updated,  as  described  elsewhere.  A 
provision  that  protects  an  applicant  for 
the  Section  8  program  from  losing  its 
place  on  that  waiting  list  when  it 
applies  for  public  housing  has  been 
removed,  since  that  provision  belongs  in 
and  is  now  proposed  to  be  included  in 
the  appropriate  Section  8  program 
regulation  (see  58  FR 11292, 11299, 
11334).  A  prohibition  against  denying 
admission  based  on  attributes  of  a 
category  of  persons  to  which  the 
applicant  belongs  would  be  removed 
b^use  it  also  is  foimd  in  §  960.205(a). 
A  nondiscrimination  provision  would 
be  removed,  because  that  subject  is 
addressed  in  its  own  section.  A 
provision  that  the  PHA’s  policies  be 
consistent  uritb  the  PHA’s 
responsibilities  as  a  public  body  would 
be  eliminated,  since  it  is  vague,  it  does 
not  derive  from  the  governing  statutes, 
and  its  enforceability  by  HUD  is 
uncertain. 

Section  960.205(c)  of  the  current 
public  housing  regulations  also  would 
undergo  significant  revision.  The 
current  rule  anticipated  implementation 
of  the  broad  range  of  income  objective 
after  determining  to  what  extent  it  is 
necessary  to  cover  the  costs  of  operating 
the  HAs  projects.  It  requires  an  HA  to 
conduct  studies  of  the  income  levels  of 
lower  income  families  in  the  area,  in 
occupancy  in  its  developments,  and  on 
the  waiting  list,  as  well  as  to  determine 
operating  costs  and  rents  needed  to 
cover  those  costs  and  rents  that  can  be 
achieved  based  on  the  income  of  the 
families  in  those  categories.  This  rule 
would  remove  those  provisions,  and 
would  use  the  statutory  language  only. 
HAs  may  wish  to  conduct  such  studies, 
but  the  rule  woidd  not  require  it. 

D.  Section  8  New  Construction  and 
Substantial  Rehabilitation  and  Section 
202  Housing  for  the  Elderly 

1.  Applicability  of  HA- Adopted  Local 
Preferences 

The  provision  that  the  owner  use  the 
HA’s  local  preferences  raises  several 
questions: 

— Suppose  the  owner  would  prefer  not 
to  use  local  preferences  at  dl? 

— ^What  happens  to  any  local 
preferences  the  owner  may  currently 
be  using? 

— ^What  if  more  than  one  HA  has 
jurisdiction  in  the  area  in  which  the 
housing  is  located? 

The  regulation  affirms  that,  if  the 
owner  chooses  to  make  non-federal 
preference  admissions,  the  owner  must 
use  the  same  local  preferences  adopted 
by  the  local  HA  for  the  Section  8 
Certificate  and  Voucher  programs  for 
this  purpose  (as  approved  by  HUD  for 


the  project).  However,  the  owner  need 
not  make  any  non-federal  preference 
admissions  and  so  would  not  h«v^  to 
adopt  the  HA’s  local  preferences  at  all. 

A  project  owner  may  continue  to  use  its 
own  ranking  preferences  for  selecting 
among  federal  preference  holders,  as 
discussed  above  in  section  A9  of  this 
preamble. 

If  the  owner’s  property  is  in  an  area 
with  overlapping  HA  jurisdictions,  the 
owner  may  choose  which  HA’s  local 
preferences  to  adopt  for  purposes  of 
admitting  an  applicant  that  does  not 
qualify  for  a  federal  preference. 

2.  Limitations  on  Using  HA’s  Local 
Preferences 

What  does  the  statute  mean,  in 
section  545(c)(2)  of  NAHA  by  “to  the 
extent  that  such  preferences  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  housing’’? 
The  Department  interprets  it  to  mean 
that  the  HA’s  local  preferences  are  to  be 
used  to  the  extent  that  they  are 
consistent  with  the  requirements  of  the 
category  of  housing  involved.  If  the 
housing  was  designed  and  operated  for 
use  by  the  elderly,  as  would  be  the  case 
for  housing  financed  under  section  202, 
the  preferences  would  be  applied  to 
elderly  applicants. 

m.  Findings  and  Certifications 

A.  Impact  on  the  Economy 

This  rule  does  not  constitute  a  “major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291, 
Regulatory  Planning  Process.  Analysis 
of  the  rule  indicates  that  it  does  not:  (1) 
Have  an  annual  efiect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Qerk, 
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room  10276, 451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 

C.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  sectiim  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  ccmtained 
in  this  rule  have  impact  on  States  or 
their  political  subdivisions  cmly  to  the 
extent  required  by  the  statute  Ming 
implemented.  The  rule  specifies  to  what 
extent  preferences  fw  adinission  of 
particular  categories  of  applicants  that 
are  established  by  the  lo^  housing 
agency,  in  accordance  with  a  statutorily- 
prescnbed  bearing  procedure,  may  be 
used  to  admit  participants.  The  only 
guidelines  stated  for  the  local  agency’s 
discretion  are  those  required  by  the 
statute:  the  preferences  are  to  respond  to 
local  bousing  needs  and  priorities. 

Since  the  rule  merely  carries  out  a 
statutmy  mandate  and  does  not  create 
any  new  significant  requirements,  it  is 
not  subject  to  review  under  the 
Executive  Order. 


D.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  the  Order.  The 
rule  merely  carries  out  the  mandate  of 
federal  statute  with  respect  to  admission 
preferences.  (To  the  extent  that  an  HA 
adopts  a  location  preference  for 
adinitting  families  whose  children 
would  offierwise  be  put  in  foster  care, 
as  is  suggested  by  the  statute,  there 
would  be  a  positive  impact  on  families. 
However,  neither  the  statute  nm*  the  rule 
requires  adoption  of  such  a  preference.) 

E.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  cot  have  a  significant 


impact  on  a  substantial  number  of  small 
entities,  because  it  doee  not  place  major 
burdens  on  housing  authorities  or 
housing  owners. 

t 

F.  Begulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1375  imder  the  Office  of  the 
Secretary  in  the  Department’s 
Semiannual  Regulatory  Agenda 
published  on  April  26, 1993  (58  FR 
24382. 24394),  under  Esiecutive  Order 
12291  and  the  Regulatory  Flexibility 
Act. 

G.  Public  Reporting  Burden 

The  Department  has  estimated  the 
public  reporting  burden  involved  in  the 
information  collections  ccmtained  in  the 
rule  as  shown  below.  *1110  public 
reporting  burdoi  for  eacdi  of  these 
(xillections  of  information  is  estimated 
to  include  the  time  for  reviewing  the 
instructions,  seerching  existing  data 
sources,  gat^ring  ancl  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collecrtion  of  information. 


Public  Reporting  Burden— Preference  w  AoMtssiONS  to  Assisted  Housing  Public  and  Indian  Housing 

Programs 


Description 

No.  of  re- 
spondenls 

Response  par 
respondent 

Total  annual 
respcxisee 

Hcxjrs  par 
resportsa 

Toto 

hours 

Regulatory  referertce 

HA  Informs  appHc.  cH  aval,  of 

3300 

1 

3.300 

10,890 

905.301,  960306,  905.303. 

prefs.  (includes  families  on 
wattist). 

■1 

960311,  905.305. 960313 

HA  devel^  proced.  May  sub- 

330 

1 

330 

3,960 

905.301,  960306,  905.304. 

mit  atom,  delnitons  to  HUO 
for  review. 

. 

■I 

960312,  905.305,  960313 

Appicanto  oerlify  C|uaiif.  tor 

1X.OOO 

1 

'  130,000 

130,000 

905304(cK1),  0), 

prefs. 

960.212(CH1),  0). 

HA  verifias  basis  tor  efeg  for 

3300 

39 

1^.700 

13 

128,700 

905304(e).  (g),  (1).  906312(e). 

prefs. 

(9).  0- 

Gov.  AgerKtea  arxi  presarti 

10,000 

13 

130,000 

35 

32,500 

905304(e).  (g).  960.212(e).  (g) 

lancHoros  oerL  basis  for  prefs. 
H.A  notifies  appKconl  H  not  meet 

3300 

3.9 

12,870 

1.0 

12,870 

905.304(k),  960312(k). 

(xiteria. 

' 

'• 

Total  burden  hours  _ 

318,920 

(Formerly  approved  urKier  0M8 
no.  2577-0105) 

_ 1 

BH 

Public  Reportinq  Buroen--Preference  in  Admissions  to  Assisted  Housing  Section  8  HousirtG  Programs 


Descripticxt 

No.of  re- 
spcxxlents 

Resporwaper 

rsspondwit 

Total  amuai 
rssponsaa 

Hcxjrsper 

reaportse 

Total 

hours 

Ragulaloiy  reiererKw 

Owner  Irrforne  appnc.  of  evaH. 
of  prefs.  (Inductes  families  on 
wait  M). 

300.000 

1 

300,000 

.15 

75,000 

880.613  885.427,  881.613, 
886.132,  883.714,  886337, 
884328,889.611. 

Owr>er  submto  PHA  Local  Pref¬ 
erence  system  tor  review  by 

HUD. 

21,186 

1 

21,186 

.15 

3178 

880.615,  885.427.  881315, 

886.134,  683716,  886.339, 
884328,  889.613 

AppUcanl  carMes  cjuaMceion 
tor  protorerrces. 

300,000 

1 

300,000 

3 

150,000 

880.614(c).  881.614(c), 

883715(C),  884327(c). 

885.427(c),  886.133(c). 

888.338(c).  889.612(0). 

I 
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Public  Reportinq  Burden— Preference  in  admissions  to  assisted  Housing  Section  8  Housinq  Programs 

CONTINUED 


DsacrlpUon 


Owner  cerUfiM  basis  for  algi- 
bMity  for  prafsranoes. 


Gov.  Agencies  stkI  present 
landiorcis  must  oerlify  basis 
for  preferanoes. 


Owner  noMes  appHcant  if  it 
does  not  meet  critsria. 


Naoire-  Response  per  Total  arwtual  |  Hours  per 
sporrdenlB  respondent  responses 


Regulatory  reference 


1.0  300.000  880.614(eKg)(i). 

881.614<e)(g}a). 

883.715{e){g)(i). 

884.227{eK0Ki). 

886.427(e)(g){j). 

888.133(e)<g)(]), 

e86.338{e)(g)(j). 

889.812(eK0)fl). 

.15  40,500  e80.614(e)(gHi). 

88l.6l4{eHg)G). 
883.715(eHgHj). 
884.227(e>(g)fl). 
885.427(eK8)(D. 
e86.i33(eHg){i). 
886.338(eKg)(i). 
889.612(s)(g)(j). 

4.500  880.614(k).  881.614(k}, 

883.71 5<k).  884.227(k). 

885.427(l(),  886.133(K). 

886.33e(k),  889.6120(). 


Total  Responses 


1,221.186 


Total  Burden  Hours 


(Formerly  approved  under  OMB 
2502-0372^. 


*This  chart  does  not  hrclude  burden  hours  for  the  Rent  Supplement  Program,  since  the  operation  of  preferences  in  that  pro^^am  is  unaffected 
by  this  nie. 


H.  Cat€ilog 

The  C^atalog  of  Federal  Domestic 
Assistance  numbers  Cm  the  programs 
afiected  by  this  rule  are  14.157, 14.182, 
14.850,  and  14.856. 

List  of  Subjects 
24  CFR  Part  880 

(kant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  record  keeping 
requirements. 

24  CFR  Part  881 
Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  record  keeping 
requirements. 

24  CFR  Part  882 
Grant  programs — housing  and 
community  development.  Homeless, 
Lead  poisoning,  MwuCar^ured  homes. 
Rent  subsidies,  Reporting  and  record 
keeping  requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  record  keeping 
requirements. 

24  CFR  Part  884 
Grant  programs — housing  and 
community  development,  Rmt 
subsidies.  Reporting  and  record  keeping 
requiremmits.  Rural  areas. 


24  CFR  Part  885 

Aged,  Handicapped.  Loan  prc^rams — 
housing  and  community  development. 
Low  and  moderate  income  housing. 
Reporting  and  record  keeping 
requirements. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  reco^  keeping  requirements. 

24  CFR  Part  889 

Aged.  Grant  programs— housing  and 
community  development.  Loan 
programs-^ousing  and  community 
development.  Low  and  moderate 
income  housing.  Rent  subsidies. 
Reporting  and  record  keeping 
requirements. 

24  CFR  Part  904 

Ckant  programs — hoiuing  and 
community  development.  Loan 
programs-^ousing  and  commimity 
development.  Public  housing. 

24  CFR  Part  905 

Aged,  Grant  programs — ^Indians,  Grant 
programs — housing  and  community 
development,  Hanmcapped.  Indians, 
Loan  ptt^rams— housing  and 
commrmity  development.  Loan 
programs — ^Indians,  Low  and  moderate 
income  housing.  Public  housing. 


Reporting  and  record  keeping 
requirements. 

24  CFR  Part  906 

Grant  programs — Chousing  and 
community  development.  Low  and 
moderate  income  housing.  Public 
housing.  Reporting  and  record  keeping 
requirements. 

24  CFR  Part  960 

Aged,  Grant  programs — housing  and 
commxmity  development.  Handicapped, 
Public  housing. 

Accordingly,  the  Department 
proposes  to  amend  chapters  Vm  and  IX 
of  title  24  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

1.  The  authority  citation  for  part  880 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437f. 
and  3535(d). 

t880.603  (Amended] 

2.  Section  880.603  would  be  amended 
by  removing  from  the  introductory  text 
of  paragraph  (b)  the  reference  to 

"§  880.613"  and  adding  in  its  place  a 
reference  to  "§§  880.613-615”;  by 
removing  paragraph  (b)(1);  and  by 
redesignating  paragraphs  (b)  (2).  (3),  and 
(4)  as  paragraphs  (b)  (1),  (2),  and  (3). 
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3.  Section  880.613  would  be  revised 
and  new  §§  880.614  and  880.615  would 
be  added,  to  read  as  follows: 

1880.613  Selection  preferenoee. 

(a)  General.  (1)  Use  of  preference  in 
selection  process. 

(1)  In  selecting  applicants  for 
assistance  under  this  part,  owners  must 
give  preference,  in  accordance  with  this 
section,  to  applicants  who  are  otherwise 
eligible  and  qualify  for  a  federal 
preference,  as  described  in  §  880.614,  or 
a  local  preference,  as  described  in 
§880.615. 

(ii)  Before  applying  the  federal 
preference  and  any  local  preferences, 
the  owner  will  match  other 
characteristics  of  the  applicant  with  the 
type  of  unit  available.  For  example,  in 
selection  of  a  family  for  a  unit  that  has 
special  accessibility  featrues,  the  owner 
will  give  preference  to  families  that 
include  persons  with  disabilities  who 
can  benefit  from  those  features  of  the 
unit  (see  24  CFR  8.27  and  100.202(c)(3)). 
Also,  in  selection  of  a  family  for  a  unit 
in  a  project  for  the  elderly,  die  owner 
will  give  preference  to  elderly  families. 

(2)  System,  (i)  The  owner  must 
establish  a  system  for  applying  the 
preferences:  must  inform  all  applicants 
of  the  availability  of  the  federal 
preferences,  as  described  in  §  880.614, 
and  any  local  preferences,  as  described 
in  §  880.615;  and  must  offer  applicants 
an  opportimity  to  show  that  they  qualify 
for  a  preference.  For  purposes  of  this 
paragraph,  applicants  include  families 
on  any  waiting  list  maintained  by  the 
owner  when  this  section  is 
implemented  or  thereafter. 

(li)  If  the  owner  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph 
(a)(2)(i)  of  this  section  is  impracticable 
b^use  of  the  length  of  the  list,  the 
owner  may  provide  this  notification  to 
fewer  than  all  applicants  on  the  list  at 
any  given  time.  The  owner,  must, 
however,  have  notified  a  sufficient 
number  of  applicants  at  any  given  time 
that,  on  the  basis  of  the  owner’s 
determination  of  the  number  of 
applicants  on  the  waiting  list  who 
already  claim  a  federal  preference  and 
the  anticipated  number  of  project 
admissions: 

(A)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference:  and 

(B)  It  is  unlikely  that,  on  the  basis  of 
the  owner’s  framework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 


(iii)  *1110  owner  must  submit  to  HUD 
any  selection  preference  system  that 
uses  a  local  residency  preference,  for 
review  for  consistency  with  the 
requirements  of  paragraphs  (a)(3)  and 
(a)(4)  of  this  section  before 
implementation  of  such  a  system. 

(3)  Nondiscrimination.  Any  selection 
preference  that  is  used  by  an  owner 
must  be  established  and  administered  in 
a  manner  that  is  compatible  with 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C  794)  and  the 
implementing  regulations  at  24  CFR  part 
8;  ffie  Fair  Housing  Act  (42  U.S.C.  3601-> 
19)  and  the  implementing  regulations  at 
24  CFR  parts  100, 108, 109,  and  110: 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C  2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-07)  and  the  implementing 
regulations  at  24  CFR  part  146; 

Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107;  the  Americans  with  Disabilities  Act 
(42  U.S.C.  12101-12213)  to  the  extent 
applicable;  and  other  applicable 
Federal,  State  and  local  laws  prohibiting 
discrimination  and  promoting  equal 
opportrmity.  Such  preferences  must  also 
be  consistent  with  HUD’s  affirmative 
fair  housing  objectives  and  (where 
applicable)  the  owner’s  HUD-approved 
affirmative  fair  housing  marketing  plan. 

(4)  Residency.  Local  residency 
requirements  are  prohibited.  With 
respect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jurisdiction. 

(5)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  from  the 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(b)  Application  of  preferences.  (1) 
Federal  and  local  preferences  generally 
govern  selection  among  families  who 
qualify  for  a  unit  of  a  particular  size 
xmder  the  owner’s  occupancy  policy. 

(2)  In  selecting  tenants  during  each 
successive  one-year  period,  the  owner 
will  wply  the  preferences  as  follows: 

(i)  For  at  least  seventy  percent  of  the 
admissions,  admit  applicants  that 
qualify  for  a  federal  preference  before 
other  applicants;  and 

(ii)  For  any  remaining  admissions, 
admit  first  those  applicants  that  qualify 
for  a  local  preference  (if  any). 

(3)  The  percentage  limitation  is  a 
factor  in  every  admission.  An  owner 
may  consider  an  admission  as  a  federal 
preference  admission  that  is  coimted 
towards  the  percentage  in  paragraph 


(b)(2)(i)  of  this  section  when  either  the 
applicant  admitted  qualifies  for  a 
fraeral  preference  or  no  family  that 
qualifies  for  the  available  unit  qualifies 
for  a  federal  preference.  Any  other 
admissions  are  based  on  local 
prefarences  aind  count  towards  the 
percentage  in  paragraph  (b)(2)(ii)  of  this 
section  for  local  preference  admissions. 

§880.614  Federal  preferences. 

(a)  Definition.  A  federal  preference  is 
a  preference  imder  federal  law  for 
selection  of  families  that  are: 

(1)  Involimtarily  displaced; 

(2)  Living  in  substandard  housing;  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Application  of  federal  preferences. 
In  applying  the  federal  preferences,  the 
owner  may  determine  the  relative 
weight  of  the  federal  preferences 
through  means  such  as: 

(1)  Applying  its  own  priorities, 
including  ones  that  are  the  same  as  the 
housing  agency's  local  preferences  for 
the  Section  8  Certificate  and  Voucher 
programs,  to  rank  applicants  who 
qualify  for  a  federal  preference  (i.e., 
provide  that  applicants  who  qualify  for 
a  federal  preference  and  a  ranking 
preference  take  precedence  over  a 
federal  preference  holder  who  does  not 
qualify  for  a  local  preference); 

(2)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(3)  Ranking  the  f^eral  preferences 
(e.g..  provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(4)  Ranking  the  definitional  elements 
of  a  federal  preference  (e.g.,  provide  that 
those  living  in  housing  that  is 
dilapidated  or  has  been  declared  unfit 
for  habitation  by  an  agency  or  unit  of 
government  have  a  greater  need  for 
housing  than  those  whose  housing  is 
substandard  only  because  it  does  not 
have  a  usable  bathtub  or  shower  inside 
the  unit  for  the  exclusive  use  of  the 
family). 

(c)  Certification  and  verification  of 
qualification  for  a  federal  preference. 

(1)  Certification.  Applicants  may 
claim  qualification  for  a  federal 
preference  by  certifying  when  they 
apply  for  assistance  under  this  part  (or 
thereafter  until  the  time  that  they  are 
off^d  admission)  to  the  owner  that  the 
family  qualifies,  llie  owner  must  accept 
this  certification  unless  it  verifies  that 
the  applicant  is  not  qualified  for  a 
federal  preference. 

(2)  Verification.  Before  an  applicant  is 
selected  for  admission  on  the  basis  of  a 
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federal  preference,  the  owner  must 
require  the  applicant  to  provide 
verification  thrt  the  femily  qualifies  for 
a  federal  preference  by  virtue  of  the 
applicant’s  current  status.  The 
applicant’s  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant’s  qualification  for  a  preference 
bkwem  the  certification  and  selection 
for  admission,  including  a  change  from 
one  federal  preference  category  to 
another.  Onra  verified,  the  applicant’s 
qualification  for  a  fedwal  preference 
need  not  be  verified  again,  unless  the 
owner  determines  that  the  length  of 
time  since  verification  makes  it 
desirable  or  the  owner  has  reasonable 
grounds  to  believe  that  the  applicant  no 
longer  qualifies  for  a  federal  preference. 

(d)  Definition  of  involuntary 
displacement. 

(1)  For  qualification  on  the  basis  of 
involuntary  displacement,  the  applicant 
must  have  been  involuntarily  displaced 
or  be  certain  of  displacement  within  no 
more  than  six  months  from  the 
certification  or  verification  (as 
appropriate),  and  must  not  be  living  in 
standard,  permanent  replacement 
housing.  Standard,  permanent 
replacement  housing  is  housing  that  is 
decent,  safe  and  sanitary;  that  is 
adequate  for  the  family  size;  and  that 
the  family  is  occupying  pursuant  to  a 
lease  or  occupancy  agreement.  Such 
housing  does  not  include  transient 
facilities,  such  as  motels,  hotels,  or 
temporary  shelters  for  victims  of 
domestic  violence  or  homeless  frimilies, 
and,  in  the  case  of  domestic  violence, 
does  not  include  the  housing  imit  in 
which  the  applicant  and  the  applicant’s 
spouse  or  other  member  of  the 
household  who  engages  in  such 
violence  live. 

(2)  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
dwelling  where  he  or  she  resides  as  a 
result  of  one  or  more  of  the  following 
actions; 

(i)  A  disaster,  such  as  a  fire  or  flood, 
that  results  in  the  uninhabitability  of  an 
applic^ant's  imit; 

(it)  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program;  or 

(iii)  Action  by  a  housing  owner  that 
results  in  an  applicant’s  having  to 
vacate  his  or  her  unit,  where; 

(A)  The  reason  for  the  owner’s  action 
is  beyond  an  applicant’s  ability  to 
control  or  prevent; 


(B)  ’Ffae  action  occurs  despite  an 
applicant’s  having  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  *rhe  action  taken  is  other  than  a 
rent  increase. 

(3)  An  qrplicant  is  also  involimtarily 
displaced  i^ 

(!)  'The  applicant  has  vacated  the 
dwelling  where  he  or  she  resides  as  a 
result  of  actual  or  threatened  physical 
violence  directed  against  the  applicant 
or  one  or  more  members  of  the 
applicant's  family  by  a  spouse  or  other 
member  of  the  applicant’s  household;  or 

(ii)  The  applicant  lives  in  a  housing 
unit  with  such  an  individual  who 
eng^es  in  sudi  violence. 

tiii)  For  purposes  of  paragraph  (d)(3) 
of  this  section,  the  acti^  or  threatened 
violence  must,  as  determined  by  the 
owner  in  accordance  with  HUD's 
administrative  in^ructions,  have 
occurred  recently  or  be  of  a  continuing 
nature.  The  owner  may  limit  use  of  this 
preference  to  a  family  that  will  not 
include  the  abuser. 

(4) (i)  For  purposes  of  paragraph 
(d)(2)(iii)  of  this  section,  reasons  for  an 
applicant’s  having  to  vacate  a  housing 
unit  include,  but  are  not  limited  to, 
conversion  of  an  applicant’s  housing 
unit  to  non-rental  m  non-residential 
use;  closure  of  an  applicant’s  housing 
unit  for  rehabilitation  or  for  any  other 
reason:  notice  to  an  applicant  that  the 
owner  wants  the  unit  fm  the  owner’s 
personal  or  family  use  or  occupancy; 
sale  of  a  housing  unit  in  which  an 
applicant  resides  under  an  agreement 
that  the  unit  must  be  vacant  when 
possession  is  transferred;  or  any  other 
legally  authorized  act  that  results  or  will 
result  in  the  withdrawal  by  the  owner 
of  the  unit  or  structure  frnm  the  rental 
market. 

(ii)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  because  of  the  tenant’s 
refusal — 

(A)  To  comply  with  applicable 
program  policies  and  procedures  under 
this  part  with  respect  to  the  occupancy 
of  underoccupied  and  overcrowded 
units;  or 

(B)  To  accept  a  transfer  to  another 
housing  \mit  in  accordance  with  such 
policies  and  procedures  under  a  HUD- 
approved  desegregation  plan. 

(e)  Verification  proceaures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant’s 
involuntary  displacement  is  established 
by  the  following  documentation; 

(1)  Certification,  in  a  form  prescribed 
by  the  Secretary,  from  a  unit  or  agency 
of  government  that  an  applicant  has 
been  or  will  be  di^laced  as  a  result  of 
a  disaster,  as  defined  in  paragraph 
(d)(l)(i)  of  this  section: 


(2)  Certification,  in  a  form  prescribed 
by  the  Secretary,  from  a  unit  qr  agency 
of  government  that  an  applicantlhas 
been  or  will  be  displaced  by  government 
action,  as  defined  in  paragraph  (d)(l)(u) 
of  this  section; 

(3)  Certificatitm,  in  a  form  prescribed 
by  the  Secretary,  from  an  owner  or 
owner’s  agent  that  an  applicant  had  to. 
or  will  have  to,  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (dKl)(iii)  of  this 
section;  or 

(4)  Certification,  in  a  form  prescribed 
by  the  Secretary,  of  displacement 
bikause  of  the  domestic  violence 
referred  to  in  para^ph  (d)(2)  of  this 
section,  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
member  of  the  clergy,  physician,  or 
public  or  private  fecility  that  provides 
shelter  or  counseling  to  the  victims  of 
domestic  violence. 

(f)  Definition  of  substandard  housing. 
(1)  A  unit  is  substandard  if  it: 

(1)  Is  dilapidated: 

(ii)  Does  not  have  operable  indoor 
plumbing; 

(iii)  D<^  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 

a  family: 

(iv)  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family: 

(v)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service: 

(vi)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(vii)  Should,  but  does  not.  have  a 
kitchen;  or 

(viii)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(2)  For  purposes  of  paragraph  (0(1)  of 
this  section,  a  housing  unit  is 
dilapidated  if  it  does  not  provide  safe 
and  adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family,  or  it  has  one 
or  more  critical  defects,  or  a 
combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(3)  For  purposes  of  paragraph  (f)  of 
this  section,  an  applicant  who  is  a 
“homeless  family"  is  living  in 
substandard  housing.  For  purposes  of 
the  preceding  sentence,  a  “homeless 
family’’  includes  any  individual  or 
family  who: 

(i)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and 

(ii)  Has  a  primary  nighttime  residence 
that  is; 
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(A)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfero  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(B)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(C)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings.  A  “homeless  family” 
does  not  include  any  individual 
imprisoned  or  otherwise  detained 

f>ursuant  to  an  Act  of  Ckingress  or  a  State 
aw. 

(4)  For  purposes  of  paragraph  (f)  of 
this  section.  Single  Room  Occupancy 
(SRO)  Housing  (as  defined  in  24  CFR 
882.102)  is  not  substandard  solely 
because  it  does  not  contain  sanitary  or 
food  preparation  facilities  (or  both). 

{^Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant 
is  living  in  substandard  housing 
consists  of  certification,  in  a  form 
prescribed  by  the  Secretary,  from  a  unit 
or  agency  of  government  or  firom  an 
applicant’s  present  landlord  that  the 
applicant’s  imit  has  one  or  more  of  the 
deficiencies  listed  in,  or  the  xmit’s 
condition  is  as  described  in,  the 
definition  of  “substandard  housing”  in 
this  section.  In  the  case  of  a  “homeless 
family”  (as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  from  the  local  police 
denartment  or  social  services  agency. 

(h)  Definition  of  family  iiicome.  For 
purposes  of  this  section,  family  income 
is  Monthly  Income,  as  defined  in  24 
CFR  813.102. 

(i)  Definition  of  rent.  (1)  For  purposes 
of  this  section,  rent  is  defined  as: 

(i)  The  actual  amount  due.  calculated 
on  a  monthly  basis,  under  a  lease  or 
occupancy  agreement  between  a  family 
and  the  family’s  current  landlord;  and 
(ii)  In  the  case  of  utilities  purchased 
directly  by  tenants  from  utility 
providers, 

(A)  The  utility  allowance  (if  any) 
determined  for  the  Section  8  Certificate 
program  for  tenant-purchased  utilities 
(except  telephone)  and  the  other 
housing  services  that  are  normally 
include  in  rent;  or 
(B)  If  the  family  chooses,  the  average 
monthly  payments  that  it  actually  made 
for  these  utilities  and  services  for  the 
most  recent  12-month  period  or.  if 
information  is  not  obtainable  for  the 
entire  period,  for  an  appropriate  recent 
period. 


amounts  pai?toOT  on  hehalf  of  a  family 
imder  any  energy  assistance  program 
must  be  subtracted  from  the  otherwise 
applicable  rental  amoimt,  to  the  extent 
that  they  are  not  included  in  the 
family’s  income. 

(3)  In  the  case  of  an  applicant  who 
owns  a  manufactured  home,  but  who 
rents  the  space  upon  which  it  is  located, 
rent  includes  the  monthly  payment  to 
amortize  the  purchase  price  of  the 
home,  calculated  in  accordance  with 
HUD’s  requirements. 

(4)  In  the  case  of  an  applicant  who 
resides  writhin  the  jiirismction  of  an 
Indian  Housing  Authority  (IHA)  that  is 
not  administers  a  Section  8  Certificate 
program,  the  applicable  utility 
allowance  for  purposes  of  calculating 
rent  under  this  section,  will  be 
determined  under  24  CFR  part  905, 
subpait  K. 

(5)  In  the  case  of  members  of  a 
cooperative,  rent  under  this  section 
means  the  charges  under  the  occupancy 
agreement  between  the  members  and 
the  cooperative. 

(6)  An  applicant  may  not  qualify  for 
a  federal  preference  under  this 
provision: 

(i)  If  the  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
imit  because  the  applicant’s  housing 
assistance  under  the  United  States 
Housing  Act  of  1937,  under  section  101 
of  the  Housing  and  Urban  Development 
Act  of  1965  (“rent  supplement 
program”),  or  under  section  236(f)(2)  of 
the  National  Housing  Act  (“rental 
assistance  payments”)  with  respect  to 
that  unit  has  been  terminated  as  a  result 
of  the  applicant’s  documented  refusal  to 
comply  with  applicable  program 
policies  and  procedures  with  respect  to 
the  occupancy  of  vmderoccupied  and 
overcrowded  imits;  or 

(ii)  If  the  applicant  has  been  paying 
more  than  50  percent  of  family  income 
for  rent  for  less  than  90  days. 

(j)  Verification  of  an  applicant’s 
income  and  rent.  'The  owner  must  verify 
that  an  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent,  as 
follows: 

(1)  'The  owner  must  verify  the  family’s 
income  in  accordance  with  the 
standards  and  procedures  that  it  uses  to 
verify  income  for  purposes  of 
determining  applicant  eligibility  and 
Total  Tenant  Payment  under  24  CFR 
part  813. 

(2)  The  owner  must  verify  the  amount 
due  to  the  family’s  landlord  (or 
cooperative)  under  the  lease  or 
occupancy  agreement: 

(i)  By  r^uiring  the  family  to  furnish 
copies  of  its  must  recent  rental  (or 
cooperative  charges)  receipts  (which 


may  include  canceled  checks  or  money 
order  receipts)  or  a  copy  of  the  family’s 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  bontracting  the  landlord  (or 
coo^rative)  or  its  agent  directly. 

(3)  The  oMmier  must  verify  the  amount 
paid  to  amortize  the  purchase  price  of 

a  manufactured  home: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  payment 
receipts  (which  may  include  canceled 
checlu  or  money  order  receipts)  or  a 
copy  of  the  family’s  current  pimdiase 
agTMment,  or 

(ii)  By  contacting  the  lienholder 
directly. 

(4)  *10  verify  the  actual  amoimt  that  a 
family  paid  for  utilities  and  other 
housing  services,  the  owner  must 
require  the  family  to  provide  copies  of 
the  appropriate  bills  or  receipts,  or  must 
obtain  the  information  directly  from  the 
utility  or  service  supplier. 

(k)  Notice  and  opportunity  for  a 
meeting  where  federal  preference  is 
denied.  If  the  owner  determines  that  an 
applicant  does  not  meet  the  criteria  for 
receiving  a  federal  preference,  the 
owner  must  promptly  provide  the 
applicant  with  written  notice  of  the 
determination.  The  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  the 
owner  or  the  owner’s  designee  to  review 
it.  If  requested,  the  meeting  must  be 
conducted  by  any  person  or  persons 
designated  by  the  owner.  Those 
designated  may  be  an  officer  or 
employee  of  the  owner,  including  the 
person  who  made  or  reviewed  the 
determination,  or  his  or  her  subordinate. 
The  procedures  specified  in  this 
paragraph  (h)  must  be  carried  out  in 
accordance  with  HUD’s  requirements. 
The  applicant  also, may  exercise  other 
rights,  such  as  rights  granted  under 
F^eral,  State,  or  local  civil  rights  laws, 
if  the  applicant  believes  that  he  or  she 
has  been  discriminated  against  on 
prohibited  bases  such  as  race,  color, 
religion,  sex,  national  origin,  age. 
handicap,  or  familial  status. 

(l)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisfied.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3,  which  is  available  at  HUD  field 
offices.) 

S  880.61 5  Local  preferences. 

(a)  General.  (1)  In  addition  to  the 
federal  preferences,  there  may  be  a 
system  for  selection  of  families  on  the 
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basis  of  local  preferences  that  is 
applicable  to  an  owner’s  tenant 
selection  process,  which  was  adopted 
for  use  in  the  section  8  Certificate  and 
Rental  Voucher  programs.  If  the  public 
housing  agency  (PHA)  that  has 
jurisdiction  in  the  area  where  the 
housing  is  located  establishes  such  a 
system  of  local  preferences,  the  owner 
must  use  it  for  any  admissions  other 
than  federal  preference  admissions.  If 
more  than  one  PHA  has  jurisdiction  in 
the  area,  the  owner  may  select  which 
PHA’s  system  follow. 

(2)  Admission  of  an  applicant  based 
on  qualification  for  a  lo^  preference 
("local  preference  admission")  is 
permitted  until  an  admission  would 
cause  the  owner’s  local  preference 
selections  for  the  year  to  exceed  the 
percentage  limitation  for  such 
admissions  described  in 
§880.613{b)(2)(ii). 

(b)  Approval  of  PHA  local 
preferences.  Before  the  owner 
implements  the  PHA-adopted  section  8 
local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  Hl^  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  the  requirements  pertaining  to 
nondiscrimination  set  forth  in 
§  880.613(a)(3)  (including  the  owner’s 
HUD-approved  Affirmative  Fair 
Housing  Marketing  Plan  (where 
applicable)  and  the  Affirmative  Fair 
Housing  Marketing  objectives).  If  HUD 
determines  that  the  lo^  preferences  are 
in  violation  of  those  requirements,  the 
owner  will  not  be  permitted  to  admit 
applicants  on  the  basis  of  local 
preferences. 

PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

4.  The  authority  citation  for  part  881 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c,  1437f. 
and  3535(d). 

5.  Section  881.613  would  be  revised 
to  correspond  to  §  880.613,  and  new 

§§  88.614  and  881.615  would  be  added, 
to  correspond  to  §§  880.614  and 

880.615.  If  this  proposal  is  adopted, 

§§  881.613  through  881.615  will  be 
printed  in  full  text  in  the  final  rule. 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— EXISTING  HOUSING 

Subpart  E— Special  Proceduraa  for 
Modarata  Rahabilitatlon-Program 
Davalopmant  and  Oparatlon 

6.  The  authority  citation  for  part  882 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  1437a.  1437c.  1437f. 
and  3535(d). 

7.  Section  882.517  would  be  revised 
to  correspond  to  paragraphs  (b)  through 
(g)  of  §  982.204,  as  it  appeared  in  a 
proposed  rule  published  on  February 
24, 1993  (58  FR  11335);  and  new 

§§  882.518  and  882.519  would  be 
added,  to  correspond  to  §§  982.205  and 
982.206,  as  they  appeared  in  that 
proposed  rule.  If  this  proposal  is 
adopted,  §§  882.517  through  882.519 
will  be  printed  in  full  text  in  the  final 
rule. 

PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENCIES 

8.  The  authority  citation  for  part  883 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  1437a,  1437c,  1437f, 
and  3535(d). 

9.  Section  883.714  would  be  revised 
to  correspond  to  §  880.613,  and  new 

§§  883.715  and  883.716  would  be  added 
to  correspond  to  §§  880.614  and 

880.615.  If  this  proposal  is  adopted, 

§§  883.714  through  883.716  will  be 
printed  in  full  text  in  the  final  rule. 

PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASlOE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

10.  The  authority  citation  for  part  884 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
and  3535(d). 

11.  Section  884.226  would  be  revised 
to  correspond  to  §  880.613,  and  new 

§§  884.227  and  884.228  would  be  added 
to  correspond  to  §§  880.614  and 

880.615.  If  this  proposal  is  adopted, 

§§  884.226  through  884.228  will  be 
printed  in  full  text  in  the  final  rule. 

PART  885— LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR 
HANDICAPPED 

12.  The  authority  citation  for  part  885 
would  continue  to  read  as  follows: 

Authority;  12  U.S.C.  1701q;  42  U.S.C. 
1437fand  3535(d). 


13.  Section  885.427  would  be  revised 
to  read  as  follows: 

•  885.427  Selection  preferenc— . 

The  provisions  of  §§  880.613-880.615 
of  this  chapter  are  applicable  to  projects 
assisted  imder  subpart  B  of  this  part. 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOCATIONS 

14.  The  authority  citation  for  part  886 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  143  7f, 
and  3535(d). 

Subpart  A — Additional  Assistance 
Program  for  Projects  With  HUD- 
Insured  and  HUD-Held  Mortgages 

15.  Section  886.132  would  be  revised 
to  correspond  to  §  880.613,  with  the 
addition  of  a  paragraph  (b)(4)  that 
corresponds  to  §  960.211(b)(4),  using  the 
word  "owner"  instead  of  the  word 
"PHA".  If  this  proposal  is  adopted, 

§  886.132  will  be  printed  in  full  text  in 
the  final  rule. 

15A.  A  new  §  886.133  would  be 
added  to  correspond  to  §  880.614;  and 
§  886.134  would  be  added  to  correspond 
to  §880.615.  If  this  proposal  is  adopted, 
§§  886.133  through  886.134  will  be 
printed  in  full  text  in  the  final  rule.  - 

Subpart  C — Section  8  Housing 
Assistance  Program  for  the 
Disposition  of  HUD-Owned  Projects 

16.  Section  886.337  would  be  revised 
to  correspond  to  §  880.613,  with  the 
addition  of  a  paragraph  (b)(4)  that 
corresponds  to  §  960.211(b)(4),  using  the 
word  "owner”  instead  of  the  word 
"PHA”.  If  this  proposal  is  adopted, 

§  886.337  will  be  printed  in  full  text  in 
the  final  rule. 

16A.  A  new  §  886.338  would  be 
added  to  correspond  to  §  880.614;  and 
§  886.339  would  be  added  to  correspond 
to  §  880.615.  If  this  proposal  is  adopted, 
§§  886.338  through  886.339  will  be  ' 
printed  in  full  text  in  the  final  rule. 

PART  889-SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 

17.  The  authority  citation  for  part  889 
would  be  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701q:  42  U.S.C. 
3535(d). 

18.  Sections  889.611-889.613  would 
be  added  to  correspond  to  §§  880.613- 

880.615.  If  this  proposal  is  adopted, 

§§  889.611  through  889.613  will  be 
printed  in  full  text  in  the  final  rule. 
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PAilT  904— LOW  flENT  MOUSING 
HOMEOWNERSHtF  OPPORTUNmES 

19.  The  aadMirityciUltioB  far  part904  , 
would  be  revised  to  need  as  fallows: 

A«lkMit)r.42  O&Xl  1437-1437ee  wid 

3535(<0. 

20.  Section  904.122  would  be  revised, 
to  read  as  fallows: 

S90L122  Slatuteiy ^ealeieaioes. 

In  selecting  applicants  for  assistance 
under  this  part,  tlw  liiA  must  give 
preferenoe.  in  eoooidaBoa  with  the 
authorized  federal  preference  and  local 
preference  requirements  described  in 
§§  960.211-960.213.  Notwithstanding 
those  preferences,  the  LiiA  can  limit 
homeownership  edmiseioo  to  eligible 
homeownership  candidates. 

PART  905— INDIAN  HOUSING 
PROGRAMS 

21.  The  euthority  citalioa  for  pert  90S 
would  be  revised  to  reed  ae  follows: 

Authority:  42  U.S.C.  143788-1437ee  and 
3535(d);  ZS  U.S.C  45ee0>). 

22.  Section  905.301  would  be 
amended  by  removing  from  ]>aragraphs 
(e)(1)  and  (eK4)  the  phrase,  *‘tfae  Federal 
preferences  oontain  in  $  90S.305”  and 
adding  in  its  place  the  phrase,  ’the 
federal  and  k^l  prefarances  in 
accordance  %nth  4§  905.303-905.305”; 
by  removing  from  peragraph  (eKZ)  the 
word  "Fig.”;  by  removing  from 
paragraph  (eK4)  the  phrase  "10  percent" 
and  adding  in  its  place  die  phrase  "30 
percent”;  by  removing  from  peragraph 
(e)(4)  the  reference  to 

“§  9O5.3O50>)(2)(ii)"  and  adding  fai  its 
place  a  reference  to  "§  905.303(bh  and 
by  revising  paragraph  (a)  to  read  as 
follows: 

§905.301  AdwiaalowpoHdaa. 

(a)  Admissioa  polkiet.  (1)  The  IHA 
shall  establish  and  adopt  writlmi 
policies  Cor  admission  of  participants. 
The  policies  shall  cover  all  prc^ams 
operated  by  the  housing  authority  and. 
as  applicable,  will  addr^  the  programs 
individually  to  meet  their  specific 
requirements  (/.a..  Rental,  or 
Turnkey  m).  A  copy  of  the  policies  shall 
be  post^  prosunently  in  the  IHA’s 
office  for  examination  proqiective 
participants  and  shall  be  submitted  to 
the  HUD  field  office  promptly  after 
adoption  by  the  IHA.  (See  $  905.416 
with  respect  to  Mutual  Help  admission 
policies.) 

(2)  These  policies  shall  be  designed: 

(i)  To  assure  that,  to  the  maximum 
extent  !ea»ble,  each  pn^ect  of  the  IHA 
will  include  families  wi&  a  broad  range 
of  incomes  and  will  avoid 
concentrations  of  low-inoome  and 


deprived  fwnilies  wMi  seiioaB  social 
pr^Iems; 

(ii)  To  pradwia  admissioB  of 

applicants  whose  habits  and  practices 
reasonably  may  bo  oxpocHod  to  have  a 
detrimenla!  on  tbo  participants  or 

the  project  environment; 

(iii)  To  give  a  preference  in  selection 
of  tenants  and  bomsbuyars  to  applicants 
who  qualify  for  a  federal  or  local 
preferanco.  in  aocordenca  with 

§§  905.303-905.305;  and 

(iv)  To  assure  that  selection  by  the 
IHA  among  otherwise  eligible  . 
applicants  is  objective  and  reasonaMe. 

(3)  The  IHA  admission  polides  shall 
include  the  foUovring: 

(i)  Requirements  Iot  appfications  and 
waiting  lists,  frichidii^  requirement  for 
selection  from  the  top  of  the  list; 

(ii)  Description  of  the  standards  and 
procedures  kx  selection  of  applicants, 
including  any  preferences  to  applied: 
the  federal  preferences,  as  specified  in 

§  905.304,  the  local  preferences  adopted 
by  the  IHA  in  acaKoance  with 
§  905.305,  and  any  ranking  preferences 
it  uses  to  distinguish  among  the  federal 
preferences; 

(iii)  Procedures  for  verification  and 
documentation  of  infbrmaticm  relevant 
to  acceptance  or  rejection  or  an 
applicant; 

(iv)  Proradures  governing  partidpant 
transfer  between  xmits,  projects,  and 
programs,  induding  a  requirement  that 
a  partidpant  is  not  eligible  far  voluntary 
transfer  unless  all  obligatians  under  the 
current  program  have  been  met, 
including  payment  of  charges  to  the  QiA 
and  corapletion  of  maintenance 
requirenrents; 

(v)  Procedures  to  comply  with  24  CFR 
part  750,  which  requires  applicants  and 
partidpants  to  disdosa  and  verify  social 
securi^  numbers  at  the  time  eli^bility 
is  determined  and  at  later  income 
reexaminations;  and 

(vi)  Procedures  to  comply  with  24 
Cf'R  part  760,  which  requires  applicants 
and  participants  to  sign  and  submit 
consent  forms  for  the  obtaining  of  wage 
end  claims  information  from  State  wage 
and  information  collections  agendas. 

(4)  Residency  pirovisions  are  subjed  to 
the  following; 

(i)  Residency  requirements  are  not 
permitted; 

(ii)  A  residency  preference  may  not  be 
based  on  how  long  the  applicant  has 
resided  in  the  juii^icHon; 

(iii)  Applicants  who  are  working  or 
who  have  been  notified  that  they  are 
hired  to  work  in  the  jurisdidion  shall  be 
treated  as  residents  of  the  jurisdiction; 
and 

(iv)  They  must  be  approved  in 
advance  by  KUD. 

•  •  •  *  • 


23.  New  905.303  and  905.304 
would  be  added,  to  read  as  follows: 

§906u30a .  9elepllen  ireiereweM. 

(a)  Gea^nd.  (1)  Um  of  prefenace  m 
selection  pmoess. 

(1)  In  seilactiag  applicante  for 
assistance  under  t^  part,  the  fflA  must 
give  prefarence.  in  accordance  with  this 
section,  to  applicants  who  are  otherwise 
eligible  and  qualify  for  a  federal 
preference,  as  described  in  §  905.304.  or 
any  local  preference,  as  described  in 
§905.305. 

(ii)  Before  applying  the  federal 
prefeiencet  and  local  praferenoes.  the 
IHA  will  match  other  characteristics  of 
the  applicant  with  the  type  of  unit 
available.  For  example,  in  sefectima  of  a 
family  for  a  unit  that  has  special 
accessibility  features,  the  IHA  will  give 
preference  to  families  that  include 
persons  with  disabilities  who  can 
benefit  from  those  features  of  the  unit 
(see  24  CFR  8.27  and  100.202(c)(3)). 
Also,  in  selection  of  a  family  for  a  unit 
in  a  project  for  die  ^derly,  the  IHA  will 
give  prefaranoe  to  elderly  families  (see 
§  905.301(e)). 

(2)  System,  (t)  The  IHA's  system  for 
applying  the  preferences,  in  accordance 
with  its  policies,  must  inform  all 
applicants  of  the  availebility  of  the 
federal  preferences  and  any  local 
preferences,  and  must  offer  applicants 
an  opportunity  to  show  that  they  qualify 
for  a  preference.  For  purposes  of  thus 
paragraph,  applicants  include  families 
on  any  waiting  list  maintained  by  the 
IHA  when  this  section  is  implemented 
or  thereafter. 

(ii)  If  the  IHA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required^  paragraph 
(a)(2Ki)  of  this  section  is  impractic^le 
because  of  the  length  of  the  list,  the  IHA 
may  provide  this  notification  to  fewm‘ 
them  all  applicants  oh  the  list  at  emy 
given  time.  The  IHA  must,  however, 
have  notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basfe  of  the  IHA’s  determination  of  the 
number  of  applicants  on  the  waiting  list 
who  already  claim  a  federal  preference 
and  the  anticipated  number  of  project 
admissions: 

(A)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  prefermce:  and 

(B)  It  is  unlikely  that,  on  the  basis  of 
the  IHA’s  framework  for  applying  the 
preferences  imder  paragraph  (b)  of  this 
section  and  the  federal  pi^rences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who'have  received  notification. 

(3)  Nondiscrimination.  Any  selection 
preference  used  by  an  IHA  must  be 
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established  and  administered  in  a 
manner  that  is  consistent  with  HUD’s 
affirmative  fair  housing  objectives.  The 
Indian  Civil  Rights  Act  may  apply  to 
operations  of  the  IHA.  In  addition,  the 
following  nondiscrimination 
requirements  may  apply:  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  the  implementing  regulations 
at  24  CFR  part  8;  the  Fair  Housing  Act 
(42  U.S.C.  3601-19)  and  the 
implementing  regulations  at  24  CFR 
parts  100, 108, 109,  and  110;  title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-07)  and  the  implementing 
regulations  at  24  CFR  part  146: 

Executive  Order  11063  on  Equd 
Opportimity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107;  the  Americans  with  Disabilities  Act 
(42  U.S.C.  12101-12213)  to  the  extent 
applicable;  and  other  applicable 
Federal,  State  and  local  laws  prohibiting 
discrimination  and  promoting  equal 
opportunity. 

(b)  Application  of  preferences.  (1) 
Federal  and  local  preferences  generally 
govern  selection  among  families  who 
have  been  determined  to  qualify  for  a 
unit  of  a  particular  size  under  the  IHA’s 
occupancy  policy.  Date  and  time  of 
application  govern  selection  among 
families  that  qualify  for  the  same 
housing  unit  size,  the  same  federal 
preference  status,  the  same  local 
preference  status,  and  any  other 
applicable  selection  criteria. 

l2)  In  selecting  tenants  for  units  made 
available  for  occupancy  during  each 
successive  IHA  fiscal  year,  the  IHA  will 
apply  the  preferences  as  follows: 

(i)  For  at  least  seventy  percent  of  the 
admissions,  admit  applicants  that 
qualify  for  a  federal  preference  before 
other  applicants;  and 

(ii)  For  any  remaining  admissions, 
admit  first  those  applicants  that  qualify 
for  a  local  preference  (if  any). 

(3)  The  ^rcentage  limitation  is  a 
factor  in  every  admission.  The  IHA  may 
consider  an  admission  as  a  federal 
preference  admission  that  is  counted 
towards  the  percentage  in  paragraph 
(b)(2)(i)  of  this  section  when  either  the 
applicant  admitted  qualifies  for  a 
fi^eral  preference  or  no  family  that 
qualifies  for  the  available  unit  qualifies 
for  a  federal  preference.  Any  other 
admissions  are  based  on  local 
preferences  and  count  towards  the 
percentage  in  paragraph  (b)(2)(ii)  of  this 
section  for  local  preference  admissions. 

(4) (i)  A  family  may  not  be  granted  a 
federal  or  local  preference  if  any 
member  of  the  family  is  a  person  or 
member  of  a  family  evicted  fiom 


housing  assisted  under  the  1937  Act. 
during  the  past  three  years,  because  of 
drug-related  criminal  activity.  “Housing 
assisted  under  the  1937  Act”  means 
public  or  Indian  housing,  housing 
assisted  with  tenant-ba^  or  project- 
based  assistance  under  Section  8  (24 
CFR  part  982),  rental  rehabilitation 
program  housing.  Section  23  rental 
assistance,  housing  development  grant 
housing,  and  Turnkey  in  and  Mutual 
Help  housing.  However,  the  family  may 
qualify  for  federal  or  local  preference  if 
each  evicted  person  who  engaged  in 
such  drug-related  criminal  activity  who 
is  a  member  of  the  family  seeking 
admission  to  the  program  has 
successfully  completed  a  rehabilitation 
program  approved  by  the  IHA. 

(ii)  The  IHA  may  waive  the  preference 
prohibition  for  drug-related  criminal 
activity  eviction.  The  IHA  may  waive 
the  prohibition  for  an  evicted  person  if 
the  evicted  person  demonstrates  to  the 
IHA’s  satisfaction  either  that  the  evicted 
person  clearly  did  not  participate  in  and 
had  no  knowledge  of  the  drug-related 
criminal  activity,  or  that  circumstances 
leading  to  eviction  no  longer  exist. 

1905.304  Federal  preferences. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing;  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Application  of  federal  preferences. 
(1)  Unless  the  IHA  submits  alternative 
definitions  for  HUD’s  review  and 
approval,  the  IHA  must  apply  the 
definitions  of  the  following  terms  in  this 
section:  “standard,  permanent 
replacement  housing”;  “involuntary 
displacement”;  “substandard  housing”; 
“homeless  family”;  “family  income”; 
and  “rent.”  In  applying  the  federal 
preferences,  the  IHA  will  use  the 
verification  procedures  contained  in 
this  section,  unless  it  has  adopted 
verification  procedures  of  its  own. 

(2)  In  applying  the  federal 
preferences,  the  IHA  may  determine  the 
relative  weight  of  the  federal 
preferences  through  means  such  as: 

(i)  Applying  ranking  preferences 
(which  may  the  same  as  those 
adopted  in  accordance  with  §  905.305) 
as  a  way  of  selecting  families  from 
among  those  who  qualify  for  a  federal 
preference  (i.e.,  provide  that  applicants 
who  qualify  for  a  federal  preference  and 
an  IHA  ranking  preference  take 
precedence  over  a  federal  preference 
holder  who  does  not  qualify  for  an  IHA 
ranking  preference); 


(ii)  Aggregating  the  federal 

S>references  (e.g.,  provide  that  two 
ederal  preferences  outweigh  one)l 

(iii)  Inking  the  federal  preferences 
(e.g.,  provide  that  an  applicant  living  in 
substandard  housing  has  greater  ne^ 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iv)  Ranking  the  definitional  elements 
of  a  federal  preference  (e.g.,  provide  that 
those  living  in  housing  that  is 
dilapidated  or  has  been  declared  unfit 
for  habitation  by  an  agency  or  vmit  of 
government  have  a  greater  need  for 
housing  than  those  whose  housing  is 
substandard  only  because  it  does  not 
have  a  usable  bathtub  or  shower  inside 
the  unit  for  the  exclusive  use  of  the 
family). 

(c)  Certification  and  verification  of 
qualification  for  a  federal  preference. 

(1)  Certification.  Applicants  may 
claim  qualification  for  a  federal 
preference  by  certifying  when  they 
apply  for  assistance  under  this  part  (or 
thereafter  until  the  time  that  they  are 
offered  admission)  to  the  IHA  that  the 
family  qualifies.  The  IHA  must  accept 
this  certification  unless  it  verifies  that 
the  applicant  is  not  qualified  for  a 
federal  preference. 

(2)  Verification.  Before  an  applicant  is 
selected  for  admission  on  the  basis  of  a 
federal  preference,  the  IHA  must  require 
the  applicant  to  provide  verification  that 
the  family  qualifies  for  a  federal 
preference  by  virtue  of  the  applicant's 
current  status.  The  applicant’s  current 
status  must  be  determined  without 
regard  to  whether  there  has  been  a 
change  in  the  applicant’s  qualification 
for  a  preference  between  the 
certification  and  selection  for 
admission,  including  a  change  firom  one 
federal  preference  category  to  another. 
Once  verified,  the  applicant’s 
qualification  for  a  federal  preference 
need  not  be  verified  again,  unless  the 
IHA  determines  that  the  length  of  time 
since  verification  makes  it  desirable  or 
the  IHA  has  reasonable  grounds  to 
believe  that  the  applicant  no  longer  - 
qualifies  for  a  federal  preference. 

(d)  Definition  of  involuntary 
displacement. 

(1)  For  qualification  on  the  basis  of 
involuntary  displacement,  the  applicant 
must  have  been  involimtarily  displaced 
or  be  certain  of  displacement  within  no 
more  than  six  months  from  the 
certification  or  verification  (as 
appropriate),  and  must  not  be  living  in 
standard,  permanent  replacement 
housing.  Standard,  permanent 
replacement  housing  is  housing  that  is 
decent  safe  and  sanitary;  that  is 
adequate  for  the  family  size;  and  that 
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the  family  is  ocoopyiiig  pursuant  to  ■ 
lease  or  oocupency  anenoaent  Such 
housing  does  not  iucuxle  trenstent 
facilities,  such  as  raolek.  hotels,  or 
temporary  rimhen  for  eicihns  of 
diHnestic  vkrfenoe  or  hoaseleas  imilies, 
and,  in  the  case  of  domestic  violence, 
does  not  intrude  die  houriug  uiut  in 
wbidi  the  appKcsnt  end  theapphosut's 
spouse  or  otnOT  member  of  the 
housriiold  uriio  engages  in  such 
violence  live. 

(2)  An  applicant  is  or  will  be 
invohiiitaTify  displeced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
dwelling  where  he  or  resides  as  a 
resuh  of  one  or  more  of  the  following 
actions: 

(i)  A  disaster,  such  as  firs  or  flood, 
that  results  in  the  iminbaibitability  of  an 
applicant’s  unit; 

(ii)  Activity  carried  on  by  an  agents 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  In 
connection  with  code  anforcement  or  a 
public  improvement  or  development 
pro^m;  or 

(iii)  Action  by  an  owner  that  results 
in  an  appiicar:^ s  having  to  vacate  his  or 
her  unit,  where: 

(A)  The  reason  for  the  owner’s  acticm 
is  beyond  an  applicant’s  ability  to 
control  or  prevent; 

(B)  The  action  occurs  despite  an 
applicant’s  haviQg  mat  all  previously 
imposed  condhicms  of  occupancy;  and 

The  action  taken  is  other  than  a 
rent  increase. 

(3)  An  applicant  is  also  involuntarily 
displaced  if — 

(i)  The  applicant  hn  vacated  the 
dwelling  where  he  or  she  resides  as  a 
resuh  of  actual  or  tlaeatened  phyekal 
violence  directed  ag^nst  die  applicant 
or  one  or  more  members  of  the 
applicant’s  family  by  a  spouse  at  oSber 
member  of  die  appHcent’s  household;  or 

(ii)  The  applicant  lives  in  a  housing 
unit  widi  su^  m  hufividual  who 
enssm  hi  such  violence. 

fiii)  For  purposes  of  paragraph  (dX3) 
of  this  section,  die  actual  m  tiueateiwd 
violence  must,  as  detennined  by  the 
IHA  in  aocordanoa  wkh  HlR3’s 
administrative  inSbroOfioBS,  have 
occurred  recently  or  be  of  a  oontuniing 
nature.  The  IHA  may  limit  use  of  diis 
preference  to  a  family  that  will  not 
indude  the  abuser. 

{4X0  For  purposes  of  paragraph 
(dX2Xiii)  of  dns  aecdon,  reasons  far  an 
applicant’s  having  to  vacate  a  housinig 
unit  indude,  hut  are  not  limited  to, 
conversion  of  an  applicant’s  bousing 
unit  to  non-rental  or  non-residentiel 
use;  closure  of  an  eppUcaiif  s  housing 
unh  for  rehdnHtatioii  or  for  any  odwr 
reason;  notice  to  an  amficant  that  die 
owner  wants  die  mit  far  the  owner’s 


perscmal  or  family  use  or  occupancy; 
sale  of  a  houdng  unit  in  which  an 
appticant  resides  under  sn  egreament 
that  the  unit  must  be  vacant  when 
possession  is  tiBimfBnnd;  or  any  other 
legally  authonied  act  th^  results  or  will 
result  in  the  withdrawal  by  the  owner 
of  the  unit  or  structure  from  the  rental 
market 

(ii)  Such  reasons  do  not  indude  the 
vacaUng  of  a  unit  by  a  tenant  as  a  result 
of  actians  Isken  beoause  of  the  tenant’s 
reftisai — 

(A)  To  comply  with  applicsUe 
program  polides  and  {Hocaduios  under 
this  part  with  respect  to  the  oocopuicy 
of  underoccupied  and  overcnrwdBd 
units;  or 

(B)  To  accept  s  transfer  to  another 
bmising  unit  in  accordance  with  such 
policies  and  procedures  under  a  Hin> 
approvad  desegregstion  plan. 

(e)  Verificatioa  procedures  for 
applicants  involuntarily  displaced. 
Verification  of  mi  applicant’s 
involuntary  displacemmit  is  estahlishod 
by  the  following  documantatimi; 

(1)  Certification,  in  a  fam  {Muscribed 
by  the  Secretary,  from  a  imit  at  agency 
of  government  that  an  applicant  has 
been  or  will  be  displaced  as  a  result  of 
a  disaster,  as  defin^  in  par^raph 
(d)(l)(i)  of  this  section; 

(2)  Certification,  in  a  form  prescrihad 
by  the  Secretary,  ^m  a  unit  or  agency 
of  government  t^t  an  applicant  has 
been  or  will  be  displaced  by  government 
action,  as  defined  in  paragra^  (dXlXii) 
of  this  section; 

(3)  Certification,  in  a  form  prescribed 
by  the  Secrataiy,  from  an  owner  or 
owner’s  agent  that  an  applicant  had  to. 
or  will  have  to,  vacate  a  emit  by  a  date 
certain  because  of  an  ownw  action 
referred  to  in  paragra^  (dXl)  (iii)  of 
this  section;  or 

(4)  Ceitificatian,  fri  s  form  prescribed 
by  the  Secretary,  of  displacement 
b^use  of  the  domestic  violence 
referred  to  in  paragraph  (dH2)  of  tifiis 
section,  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  Jurisdiction,  or  a 
member  of  the  clergy,  physician,  or 
pidilic  or  private  facility  that  provides 
shelter  or  counseling  to  the  victims  of 
domestic  vitdenoe. 

(f)  Definition  of  substandmd  housing. 
(1)  A  unit  is  substandard  if  ft; 

(i)  b  dibpidated; 

(ii)  Does  not  have  operriib  indoor 
plunibhig; 

(iii)  Does  not  have  a  usaMe  SuA  toilet 
itt^e  the  unit  for  dw  exchisive  use  of 

a  family; 

(iv)  Does  not  hmm  e  usride  batbtid}  or 
shov^  inside  the  unit  for  theexclunve 
use  of  a  family; 


(v)  Does  not  have  electricity,  or  has 
inacfecuate  or  unsafe  electrical  service; 

(vi)  Does  not  have  e  safe  or  adequate 
source  of  heat; 

(vii)  S^muld,  but  does  not,  have  a 
kitchen;  or 

(viii)  Has  been  declared  unfit  for 
h^ilatian  an  egentry  or  unit  of 
government 

(2)  For  purposes  of  paragraph  (1)  of 
this  section,  a  bousing  unit  b  not 
substandard  because  it  is  overcrowded 
or  more  than  one  family  lives  in  the 
same  ank. 

(3)  For  purposes  of  paragraph  (fXl)  of 
this  section,  a  housing  unit  b 
dilapidated  if  it  does  not  provide  safe 
and  adequate  shelter,  and  in  ib  present 
condition  midangers  the  health,  safety, 
or  well-bmng  of  a  femily,  or  it  has  one 
or  more  (zitical  defects,  or  a 
oombinatioD  of  intermadbte  defects  in 
sufficient  number  or  extent  to  require 
constdersble  repair  or  rebuilding.  The 
defects  may  involve  original 
con^roetkm,  cff  they  may  result  from 
continued  neglect  ca  repair  or  from 
serious  damage  to  the  structure. 

(4)  For  purposes  of  para^ph  (f)  of 
thb  section,  an  ^plicant  who  b  a 
“homeless  family’’  b  living  in 
substandard  housing.  For  purposes  of 
the  preceding  sentmice.  a  “homelees 
family’’  includes  any  individual  or 
family  who: 

(i)  Lacka  a  fixed,  regular,  and 
ademiate  nighttime  residence;  and 

(iij  Has  a  primwy  nighttime  residence 
that  is: 

(A)  A  supwivisad  publicly  or  {aivately 
operated  belter  deigned  to  provide 
temporary  living  ecoommodatioiis 
(including  welf^  hoteb.  conipegale 
shelters,  and  transitional  housing  for  the 
rnwrially  ill); 

(B)  An  institution  that  provides  a 
temporary  residence  for  indivkiuab 
intended  to  be  mstitutionalixed; 

(C)  A  pifohc  or  private  place  not 
designed  for,  cv  (^inariiy  used  as,  a 
regular  sleeping  aocommodation  for 
human  beings.  A  “homeless  femily” 
does  not  include  miy  individual 
imprisoned  or  otherwbe  detained 
pursuant  to  an  Act  of  Congress  or  a  Slate 
or  Tribal  law. 

(5)  For  purposes  of  paragraph  (Q  of 
this  section.  Single  Room  Oocupimey 
(SRO)  Housing  ^  defined  in  24  CFR 
882.102)  b  not  suhataiKiard  solely 
because  it  does  not  contain  sanitary  or 
food  preparatian  facilities  (or  ixkh). 

(g)  Vtaification  procedures  for 
appUcaals  living  in  substandkad 
housing.  Vuificatfon  that  an  applicant 
b  living  hi  srd»tuidard  housmg 
consists  of  certificatiaa,  in  a  lonn 
prescribed  by  the  Secretary,  from  a  emit 
or  agency  of  government  or  from  an 
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applicant’s  present  landlord  that  the 
applicant’s  unit  has  oae  or  more  of  the 
deficiencies  listed  in.  m  the  unit’s 
conditimi  is  as  described  in,  die 
definiti(Hi  of ’’substandard  housing”  in 
this  section,  or  that  adopted  by  the  IHA. 
In  the  case  of  a  ’’homel^  family”  (as 
described  in  this  section),  verifii^on 
consists  of  certific^on,  in  a  form 
prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
indi^duals,  or  frmn  the  load  police 
department  or  social  services  ^01(7. 

(h)  Definition  of  family  income.  For 
purposes  of  this  se^on,  family  income 
is  Monthly  Income,  as  diefined  in  24 
CFR  905.102. 

(i)  Definition  of  rent.  (1)  For  purposes 
of  t^  section,  rent  is  defined  as: 

(1)  The  actual  amount  due,  calculated 
on  a  monthly  basis,  under  a  lease  or 
occupaiKy  agreement  between  a  family 
and  me  family's  currmit  landlord;  and 

(ii)  hr  the  case  of  utilities  purdiased 
dire^y  by  tenants  from  utiuty 
providers, 

(A)  The  utility  sUowanoe  (if  any) 
detained  for  the  Section  8  Ceitificale 
program  for  tmiant-purchased  utilities 
(except  telephoiw)  wad  the  other 
housing  sorvices  that  are  nonnaUy 
include  in  mrt;  or 

(B)  If  the  family  chooses,  the  average 
monthly  paynmnts  that  it  actually  made 
for  these  utilities  and  services  for  the 
most  recent  12-mimth  period  or.  if 
information  is  not  obtainable  for  the 
entire  period,  for  an  appropriate  recent 
poriod. 

(2)  For  purposes  of  calculating  rent, 
amounts  paid  to  or  on  b^alf  ot  a  family 
undw  any  energy  assistance  program 
must  be  subtracted  firmn  the  othcnrwise 
applicable  rental  amoimt,  to  the  extent 
that  they  are  not  included  in  the 
family's  income. 

(3)  In  the  case  of  an  applicant  who 
owns  a  manufactured  home,  but  who 
rents  the  specs  upon  which  it  is  located, 
rent  includes  the  monthly  payment  to 
amortize  the  purchase  price  of  the 
home,  calculated  in  accordance  with 
HUD’s  requirements. 

(4)  In  the  case  of  an  applicant  who 
resides  within  the  juris^ction  of  an 
Indian  Housing  Authority  (IHA)  that  is 
not  administering  a  Section  8  ^sting 
Hoiising  program,  the  applicable  utility 
allowance  for  purposes  of  calculating 
rent  under  this  section  will  be 
datermined  under  24  CFR  part  905, 
subpart  K. 

(5)  In  the  case  of  members  of  a 
cooperative,  rent  under  this  section 
means  the  charges  imder  the  occupancy 
agreement  between  the  members 

the  cooperative. 


(6)  An  applicant  may  not  qualify  for 
a  ^eral  preference  under  this 
provision: 

(i)  If  the  applicant  is  paying  more  than 
50  percent  of  fiunily  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  under  the  United  States 
Housing  Act  of  1937,  under  section  101 
of  the  Housing  and  Urban  Development 
Act  of  1965  (“rent  supplement 
program”),  or  tmder  section  236(f)(2)  of 
the  National  Housing  Act  (“rentd 
assistance  pavments”)  with  respect  to 
that  unit  has  been  ten^nated  as  a  result 
of  the  applicant's  docmnented  refusal  to 
comply  i^th  appficabie  program 
policies  and  procedures  with  tespecX  to 
the  occupancy  of  underoccupied  and 
overcrowded  units;  or 

(ii)  If  the  applicant  has  been  paying 
more  than  50  porcent  of  family  income 
for  mit  for  leu  than  90  days. 

(j)  Verification  of  an  applicants 
income  and  rent.  The  IHA  must  verify 
that  an  appUcant  is  paying  more  than  50 
percent  m  family  income  for  rent,  as 
follows: 

(1)  The  IHA  must  verify  the  family’s 
income  in  accordance  with  the 
standards  and  procedures  that  it  uses  to 
verify  income  for  purposes  of 
determining  applicant  eligibility  and 
Total  Tenant  l^yment  under  this  part. 

(2)  The  IHA  must  verify  the  amoimt 
due  to  the  family's  landlord  (or 
cooperative)  under  the  lease  or 
occupwcy  agTMment; 

(i)  ^  reqiuring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  chedu  or  money 
order  receipts)  or  a  copy  of  the  frunily’s 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

Hie  IHA  must  verify  the  amount 
paid  to  amortize  the  purchase  price  of 
a  manufactured  home; 

(i)  By  requiring  the  fiunily  to  furnish 
copies  of  its  most  recent  payment 
receipts  (which  may  include  canceled 
checlu  or  money  order  receipts)  or  a 
copy  of  the  family’s  current  piu^ase 
agreement,  or 

(ii)  By  contacting  the  lienholdm 
direc^. 

(4)  lo  verify  the  actual  amount  that  a 
family  paid  for  utilities  and  other 
housing  services,  the  IHA  must  require 
the  family  to  provide  copies  of  the 
appropriate  bills  or  receipts,  or  must 
obtain  the  information  directly  from  the 
utility  or  service  supplier. 

(k)  Notice  and  opportunity  for  a 
meeting  where  federal  preference  is 
denied.  If  the  IHA  determines  that  an 
applicant  does  not  meet  the  criteria  for 
receiving  a  federal  preference,  the  IHA 


must  promptly  provide  the  applicant 
with  written  notice  of  the 
determination.  The  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
determinaticm,  and  state  that  the 
appUcant  has  the  right  to  meet  with  the 
IHA  to  review  it.  (Sm,  for  example, 
procedures  specified  in  §  905.340.)  The 
appUcant  also  may  exercise  other  rights, 
such  as  rights  granted  under  Federal, 
State,  or  local  civil  rights  laws,  if  the 
applicant  beUeves  th^  he  or  she  has 
been  discriminated  against  on 
prohibited  bases  such  as  race,  color, 
religion,  sex.  national  origin,  age. 
handicap,  or  familial  status. 

24.  Section  905.305  would  be  revised 
to  read  as  follows: 

f  906.306  Local  preforencee. 

(a)  General.  In  addition  to  its  system 
of  administering  the  federal  prefwemxs, 
the  IHA  may  have  a  system  for  selection 
of  famiUes  on  the  basis  of  iocs) 
preferences. 

(b)  Adoption  of  local  preferences,  (l) 
General.  The  IHA  system  of  selection  on 
the  basis  of  local  preferences  must  be 
estabUshed  to  respond  to  local  housing 
needs  and  priorities  after  the  IHA 
conducts  a  public  hearing  on  the 
sulqect  The  prefermces  established 
after  a  pubUc  hearing  and  that  are  used 
for  this  purpose  are  ^ose  that  are 
referred  to  throughout  this  subpart  as 
“local  preferences.”  When  the  IHA 
wants  to  revise  these  local  preferences, 
it  must  again  conduct  a  public  hearing 
on  the  subject. 

(2)  Transition.  After  the  expiration  of 
three  months  after  [Insert  the  effective 
date  of  the  final  rule],  if  the  IHA  has  not 
adopted  lo^  preferences  following  a 
pubUc  hearing,  no  local  preferences  will 
be  in  effect,  and  the  federal  preferences 
will  be  used  exclusively  (in  accordance 
with  §  905.304),  until  su(±  time  as  local 
preferences  are  duly  adopted.  Similarly, 
if  the  IHA  has  not  submitted  its 
residency  preference  provisions  for 
HUD  approval  by  that  time,  the  IHA  will 
not  be  permitted  to  use  residency 
preference  for  any  purpose. 

(c)  Examples  of  focal  preferences. 
Examples  of  local  preferences  an  LrlA 
might  adopt  are  stated  in  section 
6(c)(4)(A)(ii}  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C. 
1437d(c)(4)(A)(ii).  Anotlier  example 
would  be  a  local  preference  for  ' 
admitting  tenants  with  a  broad  range  of 
incomes  to  each  project. 

(d)  Use  of  local  preferences. 
Admission  of  an  applicant  based  on 
qualification  for  a  local  preference 
("local  preference  admission”)  is 
permitted  until  the  admission  would 
cause  the  IHA’s  local  preference 
admissions  for  the  year  to  exceed  the 
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percentage  limitation  for  sucli 
admissions  described  in 
§905.303(b)(2){ii). 

25.  Section  905.416  would  be 
amended  by  removing  from  paragraph 
(d)  the  phrase,  "Federal  preference  in 
accordance  with  $  905.305",  and  adding 
in  its  place  the  phrase,  "federal  or  local 
preference,  in  accordance  with 

§§  905.303-905.305”:  by  removing  from 
paragraph  (f)  the  reference  to  §  905.305 
and  adding  in  its  place  the  reference  to 
§  005.304;  and  by  revising  paragraph 
(a)(3),  to  reed  as  follows: 

S  905.416  Selection  of  MH  homebuyers. 

(a)‘  •  • 

(3)  Different  standards  for  MU 
program,  (i)  The  IHA’s  admission 
policies  for  MH  projects  should  be 
different  from  those  for  its  rental  or 
Turnkey  III  projects.  The  policies  for  the 
MH  program  should  provide  standards 
for  determining  a  homebuyer’s; 

(A)  Ability  to  provide  maintenance  for 
the  unit;  and 

(B)  Potential  for  maintaining  at  least 
the  current  income  level. 

(ii)  The  policies  for  the  Mutual  Help 
program  must  include  procedures  for 
determining  the  successor  to  a  \mit 
upon  the  death  of  a  homebuyer  (in  the 
event  that  the  homebuyer  has  not 
designated  a  successor  or  the  successor 
fails  to  qualify). 

***** 

26.  In  §905.1008,  the  introductory 
text  and  the  frrst  sentence  of  paragraph 
(a)  would  be  revised  to  read  as  follows: 

§905.1006  PurchaMT  eligibility  and 
aalaction. 

Standards  and  procedures  for 
eligibility  and  selection  of  the  initial 
puj^asers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Subject  to  the  preference 
provisions  of  §§  905.303-905.305  and 
any  additional  eligibility  and  preference 
standards  that  are  required  or  permitted 
under  this  section,  a  homeownership 
plan  may  provide  for  the  eligibility  of 
residents  of  public  housing  owned  or 
leased  by  the  seller  IHA,  and  residents 
of  other  housing  who  are  receiving 
housing  assistance  under  Section  8  of 
the  Act,  imder  an  ACC  administered  by 
the  seller  IHA;  provided  that  the 
resident  has  been  in  lawful  occupancy 
for  a  minimum  period  specified  in  the 
plan  (not  less  than  30  days  prior  to 
conveyance  of  title  to  the  dwelling  to  be 
-purchased).  *  •  * 
***** 


PART  906— SECTION  5(h) 
HOMEOWNERSHIP  PROGRAM 

27.  The  authority  citation  for  part  906 
would  be  revised  to  read  as  follows: 

Authoritv:  42  U.S.C.  1437c(h),  1437d.  and 
3535(d). 

28.  In  §  906.8,  the  introductory  text 
and  the  first  sentence  of  paragraph  (a) 
would  be  revised  to  read  as  follows: 

5  906.8  Purchaser  eligibility  and  selection. 

Standards  and  procedures  for 
eligibility  and  selection  of  the  initial 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Subject  to  the  preference 
provisions  of  §§  960.211-960.213 
(except  for  the  restriction  in  §  960.212 
against  use  of  a  ranking  preference  that 
would  cause  selection  of  a  relatively 
higher  income  family  and  the  limitation 
of  §  960.213(d)(2))  and  any  additional 
eligibility  and  preference  standards  that 
are  required  or  permitted  under  this 
section,  a  homeownership  plan  may  ■ 
provide  for  the  eligibility  of  residents  of 
public  housing  owned  or  leased  hy  the 
seller  PHA,  and  residents  of  other 
housing  who  are  receiving  housing 
assistance  under  Section  8  of  the  Act, 
under  an  ACC  administered  by  the 
seller  PHA;  provided  that  the  resident 
has  been  in  lawful  occupancy  for  a 
minimum  period  specified  in  the  plan 
(not  less  than  30  days  prior  to 
conveyance  of  title  to  the  dwelling  to  be 
purchased.)  *  *  * 
***** 

PART  960— ADMISSION  TO,  AND 
OCCUPANCY  OF,  PUBUC  HOUSING 

29.  The  authority  citation  for  part  960 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437d, 
1437n,  and  3535(d). 

30.  Section  960.203  would  be  revised 
to  read  as  follows: 

§960.203  Nondiscrimination 
requirements. 

The  tenant  selection  criteria  and 
requirements  used  by  a  PHA  must  be 
established  and  implemented  in 
accordance  with  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  the  implementing  regulations 
at  24  CFR  part  8;  the  Fair  Housing  Act 
(42  U.S.C.  3601-3619)  and  the 
implementing  regulations  at  24  CFR 
parts  100, 108, 109,  and  110;  Title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing 
regulations  at  24  QK  part  1;  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  and  the  implementing 
regulations  at  24  CFR  part  146; 


Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107;  the  Americans  with  Disabilities  Act 
(42  U.S  C.  12101-12213)  to  the  extent 
applicable;  euid  other  applicable 
Federal,  State  and  local  laws  prohibiting 
discrimination  and  promoting  equal 
opportunity.  Any  tenant  selection 
preferences  must  also  be  consistent  with 
HUD’s  affirmative  fair  housing 
objectives. 

31.  Section  960.204  would  be  revised 
to  read  as  follows: 

§  960.204  Tenant  selection  policies. 

(a)  Selection  policies.  (1)  The  PHA 
shall  establish  and  adopt  written 
policies  for  admission  of  tenants. 

(2)  These  policies  shall  be  designed: 

(i)  To  assure  that,  to  the  maximum 
extent  feasible,  each  project  of  the 
agency  will  include  families  with  a 
hroad  range  of  incomes  and  will  avoid 
concentrations  of  low-income  and 
deprived  families  with  serious  social 
problems: 

(ii)  To  preclude  admission  of 
applicants  whose  habits  and  practices 
reasonably  may  be  expected  to  have  a 
detrimental  effect  on  the  participants  or 
the  project  environment; 

(iii)  To  give  a  preference  in  selection 
of  tenants  to  applicants  who  qualify  for 
a  federal  or  local  preference,  in 
accordance  with  §§  960.211-960.213; 
and 

(iv)  To  assure  that  selection  by  the 
PHA  among  otherwise  eligible 
applicants  is  objective  and  reasonable. 

(3)  The  PHA  tenant  selection  policies 
shall  include  the  following: 

(i)  Requirements  for  ap^ications  and 
waiting  lists,  including  procedures  for 
selection  fr'om  the  top  of  the  list  (see  24 
CFR  1.4); 

(ii)  Description  of  the  standards  and 
procedures  for  selection  of  applicants, 
including  any  pi^ferences  to  be  applied: 
the  federal  preferences,  as  specified  in 

§  960.212,  the  local  preferences  adopted 
by  the  PHA  in  accordance  with 
§  960.213,  and  any  ranking  preferences 
it  uses  to  distinguish  among  the  federal 
preferences: 

(iii)  Procedures  for  verification  and 
documentation  of  information  relevant 
to  acceptance  or  rejection  of  an 
applicant:  and 

(iy)  Procedures  governing  participant 
transfer  between  units,  projects,  and 
programs,  including  a  requirement  that 
a  participant  is  not  eligible  for  voluntary 
transfer  unless  all  obligations  imder  the 
current  program  have  been  met, 
including  payment  of  charges  to  the 
PHA  and  completion  of  maintenance 
reouirements. 

(d)  These  selection  policies  shall: 
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(1)  Be  duly  adopted:  and 

(2)  Be  publicized  by  posting  copies 
thereof  in  each  office  where 
applications  are  received  and  by 
fu^shing  copies  to  applicants  or 
tenants  upon  request. 

(c)  Such  policies  shall  be  submitted  to 
the  HUD  field  office  upon  request  from 
that  office  and,  in  any  event,  if  they 
contain  a  preference  for  those  living  in 
the  )urisdiction  of  the  PHA  at  the  time 
of  application  (residency  preference). 

(d)  Residency  provisions  are  sub|ect 
to  the  following: 

(1)  Residency  requirements  are  i^ot 
permitted; 

(2)  A  residency  preference  may  not  be 
based  on  how  long  the  applicant  has 
resided  in  the  jurisdiction; 

(3)  Applicants  who  are  working  or 
who  have  been  notified  that  they  are 
hired  to  work  in  the  jurisdiction  shall  be 
treated  as  residents  of  the  jurisdiction; 
and 

(4)  They  must  be  approved  in  advance 
by  HUD. 

32.  In  $  960.205,  paragraphs  (a)  and 
(c)  would  be  revised  to  read  as  follows: 

f  960.205  StwMtarda  for  PHA  tenant 
selection  criteria. 

(a)  The  criteria  to  be  established  and 
infOTmation  to  be  considered  shall  be 
reasonably  related  to  individual 
attributes  and  behavior  of  an  applicant 
and  shall  not  be  related  to  those  which 
may  be  imputed  to  a  particular  group  or 
category  of  persons  of  which  an 
applicant  may  be  a  member,  such  as 
families  with  children  bom  out  of 
wedlock.  This  prohibition  shall  not 
apply  to  selection  criteria  at  preferences 
based  on  a  family’s  emplo)rment  status. 

*  *  •  *  # 

(c)  Subject  to  the  requirements  and 
limitations  of  part  913  of  this  chapter, 
the  criteria  to  be  established  shall  be 
reasonably  related  to  achieving  the  basic 
objective  of  attaining,  to  the  maximum 
extent  feasible,  a  tenant  body  in  each 
project  composed  of  families  with  a 
broad  range  of  income,  generally 
representative  of  the  range  of  income  of 
lower  income  families  in  the  PHA’s  area 
of  operation,  as  defined  in  State  law. 
PHAs  shall  develop  criteria,  by  local 
preference  (see  §  960.213)  or  otherwise, 
which  will  be  reasonably  calculated  to 
attain  the  basic  objective.  The  criteria 
developed  shall  be  sufficiently  flexible 
to  assure  administrative  feasibility.  A 
dwelling  unit  should  not  be  allowed  to 
remain  vacant  for  the  purpose  of 
awaiting  application  by  a  family  falling 
within  ffie  appropriate  range. 

•  •  •  •  • 


1960.^  [AnwmMl 

33.  In  §  960.206,  the  last  sentence  of 
paragraph  (a)  would  be  amended  by 
removing  the  reference  to  ”$  960.211,” 
and  adding  in  its  place  the  phrase, 

”§  960.212,  or  a  local  preference  under 
§960.213,”. 

1960.207  [AfiMndMQ 

34.  In  §  960.207,  (raragraph  (a)  would 
be  amended  by  removing  ”§  960.211” 
and  adding  in  its  place  ”§  960.212”;  end 
paragraph  (b)  would  be  amended  by 
removing  the  second  sentence, 
including  the  material  designated  as 
paragraphs  (b)(1)  and  (b)(2). 

35.  S^ion  960.211  would  be  revised 
to  read  as  follows: 

i  960.211  Selection  prefarancee. 

(a)  General.  (1)  Use  of  preference  in 
selection  process. 

'  (i)  In  selecting  applicants  for 
assistance  under  this  part,  the  PHA 
must  give  preference,  in  accordance 
with  this  section,  to  applicants  who  are 
otlierwise  eligible  and  qualify  for  a 
federal  preference,  as  described  in 
§  960.212,  or  any  local  preference,  as 
described  in  §  960.213. 

(ii)  Before  applying  the  federal 
preferences  and  local  preferences,  the 
PHA  will  match  other  characteristics  of 
the  applicant  with  the  type  of  unit 
available.  For  example,  in  selection  of  a 
family  for  a  unit  that  has  special 
accessibility  features,  the  PHA  will  give 
preference  to  families  that  include 
persons  with  disabilities  who  can 
benefit  fiom  those  features  of  the  unit 
(see  24  CFR  8.27  and  100.202(c)(3)). 
Also,  in  selecticm  of  a  fomily  for  a  unit 
in  a  project  for  the  elderly,  the  PHA  will 
give  preference  to  elderly  families  (see 
subpart  D  of  this  part). 

(2)  System,  (i)  The  PHA’s  system  for 
applying  the  preferences,  in  accordance 
with  its  regulations,  must  inform  all 
applicants  of  the  availability  of  the 
federal  preferences  and  any  local 
preferences,  and  must  offer  applicants 
an  opportunity  to  show  that  they  qualify 
for  a  prefarence.  For  purposes  of  this 
paragraph,  applicants  include  families 
on  any  waiting  list  maintained  by  the 
PHA  when  this  section  is  implemented 
or  thereafter. 

(ii)  If  the  PHA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph 
(a)(2)(i)  of  this  section  is  impracticable 
b^use  of  the  length  of  the  list,  the 
PHA  may  provide  this  notification  to 
fewer  thm  all  applicants  on  the  list  at 
any  given  time.  'The  PHA  must, 
however,  have  notified  a  sufficient 
number  of  applicants  at  any  given  time 
that,  on  the  basis  of  the  PHA’s 
determination  of  the  number  of 


applicants  an  the  waiting  list  who 
already  claim  a  federal  preference  and 
the  anticipated  number  of  projed 
admissions; 

(A)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  Moral  preference;  and 

(B)  It  is  unlikely  that,  on  the  basis  of 
the  PHA’s  fiemework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  foderal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(b)  Application  of  preferences.  (1) 
Federal  and  local  preferences  generally 
govern  selection  among  families  who 
qualify  for  a  unit  of  a  particuiar  size 
under  the  FHA’s  occupancy  policy.  Date 
and  time  of  application  govern  selection 
among  families  that  qualify  for  the  same 
housing  unit  size,  the  same  federal 
preference  status,  the  same  local 
preference  status,  and  any  other 
applicable  selection  criteria. 

(2)  In  selecting  tenants  for  units  made 
available  for  occupancy  during  each 
year,  the  PHA  will  apply  the  preferences 
as  follows: 

(i)  For  at  least  fifty  percent  of  the 
admissions,  admit  applicants  that 
qualify  for  a  federal  preference  before 
other  apphcants;  and 

(ii)  Fur  any  remaining  admissions, 
admit  first  those  applicants  that  qualify 
for  a  local  preference  (if  any). 

(3)  The  ^rcentage  limitation  is  a 
factor  in  every  admission.  The  PHA  may 
consider  an  admission  as  a  federal 
preference  admission  that  is  counted 
towards  the  percentage  in  paragraph 
(b)(2)(i)  of  this  section  when  the 
applicant  admitted  is  a  federal 
preference  holder  and  the  selection  is 
not  based  on  a  local  preference  whose 
purpose  was  to  admit  relatively  higiier 
income  families.  In  addition,  the  PHA 
may  consider  an  admission  as  a  federal 
preference  admission  if  no  family  that 
qualifies  for  the  available  unit  qualifies 
for  a  federal  preference,  and  the 
selection  was  not  based  on  a  local 
preference  who  purpose  is  to  select 
higher  income  families.  Any  other 
admissimis  are  counted  towards  the 
percentage  in  paragraph  (b)(2)(ii)  of  this 
section. 

(4) (i)  A  family  may  not  be  granted  a 
fedei^  or  local  preference  if  any. 
member  of  the  fomily  is  a  person  or 
member  of  a  family  evicted  from 
housing  assisted  under  the  1937  Act. 
during  the  past  three  years,  because  of 
drug'.related  criminal  activity.  “Housing 
assisted  under  the  1937  Act”  means 
public  or  Indian  housing,  housing 
assisted  with  tooant-based  or  project- 
based  assistance  under  Section  8  (24 
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CFR  part  982),  rental  rehabilitation 
program  housing,  Section  23  rental 
assistance,  housing  development  grant 
housing,  and  Turnkey  m  and  mutual 
help  homeownership  housing.  However, 
the  family  may  qualify  for  federal  or 
local  preference  if  each  evicted  person 
who  engaged  in  such  drug-related 
criminal  activity  who  is  a  member  of  the 
family  seeking  admission  to  the  program 
has  successfully  completed  a 
rehabilitation  program  approved  by  the 
PHA. 

(ii)  The  PHA  may  waive  the 
preference  prohibition  for  drug-related 
criminal  activity  eviction.  The  PHA  may 
waive  the  prohibition  for  an  evicted 
person  if  the  evicted  person 
demonstrates  to  the  PHA’s  satisfaction 
either  that  the  evicted  person  clearly  did 
not  participate  in  and  had  no  knowledge 
of  the  drug-related  criminal  activity,  or 
that  circumstances  leading  to  eviction 
no  longer  exist. 

36.  A  new  §  960.212  would  be  added, 
to  read  as  follows: 

S  960.212  Federal  preferancM. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing;  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Application  of  federal  preferences. 

(1)  Unless  the  PHA  submits  alternative 
dehnitions  for  HUD’s  review  and 
approval,  the  PHA  must  apply  the 
definitions  of  the  following  terms  in  this 
section:  “standard,  permanent 
replacement  housing”;  “involtmtary 
displacement”:  “substandard  housing”; 
“homeless  family”;  “family  income”; 
and  “rent.”  In  applying  the  federal 
preferences,  the  PHA  will  use  the 
verification  procedures  contained  in 
this  section,  unless  it  has  adopted 
verification  procedures  of  its  own. 

(2)  In  applying  the  federal 
preferences,  the  PHA  may  determine  the 
relative  weight  of  the  federal 
preferences  through  means  such  as: 

(i)  Applying  ranking  preferences 
(which  may  1m  the  same  as  those 
adopted  in  accordance  with 
§  960.213)— except  for  any  ranking 
preference  the  purpose  of  which  is  to 
select  a  relatively  higher  income 
applicant — as  a  way  of  selecting  families 
from  among  those  who  qualify  for  a 
federal  preference  (i.e..  provide  that 
applicants  who  qualify  for  a  federal 
preference  and  a  PHA  ranking 
preference  take  precedence  over  a 
federal  preference  holder  who  does  not 
qualify  for  a  PHA  ranking  preference); 


(ii)  Aggregating  the  federal 
preferences  (e.g.,  provide  that.two 
federal  preferences  outweigh  one); 

(iii)  Ranking  the  federal  preferences 
(e.g.,  provide  that  an  applicant  living  in 
substandard  housing  has  greater  ne^ 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iv)  Ranking  the  definitional  elements 
of  a  ^eral  preference  (e.g.,  provide  that 
those  living  in  housing  that  is 
dilapidated  or  has  been  declared  unfit 
for  habitation  by  an  agency  or  unit  of 
government  have  a  greater  need  for 
housing  than  those  whose  housing  is 
substandard  only  because  it  does  not 
have  usable  bathtub  or  shower  inside 
the  unit  for  the  exclusive  use  of  the 
family). 

(c)  Certification  and  verification  of 
qualification  for  a  federal  preference. 

(1)  Certification.  Applicants  may 
claim  qualification  for  a  federal 
preference  by  certifying  when  they 
apply  for  assistance  under  this  part  (or 
thereafter  imtil  the  time  that  they  are 
offered  admission)  to  the  PHA  that  the 
family  qualifies.  Tlie  PHA  must  accept 
this  certification  imless  it  verifies  that 
the  applicant  is  not  qualified  for  a 
federal  preference. 

(2)  Verification.  Before  an  applicant  is 
selected  for  admission  on  the  basis  of  a 
federal  preference,  the  PHA  must 
require  the  applicant  to  provide 
verification  that  the  family  qualifies  for 
a  federal  preference  by  virtue  of  the 
applicant’s  current  status.  The 
applicant’s  current  status  must  be 
determined  withodt  regard  to  whether 
there  has  been  a  change  in  the 
applicant’s  qualification  for  a  preference 
between  the  certification  and  selection 
for  admission,  including  a  change  from 
one  federal  preference  category  to 
another.  Once  verified,  the  applicant’s 
qualification  for  a  federal  preference 
need  not  be  verified  again,  unless  the 
PHA  determines  that  the  length  of  time 
since  verification  makes  it  desirable  or 
the  PHA  has  reasonable  grounds  to 
believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(d)  Definition  of  involuntary 
displacement. 

(1)  For  qualification  on  the  basis  of 
involuntary  displacement,  the  applicant 
must  have  been  involuntarily  displaced 
or  be  certain  of  displacement  within  no 
more  than  six  months  from  the 
certification  or  verification  (as 
appropriate),  and  must  not  be  living  in 
standard,  permanent  replacement 
housing.  Standard,  permanent 
replacement  housing  is  housing  that  is 
decent,  safe  and  sanitary;  that  is 
adequate  for  the  family  size;  and  that 


the  family  is  occupying  pursuant  to  a 
lease  or  occupancy  agreement.  Such 
housing  does  not  include  transient 
facilities,  such  as  motels,  hotels,  or 
temporary  shelters  for  victims  of 
domestic  violence  or  homeless  families, 
and,  in  the  case  of  domestic  violence, 
does  not  include  the  housing  unit  in 
which  the  applicant  and  the  applicant’s 
spouse  or  other  member  of  the 
household  who  engages  in  such 
violence  live. 

(2)  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
dwelling  where  he  or  she  resides  as  a 
result  of  one  or  more  of  the  following 
actions: 

(i)  A  disaster,  such  as  a  fire  or  flood, 
that  results  in  the  uninhabitability  of  an 
applicant’s  unit; 

(ii)  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program;  or 

(iii)  Action  by  an  owner  that  results 
in  an  applicant’s  having  to  vacate  his  or 
her  unit,  where: 

(A)  The  reason  for  the  owner’s  action 
is  beyond  an  applicant’s  ability  to 
control  or  prevent; 

(B)  The  action  occurs  despite  an 
applicant’s  having  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 

(3)  An  applicant  is  also  involuntarily 
displaced  if— 

(i)  The  applicant  has  vacated  the 
dwelling  where  he  or  she  resides  as  a 
result  of  actual  or  threatened  physical 
violence  directed  against  the  applicant 
or  one  or  more  members  of  the 
applicant’s  family  by  a  spouse  or  otlier 
member  of  the  applicant’s  household;  or 

(ii)  The  applicant  lives  in  a  housing 
unit  with  such  an  individual  who 
engages  in  such  violence. 

(iii)  For  purposes  of  paragraph  (d)(3) 
of  this  section,  the  actual  or  threatened 
violence  must,  as  determined  by  the 
PHA  in  accordance  with  HUD’s 
administrative  instructions,  have 
occurred  recently  or  be  of  a  continuing 
nature.  The  PHA  may  limit  use  of  this 
preference  to  a  family  who  will  not 
include  the  abuser. 

(4) (i)  For  purposes  of  paragraph 
(d)(2)(iii)  of  this  section,  reasons  for  an 
applicant’s  having  to  vacate  a  housing 
unit  include,  but  are  not  limited  to. 
conversion  of  an  applicant’s  housing 
tmit  to  non-rental  or  non-residential 
use;  closure  of  an  applicant’s  housing 
tmit  for  rehabilitation  or  for  any  other 
reason;  notice  to  an  applicant  that  the 
owner  wants  the  unit  for  the  owner’s 
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personal  or  family  use  or  occupancy; 
sale  of  a  housing  xmit  in  which  an 
applicant  resides  under  an  agreement 
that  the  unit  must  be  vacant  when 
possession  is  transferred;  or  any  other 
legally  authorized  act  that  results  or  will 
result  in  the  withdrawal  by  the  owner 
of  the  imit  or  structure  from  the  rental 
market. 

(ii)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  bemuse  of  the  tenant’s 
refusal — 

(A)  To  comply  with  applicable 
program  policies  and  procedures  imder 
this  part  with  respect  to  the  occupancy 
of  underoccupied  and  overcrowded 
units;  or 

(B)  To  accept  a  transfer  to  another 
housing  imit  in  accordance  with  such 
policies  and  procedures  under  a  HUD- 
approved  desegregation  plan. 

(e)  Verification  procedures  for 
applicants  involuntarily  displaced. 
Verihcation  of  an  applicant’s 
involuntary  displacement  is  established 
by  the  following  documentation: 

(1)  Certification,  in  a  form  prescribed 
by  the  Secretary,  from  a  unit  or  agency 
of  government  that  an  applicant  has 
been  or  will  be  displaced  as  a  result  of 
a  disaster,  as  defined  in  paragraph 
(d)(l}(i)  of  this  section; 

(2)  Certification,  in  a  form  prescribed 
by  the  Secretary,  from  a  unit  or  agency 
of  government  that  an  applicant  has 
been  or  will  be  displaced  by  government 
action,  as  defined  in  paragraph  (d)(l)(ii) 
of  this  section; 

(3)  Certification,  in  a  form  prescribed 
by  the  Secretary,  ^m  an  owner  or 
owner’s  agent  that  an  applicant  had  to, 
or  will  have  to.  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (d)(l)(iii)  of  this 
section;  or 

(4)  Certification,  in  a  form  prescribed 
by  the  Secretary,  of  displacement 
bk;ause  of  the  domestic  violence 
referred  to  in  paragraph  (d)(2)  of  this 
section,  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
member  of  the  clergy,  physician,  or 
public  or  private  facility  that  provides 
shelter  or  counseling  to  the  victims  of 
domestic  violence. 

(f)  Definition  of  substandard  housing. 

(1)  A  imit  is  substandard  if  it: 

(i)  Is  dilapidated; 

(ii)  Does  not  have  operable  indoor 
plumbing; 

(iii)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 

a  family; 

(iv)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 


(v)  Does  not  have  electricity,  or  has 
inade^ate  or  unsafe  electrical  service; 

(vi)  Lktes  not  have  a  safe  or  adequate 
source  of  heat; 

(vii)  Should,  but  does  not,  have  a 
kitchen;  or 

(viii)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(2)  For  purposes  of  paragraph  (f)  of 
this  section,  a  housing  unit  is  not 
substandard  because  it  is  overcrowded 
or  more  than  one  family  lives  in  the 
same  unit. 

(3)  For  purposes  of  paragraph  (f)Cl)  of 
this  section,  a  housing  unit  is 
dilapidated  if  it  does  not  provide  safe 
and  adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family,  or  it  has  one 
or  more  critical  defects,  or  a 
combination  of  intermediate  defects  in 
Efficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(4)  For  purposes  of  paragraph  (f)  of 
this  section,  an  applicant  who  is  a 
"homeless  family’’  is  living  in 
substandard  housing.  For  purposes  of 
the  preceding  sentence,  a  "homeless 
family’’  includes  any  individual  or 
family  who: 

(i)  Lacks  a  fixed,  regular,  and 
adMuate  nighttime  residence;  and 

(ii)  Has  a  primary  nighttime  residence 
that  is: 

(A)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(B)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(C)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings.  A  "homeless  family" 
does  not  include  any  individual 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  Congress  or  a  State 
law. 

(5)  For  purposes  of  paragraph  (f)  of 
this  section,  Single  Room  Occupancy 
(SRO)  Housing  (as  defined  in  24  CFR 
882.102)  is  not  substandard  solely 
because  it  does  not  contain  sanitary  or 
food  preparation  facilities  (or  both). 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant 
is  living  in  substandard  housing 
consists  of  certification,  in  a  form 
prescribed  by  the  Secretary,  from  a  unit 
or  agency  of  government  or  from  an 


applicant’s  present  landlord  that  the 
applicant’s  unit  has  one  or  more  of  the 
deficiencies  listed  in,  or  the  unit’s 
condition  is  as  described  in,  the 
definition  of  "substandard  housing"  in 
this  section,  or  that  adopted  by  the  PHA. 
In  the  case  of  a  "homeless  family"  (as 
described  in  this  section),  verification 
consists  of  certification,  in  a  form 
prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  from  the  local  police 
department  or  social  services  agency. 

ih)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  Monthly  Income,  as  defined  in  24 
CFR  913.102. 

(i)  Definition  of  rent.  (1)  For  purposes 
of  this  section,  rent  is  defined  as: 

(1)  The  actual  amount  due.  calculated 
on  a  mostly  basis,  under  a  lease  or 
occupancy  agreement  between  a  family 
and  the  family’s  current  landlord;  and 

(ii)  In  the  case  of  utilities  purchased 
directly  by  tenants  from  utility 
providers, 

(A)  The  utility  allowance  (if  any) 
determined  for  the  Section  8  Existing 
Housing  program  under  24  CFR  part 
882,  subparts  A  and  B,  for  tenant- 
purchased  utilities  (except  telephone) 
and  the  other  housing  services  that  are 
normally  included  in  rent;  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  it  actually  made 
for  these  utilities  and  services  for  the 
most  recent  12-month  period  or,  if 
information  is  not  obtainable  for  the 
entire  period,  for  an  appropriate  recent 
period. 

(2)  For  purposes  of  calculating  rent, 
amounts  paid  to  or  on  behalf  of  a  family 
under  any  energy  assistance  program 
must  be  subtracted  from  the  otherwise 
applicable  rental  amount,  to  the  extent 
that  they  are  not  included  in  the 
family’s  income. 

(3)  In  the  case  of  an  applicant  who 
owns  a  manufactured  home,  but  who 
rents  the  space  upon  which  it  is  located, 
rent  includes  the  monthly  payment  to 
amortize  the  purchase  price  of  the 
home,  calculated  in  accordance  with 
HUD’s  requirements. 

(4)  In  the  case  of  members  of  a 
cooperative,  rent  under  this  section 
means  the  charges  under  the  occupancy 
agreement  between  the  members  and 
the  cooperative. 

(5)  An  applicant  may  not  qualify  for 
a  federal  preference  under  this 
provision: 

(i)  If  the  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  under  the  United  States 
Housing  Act  of  1937,  under  section  101 
of  the  Housing  and  Urban  Development 
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Act  of  1965  ("‘rent  supplement 
program”),  or  under  section  236(f)(2)  of 
the  National  Housing  Act  (“rental 
assistance  payments”)  with  respect  to 
that  unit  has  been  terminated  as  a  result 
of  the  applicant’s  documented  rehisal  to 
comply  with  applicable  program 
policies  and  procedures  with  respect  to 
the  occupancy  of  underoccupied  and 
overcrowded  imits;  or 

(ii)  If  the  applicant  has  been  pacing 
more  than  50  percent  of  &mily  income 
for  rent  for  less  than  00  days. 

(j)  Verification  of  an  applicant’s 
income  and  rent.  The  PHA  must  verify 
that  an  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent,  as 
follows: 

(1)  The  PHA  must  verify  the  family’s 
income  in  accordance  with  tho 
standards  and  procedures  that  it  uses  to 
verify  income  fcr  purposes  of 
determining  applicant  eligibility  and 
Total  Tenant  Payment  under  this  part. 

(2)  The  PHA  must  verify  the  amoimt 
due  to  the  family’s  landlord  (or 
cooperative)  under  the  lease  or 
occupancy  agreement: 

(i)  by  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  chetdis  or  money 
order  receipts)  or  a  copy  of  the  family’s 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  The  PHA  must  verify  the  amount 
paid  to  amortize  the  purchase  price  of 
a  manufactured  home: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  payment 
receipts  (which  may  include  canceled 
checks  or  money  onder  receipts)  or  a 
copy  of  the  family’s  current  purchase 
agreement,  or 

(ii)  By  contacting  the  lienholder 
directly. 

(4)  To  verify  the  actual  amoimt  that  a 
family  paid  for  utilities  and  other 


housing  services,  the  PHA  must  require 
the  family  to  provide  copies  of  the 
appropriate  bills  or  receipts,  or  must 
obtain  the  information  directly  from  the 
utility  or  service  supplier. 

(k)  Notice  and  opportunity  for  a 
meeting  where  federal  preference  is 
denied.  If  the  PHA  determines  that  an 
applicant  does  not  meet  the  criteria  for 
receiving  a  federal  preference,  the  PHA 
must  promptly  provide  the  applicant 
with  written  notice  of  the 
determination.  Tho  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  the 
PHA  to  review  it.  (See,  for  example, 
procedures  specified  in  24  CFR  part 
966.)  ’The  applicant  also  may  exercise 
other  rights,  such  as  rights  granted 
under  Federal,  State,  or  local  civil  rights 
laws,  if  the  applicant  believes  that  he  or 
she  has  been  discriminated  against  on 
prohibited  bases  such  as  race,  color, 
religion,  sex,  national  origin,  age, 
handicap,  or  familial  status. 

37.  A  new  §  960.213  would  be  added, 
to  read  as  follows: 

§  9&Q.21 3  Local  profarancaa. 

(a)  General.  In  addition  to  its  system 
of  administering  the  federal  preferences, 
the  PHA  may  have  a  system  for 
selection  of  tenants  on  the  basis  of  local 
preferences. 

(b)  Adoption  of  local  preferences.  (1) 
General  The  PHA  system  of  selection 
on  the  basis  of  local  preferences  must  be 
established  to  respond  to  local  housing 
needs  and  prioritiesje.g.,  as  expressed 
in  the  local  comprehensive  housing 
affordability  strategy,  prepared  in 
accordance  with  24  CFR  part  91).  after 
the  PHA  conducts  a  public  hearing  on 
the  subject.  The  preferences  e.stablished 
after  a  public  hearing  and  that  are  used 
for  this  purpose  are  those  that  are 
referred  to  throughout  this  subpart  as 


“local  preferences,”  it  must  again 
conduct  a  public  hearing  on  the  subject. 

(2)  Transition.  After  the  expiration  of 
three  months  after  (the  effective  date  of 
a  final  ru/e],  if  the  PHA  has  not  adopted 
local  preferences  following  a  public 
hearing,  no  local  preferences  v/ill  be  in 
effect,  and  the  federal  preferences  will 
be  used  exclusively  (in  accordance  with 
§  960.212),  until  such  time  as  local 
preferences  ere  duly  adopted.  Similarly, 
if  the  PHA  has  not  submitted  its 
residency  preference  provisions  for 
HUD  approval  by  that  time,  the  PHA 
will  not  be  permitted  to  use  residency 
preference  for  any  purpose. 

(c)  Examples  of  local  preferences. 
Examples  of  local  preferences  a  PHA 
might  adopt  are  stated  in  section 
6(c)(4)(A)(ii)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C. 
1437d{c)(4)(A)(ii).  Another  example 
would  be  a  local  preference  for 
admitting  tenants  with  a  broad  range  of 
incomes  to  each  project. 

(d)  Use  of  local  preferences.  (1) 
Admissions  of  an  applicant  based  on 
qualification  for  a  local  preference 
(“local  preference  admission”)  is 
permitted  until  the  admission  would 
cause  tho  PHA's  local  preference 
admissions  for  the  year  to  exceed  the 
percentage  limitation  for  such 
admissions  described  in 

§  960.2  ll(b)(2)(ii). 

(2)  Selection  of  a  higher  income 
family  that  is  lower  on  the  wailing  list 
is  permitted  where  it  is  a  selection  from 
a  waiting  list  in  accordance  with  a  duly- 
adopted  system  of  local  preferences. 
(But  see  24  CFR  913.105  for  other 
income-related  restrictions  on 
selection,) 

Dated;  July  29, 1993. 

Henry  G.  Cisneros, 

Secretary. 

(FR  Doc.  93-20443  Filed  8-24-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  130 
IOPP-300269;  FRL-4170-«] 

RIN2070-AC18 

Pesticide  Tolerances;  Revision  of  Crop 
Groups 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  mle. 

SUMMARY:  EPA  is  proposing  revisions  to 
its  pesticide  tolerance  crop  grouping 
regulations,  which  allow  establishment 
of  tolerances  for  multiple  related  crops 
based  upon  data  from  a  representative 
set  of  crops.  The  revisions  would  create 
new  crop  subgroups,  expand  existing 
crop  groups  by  adding  new 
commodities,  and  revise  the 
representative  crops  in  some  groups. 

The  oirrent  crop  grouping  scheme  has 
been  imdenised  since  its  establishment 
in  1983.  EPA  believes  that  these 
revisions  will  promote  greater  use  of 
crop  grouping  for  tolerance-setting 
purposes,  and  in  particular  will  assist  in 
retaining  or  making  available  pesticides 
for  minor  crop  uses. 

DATES:  Written  comments,  identified  by 
the  document  control  number,  [OPP* 
300269],  must  be  received  on  or  before 
October  25, 1993. 

ADDRESSES:  By  mail  submit  comments 
to:  Public  Response  and  Program 
Resource  Branch.  Field  Operations 
Division  (H7506C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 

DC  20460.  In  person  bring  comments  to: 
Rm.  1132,  CM  #2. 1921  Jefierson  Davis 
Hwy.,  Arlington,  VA  22202.  Information 
submitted  as  a  comment  concerning  this 
document  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  “Confidential  Business 
Information”  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  bom  8  a.m..  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Hoyt  L.  Jamerson,  Registration 
Support  Branch,  Registration  Division 
(H750SW).  Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
No.  13,  Sixth  Floor,  Crystal  Station  #1, 
2800  Jefierson  Davis  Hwy.,  Arlington, 
VA  22202,  (703)-308-8783. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availabi!it3r:  This  document 
is  available  as  an  electronic  file  in  The 
Federal  Bulletin  Board  at  9  a.m.  the  day 
of  publication  in  the  Federal  Register. 

By  modem  dial  202*512-1387  or  call 
202-512*1530  for  disks  or  paper  copies. 
This  file  is  available  in  Postscript., 
WordPerfect  5.1,  and  ASCII. 

I.  Background 

EPA  is  authorized  to  establish 
tolerances  for  pesticide  residues  in  raw 
agricultural  commodities  \mder  section 
408  of  the  Federal  Food,  Drug,  and 
CosmeUc  Act  (FFDCA)  (21  U.S.C.  346a). 
To  establish  a  tolerance,  a  petition  is 
submitted  to  the  Agency,  requesting  the 
tolerance  and  furnishing  information  on 
the  chemical  identity  and  composition 
of  the  pesticide,  and  its  use  pattern  on 
the  crop,  toxicology  data,  and  extensive 
residue  data  on  the  natiue  of  the  residue 
and  the  residue  levels  resulting  from  the 
prraosed  use  pattern. 

Cme  of  the  principal  data 
requirements  pertaining  to 
establishment  of  a  tolerance  is  the 
requirement  for  magnitude  of  residue 
data  on  the  treated  commodity.  These 
data  are  used  by  EPA  to  determine  the 
appropriate  tolerance  level  for  the 
treated  commodity.  The  magnitude  of 
residue  must  be  determined  in  field 
trials  using  the  pesticide  in  accordance 
with  its  proposed  use  pattern. 
Tolerances  may  be  proposed  for 
individual  commodities  such  as  oranges 
or  lemons,  or  for  a  group  of  related 
commodities  such  as  the  citrus  crop 
group. 

The  crop  grouping  regulations 
currently  in  40  CFR  180.34(f)  enable  the 
establishment  of  tolerances  for  a  group 
of  crops  based  on  residue  data  for 
certain  crops  that  are  representative  of 
the  group.  The  crop  grouping  concept 
leads  to  an  estimate  of  the  maximum 
level  of  residue  that  could  occur  on  any 
crop  within  the  group.  The  minimum 
data  base  required  for  a  group  tolerance 
consists  of  residue  data  on  all  of  the 
representative  commodities  for  a  group. 
Data  may  be  submitted,  however,  for  a 
suitable  substitute  in  place  of  data  for  a 
designated  representative  commodity. 
Once  the  crop  group  tolerance  is 
established,  ffie  tolerance  level  applies 
to  all  raw  agricultural  commodities 
within  the  group,  imless  a  crop  is 
specifically  excluded. 

The  concept  of  utilizing  crop 
grouping  to  estimate  maximum 


pesticide  residues  on  each  commodity 
within  a  group  of  related  commodities 
has  been  used  since  publication  of  crop 
grouping  regulations  in  the  Federal 
Register  of  December  6, 1962  (27  FR 
12100).  In  the  Federal  Register  of  June 
29. 1983  (48  FR  29855),  EPA  revised  the 
crop  group  regulations  to  allow  for  more 
extensive  use  of  group  tolerances  for 
related  crops.  The  revised  40  CFR 
160.34(f)  defined  the  crop  groups 
involved  and  the  procedures  for 
establishing  group  tolerances,  llie  1983 
rule  replaced  the  existing  crop  groups  in 
40  CFR  180.34(f)  with  an  expanded  set 
of  crop  groupings.  Included  in  the 
revised  regulations  was  a  list  of 
representative  crops  for  each  group, 
these  crops  being  those  likely  to  have 
the  highest  residue  and  the  most 
economically  important  crops  in  each 
group.  Currently  there  are  19  crop 
groups,  ranging  in  size  from  4 
commodities  (Bulb  vegetable  group)  to 
34  commodities  (Herbs  and  spices 
group). 

n.  The  Problem 

The  current  crop  grouping  scheme 
was  developed,  in  part,  to  minimize  the 
bmden  of  developing  data  in  support  of 
commodity-specific  tolerances  for 
“minor  crops”  (i.e.,  crops  for  which  data 
development  in  support  of  individual 
tolerances  is  not  cost-efficient  for  the 
pesticide  producer).  A  number  of  minor 
crops  can  be  included  in  a  group 
tolerance  based  upon  residue  data  for 
the  representative  crops,  for  which  a 
pesticide  producer  is  more  likely  to 
have  an  economic  incentive  to 
undertake  the  necessary  residue  data 
development. 

Despite  this  seemingly  attractive 
means  of  securing  clearances  for  minor 
crop  residues  in  a  cost-effective  manner, 
only  about  10  percent  of  the  petitions 
submitted  to  ^A  over  the  past  6  years 
proposed  the  establishment  of  crop 
group  tolerances.  The  vast  majority  of 
petitions  continue  to  propose 
commodity-specific  tolerances. 

Although  the  concept  of  crop  grouping 
is  legally,  scientifically,  and 
economically  sound,  it  appears  that  the 
current  scheme  suffers  from  practical 
impediments  that  have  discouraged 
parties  from  seeking  crop  group 
tolerances.  The  success  of  the  crop 
grouping  scheme  depends  upon  the 
incentives  for,  and  willingness  of,  the 
pesticide  industry  to  develop  residue 
data  for  the  representative  crops  of  a 
group.  The  major  difficulty  of  the 
current  scheme  is  that  pesticide 
companies  frequently  do  not  have 
sufficient  economic  incentive  to 
generate  data  for  all  of  the 
representative  crops  in  a  group.  The  cost 
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of  residue  data  is  a  significant  factor  in 
such  decisions. 

A  second  cost  obstacle  to  certain 
group  tolerances  is  the  cost  of  secondary 
residue  data  (livestock  feeding  studies 
and  processing  data)  for  cwtain 
representative  crops  that  (peatly 
increase  the  cost  of  data  development. 
Potatoes  and  sugar  beets,  two 
representative  crops  for  the  Root  and 
tuber  vegetables  group,  end  soybeans  for 
the  Legiune  vegetables  group,  require 
extensive  processing  residue  data.  Crop 
group  tolerances  for  these  groupings  are 
not  faasible  unless  the  registrant  has 
sufficient  economic  interest  in  these  and 
the  other  representative  conunodities  to 
develop  the  data  required  for  a  group 
tolerance. 

In  other  cases,  corporate  decisions 
about  which  crops  warrant  the  costs  of 
residue  data  development  may  be 
dictated  by  marketing  or  efficacy 
considerations.  If  the  product  has  not 
been  demonstrated  to  m  efficacious 
against  the  principal  pests  of  the 
representative  crops,  such  that  it  would 
warrant  marketing  to  growers  of  those 
crops,  the  company  is  not  likely  to 
undertake  residue  data  collection.  A 
company’s  marketing  strategy  may  lead 
it  to  market  the  pesticide  only  in  certain 
areas  or  for  certain  crops  which  do'not 
constitute  a  set  of  representative  crops. 

While  reevaluating  the  crop 
groupings.  EPA  has  found  that 
cranberry,  grape  and  strawberry,  which 
are  three  of  the  five  representative  crops 
for  the  Small  fruits  and  berries  group, 
are  basically  unlike  each  other  or  the 
other  berries  in  the  group.  Residue  data 
are  needed  independently  for  each  of 
these  representative  crops  and  for  the 
other  berries,  which  are  similar  among 
them.<*elves  and,  are  represented 
adequately  by  the  blueberry  and 
blackberry  or  raspberry.  The  inclusion 
of  three  crops  which  are  dissimilar 
deters  data  development  for  the  entire 
crop  group.  In  the  10  years  since  the 
group  was  established,  only  a  single 
crop  group  tolerance  has  been 
established. 

Finally,  a  nonecx>nomic  factor  that 
precludes  the  establishment  of  group 
tolerances  is  the  variability  in  the 
residue  profile  and  use  patterns 
associated  with  crops  in  a  group.  If  the 
use  pattern  or  the  actual  residue  levels 
among  the  representative  crops  are  too 
variable  (a  difference  of  more  than  a 
factor  of  5  between  lowest  and  highest 
residues),  a  crop  group  tolerance  cannot 
be  scientifically  supported. 

In  summation,  the  current  crop 
grouping  scheme  appears  unwieldy  for 
companies  to  use  bemuse  a  number  of 
crop  groups  are  too  large  or  too  variable 


to  permit  cost-e^active  application  of 
the  crop  group  concept 

The  practical  difficulties  of  realizing 
crop  group  tolerances  have  been 
highligfited  by  the  apparent  loss  of 
minor  cnm  uses  (and  associated 
tolerances)  resulting  Cram  the  1988 
amendments  to  the  Fedwal  Insecticide, 
Ftingidde,  and  Rodentidde  Act 
(FDP^).  Section  4  of  FIFRA  has 
Imposed  costs  upon  registrants  for  the 
registration  and  reregistration  of 
pe^dde  products,  l^ile  smne  of  these 
costs  are  oirect,  i.e.,  an  annual  fae  for 
each  registered  product  and  a 
reregistration  fae  for  each  active 
ingii^ent.  the  indirect  costs  of  data 
development  to  support  tolerance 
reassessement  are  believed  to  be  a  more 
significant  factor  in  the  loss  of 
pestiddes  for  minor  uses. 

This  proposal  should  increase  the 
usefulness  of  the  crop  grouping  scheme, 
leading  more  companies  and  user 
groups  to  take  advantage  of  it. 

m.  The  Proposal 

A.  Summary 

EPA  {Mt>po8es  to  amend  the  crop 
grouping  s^eme  in  40  CFR  180.34(f)  in 
a  number  of  ways,  summarized  here  and 
discussed  in  detail  in  unit  IV.  of  this 
preamble  by  crop  group: 

1.  Format  changes.  ^A  proposes  to 
create  a  new  section.  §  180.40,  devoted 
to  the  crop  group  scheme.  Induded  is 
new  language  explaining  the  subgroup 
system,  and  a  series  of  tables  for  ease  of 
use  and  greater  clarity  and 
comprdiensibility.  EPA  is  assigning 
each  group  a  number  for  reference 
purposes.  EPA  is  also  adding  an 
alphabetical  listing  of  commodities  with 
cross  references  to  the  assigned  crop 
groups.  Many  of  the  crop  group  listings 
have  been  revised  to  some  degree  to 
reflect  updated  common  and'or 
sdentific  names  for  various 
commodities.  Finally,  EPA  proposes  to 
locate  its  crop  grouping  scheme  in  new 
§§  180.40  and  180.41.  Section  180.40 
would  contain  the  explanation  of  the 
crop  grouping  scheme,  and  §  180.41 
would  contain  the  tables  of  crop  groups. 

2.  Creation  of  subgroupings. 
Subgroupings  (smaller  and  more  closely 
related  groupings  of  commodities)  are 
proposed  for  8  of  the  19  crop  groupings. 
The  commodities  for  each  subgroup  are 
a  subset  of  the  commodities  of  the 
assodated  “parent”  crop  group.  The 
number  of  representative  commodities 
for  each  subgroup  ranges  from  one  to 
three  commodities  based  on  the  size, 
diversity,  and  economic  and  dietary 
importance  of  the  subgroup.  The 
representative  commodities  for  each 
subgroup  were  chosen  from  the 


representative  commodities  for  the 
"parent”  group. 

The  eight  crop  groups  for  whM:h 
subgroups  are  proposed  incorporate 
approximately  two-thirds  of  all  food 
crops  covered  by  the  crop  grouping 
scheme.  The  remaining  11  crop  groups 
for  which  there  ere  no  proposals  for 
subgroupings  consist  of  animal  feed 
commodities  or  smaller  groupings  of 
food  commodities  which  have  only  two 
or  three  representative  commodities. 

EPA  requests  ccHnments  on  possible 
subgroups  for  other  crop  groups. 

3.  Revised  representative 
commodities,  ^visions  to  the 
representative  commodities  fur  the 
“parent"  crop  groups  are  propKised  for 
six  crop  groups.  EPA  will  continue  to 
permit  group  tolwances,  on  a  case-by¬ 
case  basis,  when  data  for  acceptable 
substitutes  for  the  representative 
commodities  are  available. 

4.  Additions.  Additions  to  the  crop 
groups  (commodities  not  previously 
included  in  a  crop  group)  are  proposed 
for  five  crop  groups  and  included  in  the 
new  subgroups. 

5.  Deletions.  Deletion  of  cranberries, 
grapes,  and  strawberries  from  the  Small 
fruits  and  berries  group,  and  addition  to 
the  list  of  miscellaneous  commodities 
not  grouped  in  new  $  180.41(b)  is 
proposed. 

EPA  does  not  propose  to  revise  the 
“factor  of  5”  criterion.  By  allowing  up 
to,  but  not  more  than,  a  factor  of  5 
between  lowest  and  highest  residues 
expected  in  the  various  commodity 
members  of  a  crop  group,  there  is  a 
certain  amount  of  flexibility  in  setting  a 
crop  group  tolerance  level  without 
allowing  too  great  a  range  of  residues 
within  the  group.  Although  it  is  less 
likely  that  crops  within  a  subgroup  will 
have  residues  that  vary  by  as  much  as 
a  factor  of  5,  the  Agency  will  retain  that 
approach  to  crop  grouping.  This  will  be 
important  primarily  for  the  parent  crop 
groups,  but  will  apply  to  subgroups  if 
the  need  arises. 

6.  Technical  corrections  Finally.  EPA 
proposes  to  revise  40  CFR  IBO.llg)  to 
eliminate  the  inconsistency  between 
that  section  and  S  180.34(f)  regarding 
the  setting  of  crop  group  tolerances  for 
systemic  pesticides.  The  reference  to 
“negligible  residues”  will  be  removed 
from  §  180.1(g)  since  crop  group 
tolerances  set  under  §  180.34(f)  have  not 
been  limited  to  negligible  residue 
situations  since  1983.  Also,  the 
limitation  on  grouping  for  systemic 
pesticides  was  eliminated  in  1933  and 
will  be  removed. 
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B.  Specific  Revisions 

This  section  discusses  the  current 
crop  groups  and  explains  the  proposed 
revisions  group  by  group. 

1.  Crop  Group  1.  Root  and  tuber 
vegetables  group.  EPA  is  proposing  the 
creation  of  four  subgroups: 

a.  1-A.  Root  vegetables.  Vegetables 
that  form  a  root  which  grows  almost 
entirely  undergroimd,  such  as  carrots, 
and  vegetables  that  form  an  enlarged 
bulbous  root  which  grows  near  or  above 
the  soil  surface,  such  as  the  garden  beet. 

b.  1-B.  Root  vegetables  (except  sugar 
beet). 

c.  1-C.  Tuberous  and  corm  vegetables. 
Vegetables  in  which  the  true  tuber 
(enlarged  fleshy  underground  stem), 
enlarged  tuberous  roots  or  rhizomes,  or 
corms  (thickened  compressed 
imderground  stem)  grow  entirely 
undergroimd  and  are  consumed,  such  as 
sweet  potato. 

d.  1-D.  Tuberous  and  corm  vegetables 
(except  potato). 

Subgroups  are  proposed  that  include 
potatoes  (Tuberous  and  corm 
vegetables)  or  exclude  potatoes 
(Tuberous  and  corm  vegetables  (except 
potato)),  and  include  sugar  beets  (Root 
vegetables)  or  exclude  sugar  beets  (Root 
vegetables  (except  sugar  beet)).  Potatoes 
are  the  representative  commodity  for  the 
Tuberous  and  corm  vegetable  subgroup, 
which  includes  potatoes,  and  sweet 
potatoes  are  the  representative  crop  for 
the  Tuberous  and  corm  vegetable 
subgroup,  which  excludes  potatoes. 
Similarly,  carrots,  radishes,  and  sugar 
beets  are  the  representative  crops  for  the 
Root  vegetables  subgroup,  and  carrots 
and  radishes  are  the  representative 
crops  for  the  Root  vegetables  (except 
sugar  beet)  subgroup. 

The  Agency  initially  considered 
having  only  two  subgroups.  Root 
vegetables  (except  sugar  beet)  and 
Tuberous  and  corm  vegetables  (except 
potato).  Since  data  firom  both  potato  and 
sugar  beet  are  needed  to  acquire  a 
tolerance  for  the  parent  crop  group, 
there  seemed  to  1m  little  need  to  have 
subgroups  which  would  also  require 
data  from  these  commodities.  However, 
EPA  believes  that  a  petitioner  might 
have  an  interest  in  potato  but  not  sugar 
beet  or  vice  versa,  or  only  in  one  of  the 
subgroups  containing  potato  or  sugar 
beet.  Since  the  intent  of  providing  the 
new  subgroups  is  to  encourage 
additional  group  tolerances,  the  Agency 
is  proposing  four  subgroups. 

These  four  subgroups  will  provide 
petitioners  with  a  variety  of  options  in 
the  number  of  representative 
commodities  for  which  they  may 
generate  residue  data.  Approximately 
half  the  total  number  of  commodities 


included  in  the  parent  crop  group  are 
included  in  Sul^roup  1-B.  Root 
vegetables  (except  sugar  beet)  and  can 
be  covered  by  residue  data  from  two 
representative  commodities,  carrot  and 
radish.  Sugar  beet  data  are  needed 
primarily  to  support  a  tolerance  for 
sugar  beet.  Data  from  sweet  potato  may 
be  used  to  support  Subgroup  1-D. 
Tuberous  and  corm  vegetables  (except 
potato)  but  is  not  an  acceptable 
representative  commodity  for  the  parent 
crop  group  since  processing  data  for 
potato  are  required  for  the  parent  crop 
group. 

The  Agency  considered  creating  a 
fifth  sub^up  which  would  have 
included  theWlbous  root  vegetables, 
those  vegetables  that  form  an  enlarged 
bulbous  root  which  grows  near  or  above 
the  soil  surface,  such  as  table/garden 
beet,  celeriac  (celery  root),  rutabaga,  and 
turnip,  all  of  which  are  now  proposed 
to  be  included  in  both  of  the  Root 
vegetables  subgroups;  the  representative 
commodity  would  have  been  the 
petitioner’s  choice  of  garden  beet  or 
turnip.  However,  neither  garden  beet 
nor  turnip  is  currently  a  representative 
commodity  for  the  parent  crop  group, 
and  the  Agency  does  not  intend  to 
revise  the  current  representative  crops 
for  this  group  at  this  time.  EPA  believes 
it  is  inappropriate  to  have  a 
representative  commodity  for  a 
subgroup  which  is  not  also  a 
representative  commodity  for  the  parent 
crop^up. 

2.  Crop  Group  2.  Leaves  of  root  and 
tuber  vegetables  group.  EPA  proposes  to 
allow  substitution  of  garden  beet  for 
sugar  beet  as  a  representative  crop. 
Although  sugar  b^t  tops  are  used  to  a 
greater  extent  for  animal  feed  compared 
to  garden  beet  tops,  the  residue  data  to 
be  derived  from  either  of  those 
commodities  should  serve  equally  well 
to  determine  the  appropriate  residue 
level  for  the  other.  A  petitioner  who  is 
developing  residue  data  for  Subgroup  1- 
B.  Root  vegetables  (except  sugar  beet) 
may  be  interested  in  pursuing  a 
tolerance  for  Crop  Group  2  if  table/ 
garden  beet  data  can  be  substituted  for 
sugar  beet  data. 

3.  Crop  Group  3.  Bulb  vegetables 
(Allium  spp.)  group.  EPA  proposes  to 
revise  the  representative  commodities 
for  the  crop  group  by  designating  onion 
(dry  bulb  and  green)  as  the 
representative  commodity.  Ihe 
representative  commodities  for  the 
group  are  currently  listed  as  onion  (bulb 
and  green)  and  one  other  commodity. 

The  Bulb  Vegetable  group  is  a  small 
group  of  closely  related  commodities 
that  includes  garlic,  leek,  onion,  and 
shallot.  Mem^rs  of  this  group  are 
marketed  frosh  (green)  such  as  green 


onion,  leek,  and  green  shallot,  or  they 
are  dried  such  as  dry  bulb  onion,  garlic, 
and  dry  bulb  shallot.  Residue  data  for 
green  and  dry  bulb  onion  are 
representative  of  the  Bulb  Vegetable 
group  and  are  sufficient  to  support 
tolerances  for  the  group. 

4.  Crop  Group  4.  Leafy  vegetables 
(except  Brassica  vegetables)  group.  EPA 
proposes  the  creation  of  two  subgroups; 

a.  4-A.  Leafy  greens.  Leafy  vegetable 
crops  in  which  the  leaves  are  the  part 
primarily  consumed,  such  as  leaf  and 
head  lettuce  and  spinach;  and 

b.  4-B.  Leaf  petioles.  Leafy  vegetable 
crops  in  which  the  petioles,  stems,  or 
stalks  are  the  parts  primarily  consumed, 
such  as  celery. 

Most  of  the  commodities  included  in 
the  parent  crop  group  will  fall  into  the 
subgroup  for  leafy  greens.  A  petitioner 
who  is  interested  in  leafy  greens  but  not 
celery  or  other  leaf  petiole  crops  will  be 
able  to  obtain  the  Leafy  greens  subgroup 
tolerance  without  celery  data. 

Conversely,  a  petitioner  witli  only 
celery  data  will  be  able  to  obtain  a  Leaf 
petiole  subgroup  tolerance. 

EPA  proposes  to  add  a  new  entry  for 
radicchio  (red  chicory)  to  the  parent 
group  and  to  the  Leafy  greens  subgroup 

5.  Crop  Group  5.  Brassica  (cole)  leafy 
vegetables  group.  EPA  proposes  the 
creation  of  two  subgroups; 

a.  5-A.  Head  and  stem  Brassica. 

Brassica  (cole)  leafy  vegetables  in  which 
the  flower  head  and  adjoining  stems  (or 
heads,  formed  of  densely  packed 
flowers,  leaves,  and  stem  material)  or  a 
bulbous  stem  are  the  parts  primarily 
consumed,  such  as  broccoli;  and 

b.  5-B.  Leafy  Brassica  greens.  Brassica 
(cole)  leafy  vegetables  in  which  heads  ^ 
are  not  formed,  but  the  leaves  are  the  | 
parts  primarily  consumed,  such  as  kale, 

Cauliflower  will  be  added  to'the  list  1 
of  representative  commodities  for  the  i 
parent  group  and  the  subgroup  as  an  ^ 
alternative  to  broccoli.  EPA  proposes  to  ji 
add  a  new  entry  for  cavalo  broccolo  (a  | 
hybrid  of  cauliflower  and  broccoli)  to  ^ 
the  parent  group  and  to  the  Head  and 
stem  Brassica  subgroup.  i 

6.  Crop  Group  6.  Legume  vegetables  \ 

(succulent  or  dried)  group.  EPA 
proposes  the  creation  of  three  ^ 

subgroups: 

a.  6-A.  Edible-podded  legume  i 

vegetables.  Legume  vegetables  in  which 
both  the  pods  and  the  enclosed  seeds  | 
are  the  parts  primarily  consumed,  such  i 

as  snap  beans;  | 

b.  6-B.  Succulent  shelled  peas  and  ; 

beans'.  Legume  vegetables  in  which  the  ii 
succulent  seeds  are  removed  from  the  v 
pod  and  are  the  parts  primarily  !| 

consumed,  such  as  ga^en  peas;  and  ;| 

c.  6-C.  Dried  shelled  peas  and  beans  [i 
(except  soybeans).  Legume  vegetables  in  | 
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which  the  dried  seeds  are  removed  from 
the  pod  at  maturity  and  are  the  parts 
primarily  consumed,  such  as  navy 
beans. 

Dried  soybeans  are  excepted  from  the 
Dried  shelled  pea  and  bean  subgroup  in 
order  to  make  the  subgroup  tolerances 
more  attainable.  Tolerances  for  dried 
soybeans  can  be  obtained  specific  to  the 
commodity  or  as  a  member  of  the 
Legume  vegetables  crop  group.  An 
additional  commodity  (soybean 
immature  seed)  has  fai^n  added  to  both 
the  parent  group,  and  the  subgroup  and 
the  entries  have  been  clarined  by 
including  8ynon3nmi8. 

7.  Crop  Group  7.  Foliage  of  legume 
vegetables  group.  EPA  proposes  the 
creation  of  1  subgroup: 

a.  7-A.  Foliage  of  legume  vegetables 
(except  soybeans)  subgroup.  Plant  parts 
of  any  legume  vegetable  included  in  the 
Legume  vegetable  group  (except 
soybeans).  Soybean  foliage  is  excepted 
from  the  sub^up  to  make  tolerances 
more  attainable.  A  petitioner  wbo'is 
developing  residue  data  for  Subgroup 
6c.  Dried  shelled  peas  and  beans  (except 
soybean.^)  may  be  interested  in  pursuing 
a  tolerance  for  Subgroup  7-A  if  soybeans 
are  excluded. 

8.  Crop  Group  8.  Fruiting  vegetables 
(except  cucurbits)  group.  No  changes. 

9.  LiTop  Group  9.  Cucurbit  vegetables 
group.  EPA  proposes  to  create  two 
sub^ups: 

a.  9- A.  Melons.  Fruits  of  varieties  of 
muskmelons  [Cucumis  melo)  or 
watermelons  (CitruUus  spp.)  that  have  a 
firm  to  semi-firm  outer  rind  and  the 
interior  pulp  is  edible,  and  a  short 
storage  life;  and 

b.  9-B.  Squash/cucumber.  Fruits  of 
the  Gourd  (Cucturbitaceae)  family, 
includins  the  cucumber. 

A  third  subgroup,  for  winter  squash, 
was  considered  and  rejected.  Residue 
data  from  at  least  one  representative 
commodity  would  be  needed  to  support 
the  vdnter  squash  subgroup  tolerance. 
However,  the  current  representative 
commodities  for  the  parent  crop  group 
do  not  include  any  winter  squash. 
Residue  data  for  the  representative 
commodity  summer  squash  are 
considered  sufficient  to  support  winter 
squash  as  well.  To  add  a  winter  squash 
to  the  representative  commodities  for 
the  parent  crop  group  wotdd  have  been 
counterproductive.  Instead,  EPA 
proposes  to  include  the  summer  squash 
and  winter  squash  in  the  same 
subgroup,  along  with  cucumber.  The 
representative  commodities  for  the 
subgroup  will  be  cucumber  and  summer 
squash,  both  of  which  are  representative 
commodities  for  the  parent  crop  group. 

The  parent  and  subgroups  have  bem 
revised  by  adding  new  entries  for 


Momordica  spp.,  and  expanding  various . 
entries  to  include  synonyms. 

10.  Crop  Group  10.  Citrus  fruits  group. 
No  changes. 

11.  Crop  Group  11.  Pome  fruits  group. 
No  changes. 

12.  Crop  Group  12.  Stone  fruits  group. 
EPA  proposes  to  revise  the  group  by 
adding  a  new  entry  for  plumcot  (a 
hybrid  of  plums  and  apricots). 

13.  Crop  Group  13.  Berries  group.  EPA 
proposes  to  revise  this  crop  group  by 
removing  cranberry,  grape  and 
strawberry  and  placing  ^ese 
commodities  in  §  180.41(b)  as  crops  not 
grouped.  These  three  commodities  are 
sufficiently  distinctive,  with  specific 
residue  data  requirements,  that  they  are 
less  representative  of  the  group  than  of 
themselves.  The  remaining  commodities 
in  the  group  are  all  “berries.”  The 
representative  commodities  for  the  new 
Berries  group  will  be  blueberry  and  one 
variety  of  blackberry  or  one  variety  of 
raspberry.  It  will  be  possible  to  obtain 
commodity-specific  tolerances  for 
cranberries,  grapes  and  strawberries,  but 
they  will  be  excepted  from  the  crop 
group  and  subgroups  in  order  to  make 
the  group  and  sub^oup  tolerances  more 
attainable. 

There  is  one  established  tolerance  for 
the  Small  fruits  and  berries  crop  group 
and  several  tolerances  for  the  pre-1983 
crop  group  Small  fruits.  No  revisions  to 
the  established  tolerances  are  needed  at 
this  time  to  make  this  crop  group 
revision  consistent  with  existing 
tolerance  rules.  These  tolerances  will 
continue  in  effect  until  such  time  as  the 
particular  pesticides  undergo  the 
reregistration  process. 

Further,  EPA  proposes  to  create  two 
subgroups  within  the  Berries  gpoup: 

a.  13- A.  Canebeny  (blackberry  and 
raspberry);  and 

b.  13-B.  Bushbeny.  Lncludes  woody 
shrubs  and  bushes  ^at  produce  fruit  in 
clusters.  In  addition,  the  commodity 
entry  fcr  blackberries  {Rubus  spp.)  wrill 
be  clarified  with  the  inclusion  of 
additional  Rubus  spp.  berries. 

14.  Crop  Group  14.  Tree  nuts  group. 
EPA  proposes  to  delote  English  walnuts 
as  a  representative  commodity  for  the 
group.  A  comparison  of  established 
pesticide  tolerances  for  pecans  and 
English  walnuts  shows  that  residues  for 
the  same  pesticide  are  simitar  for  both 
commodities.  Pecans  are  preferred  to 
English  v/alnut  as  a  representative 
commodity  since  they  are  more  ividely 
grown;  more  than  99  percent  of  the  U.S. 
production  of  English  walnuts  are 
grown  in  California.  Residua  data  for 
almonds  and  peoms,  the  remaining 
representative  commodities,  are 
considered  adequate  for  establishing 


crop  group  tolerances  for  the  tree  nuts 
group. 

15.  Crop  Group  15.  Cereal  gipins 

group.  No  changes.  1 

16.  Crop  Group  16.  Forage,  fodder 
and  straw  of  cereal  grains  group.  No 
changes. 

17.  Crop  Group  17.  Grass  forage, 
fodder,  and  hay  group.  No  changes. 

18.  Crop  Group  18.  Non-grass  animal 
feeds  (forage,  fodder,  straw  and  hay) 
group.  No  changes. 

19.  Crop  Group  19.  Herbs  and  spices 
gyoup.  EPA  proposes  to  create  two 
subgroups: 

a.  1 9- A.  Herbs.  Herbs  grown  largely  in 
temperate  climatic  areas,  mostly  for 
their  leaves  and  stems  and  may  be  used 
fresh  or  dried,  such  as  basil;  and 

b.  19-B.  Spices.  Spices  grown  mostly 
in  tropical  climatic  areas  and  consisting 
mostly  of  aromatic  seeds,  dried  roots, 
flowers,  fruit,  and/or  bark,  such  as 
allspice. 

EPA  proposes  to  revise  the 
representative  commodities  for  the 
parent  crop  group  to  equitably  reflect 
herbs  and  spices.  The  spices  celery  seed 
and  dillseed,  as  alternates  to  each  other, 
and  black  pepper  will  be  representative 
commodities  for  the  parent  group  and 
the  new  Spice  subgroup.  Chives  and 
both  fresh  and  dried  forms  of  the  herb 
basil  will  be  representative  commodities 
in  both  the  parent  crop  group  and  the 
new  Herb  subgroup.  Sage  and  marjoram 
or  other  Origanum  spp.  will  be  deleted 
as  representative  horii  commodities  for 
the  group  sinc:e  the  remaining 
representative  commodities  will  provide 
sufficient  residue  data  to  support  group 
tolerances. 

EPA  also  proposes  to  add  new 
commodities  to  the  parent  group  and 
subgroups. 

EPA  r^uests  comments  and 
suggestions  on  additional  groupings  or 
subgroups.  Any  recommended  changes 
to  existing  crop  groupings  or  to  those 
proposed  in  this  document  should  be 
presented  in  a  form  which  includes  all 
necessary  background  and  supporting 
information,  such  as  a  list  of  ail 
commodities  to  be  included, 
accompanied  by  scientific  names  ->'  not 
already  includ^  in  the  proposed 
regulation,  naming  all  representative 
commodities  and  providing  a  rationale 
for  selecting  the  particular  commodities 
and  representative  commodities  to  be 
included. 

IV.  International  Considerations 

The  current  crop  grouping  scheme 
does  not  include  all  commodities 
produced  or  marketed  in  the  U.S. 
Several  commodities  Miith  regional 
production  in  the  U.S.,  such  as  figs, 
hops,  mushrooms,  okra,  peanuts,  and 
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watercress,  were  considered  for 
grouping  in  1983,  but  were  determined 
to  be  inappropriate  for  grouping  and 
were  intentionally  excluded.  Oi^er 
commodities  such  as  bananas,  mangoes, 
and  papayas,  which  are  primarily 
imported,  were  also  determined  to  be 
inappropriate  for  grouping.  Although 
the  Agency  does  not  propose  to 
signihcanUy  expand  the  scope  of  the 
crop  groupings  at  this  time,  EPA  has 
initiated  a  project  to  develop  options  for 
harmonizing  the  U.S.  crop  groups  with 
the  International  Codex  Classification  of 
Food  and  Feed  Crops  (CAC/PR  4-1989), 
which  is  a  more  extensive  listing  of 
commodities  in  trade. 

The  CODEX  classification  of  foods 
and  animal  feeds  is  intended  to  be  as 
complete  a  listing  of  commodities  in 
trade  as  possible,  classified  into  groups 
on  the  basis  of  the  commodities’  similar 
potential  for  pesticide  residues.  The 
Codex  Committee  on  Pesticide  Residues 
(CCPR),  Joint  FAO/WHO  Food 
Standards  Programme,  recommended  at 
its  23rd  Session  in  1991  that  national 
governments  adopt  the  CODEX 
Classification  of  Food  and  Feeds. 

EPA  recognizes  the  importance  of 
establishing  uniformity  in  commodity 
terms  used  to  describe  commodities  in 
international  trade  and  has  initiated  an 
evaluation  of  opportimities  for 
harmonizing  the  CODEX  and  the  U.S. 
commodity  classification  and  crop 
grouping  schemes.  One  aspect  of  this 
effort  will  be  the  large-scale  evaluation 
of  many  crops  classified  by  CODEX  but 
not  ciirrently  grouped  by  the  U.S.  to 
determine  whether  they  can  be 
incorporated  into  the  U.S.  crop  grouping 
scheme.  This  evaluation  will  include 
commodities  net  previously  considered 
for  the  U.S.  groupings,  as  well  as 
commodities  that  have  previously  been 
excluded  from  the  crop  groupings.  EPA 
will  also  consider  the  addition  of  new 
crop  groupings  (such  as  a  tropical  fiuit 
group)  to  more  closely  harmonize  with 
the  Codex  system  and  to  meet  the  needs 
of  U.S.  growers.  The  proposed  revisions 
to  the  crop  group  regulations  will  not 
impede  future  efiorts  to  harmonize  the 

U. S.  and  CODEX  commodity 
classifications. 

V.  Index  to  Commodities 

This  unit  contains  an  alphabetical 
index  to  the  crops  in  all  the  crop  groups, 
giving  the  Crop  Group  number.  The 
index  will  be  included,  in  Volume  40  of 
the  Code  of  Federal  Regulations  as  a 
Finding  Aid  after  its  publication  in  the 
Federal  Register. 


Commodity  ' 

Crop  Group 
Number 

Acorn  squash  (see  squash. 

winter)  . 

9 

AdzuM  bean  (see  bean 

{Phasaolus  spp.)) . 

6 

Alfalfa  (forage,  fodder,  straw. 

hay)  . 

18 

Allspice . 

19 

Almorxf . 

14 

Amaranth  . 

4 

Angelica . 

19 

Anise  (anise  seed) . 

19 

Annual  marjoram  (see  mar- 

joram  {Origanum  spp.)) . 

19 

Apple . 

11 

Apricot . 

12 

Arracacha  . 

1 

Arrowroot . 

1 

Arrowroot.  Queensland . 

1 

Arrugula . 

4 

AiUd^e,  Chk^ese  . 

1 

Artichoke,  globe . 

Na(Not 

Commodity 


Crop  Group 
Number 


Artichoke.  Jerusalem . 

Asparagus . . 

Asparagus  bean  (see  bean 

(V^gna  spp.))  . . 

Avocado  . 

. 

Balsam  apple  (see  MomonUca 

SPP ) . 

Balsam  pear  (see  Momordica 

8PP.) . 

Banana  . 

Barley . 

Bartey  (forage,  fodder,  straw) ... 

Basil . 

Bay  leaf  (see  sweet  bay) . 

Bean  {LufMnus  spp.)  . 

Bean  {Lupinua  spp.)  (foliage)  ... 

Bean  {Phasaotus  spp) . 

Bean  (Phasaolus  spp.)  (foliage) 

Bean  {Vigna  spp.) . 

Bean  {Vigna  spp.)  (foliage)  . 

Bean,  broad . 

Bean,  broad  (foliage) . 

Bean,  tablab . . . 

Bean,  lablab  (foliage)  . 

Bean,  velvet  (forage,  fodder, 

straw,  hay)  . 

Beechnut  . 

Beet,  garden . 

Beet  garden  (foliage) . 

Beet  sugar . 

Beet  sugar  (fo«iage) . 

Ben  pepper  (sea  pepper  {Cap¬ 
sicum  app.))  . 

Bingieberry  (see  blackberry)  .... 

Bitter  cassava . 

Bitter  cassava  (foiiaga) . 

Bitter  melon  (see  Momordica 
spp.)  . 


applicable) 

1 

Na 

6 

Na 

19 


9 

Na 

15 

16 
19 
19 

6 

7 

6 

6 

6 

7 

6 

7 

6 

7 

18 

14 

1 

2 

1 

2 

8 
13 

1 

2 


Bok  choy  (see  cabbage,  Chi¬ 
nese)  . 

Borage  ...i . 

Boysenberry  (see  blackberry)  .. 

Brazil  nut . 

Broad  bean . 

Broad  bean  (foliage) . 

Broccoli . 

Broccoli  raab . 

Brussels  sprouts . 

Buckwheat  . 

Buckwheat  (forage,  fodder, 

straw)  . 

Burdock,  edible . 

Burdock,  edible  (foliage) . 

Burnet  . 

Bush  nut  (see  macadamia  nut) 

ButterTKit . 

Butternut  squash  (see  squash, 

winter)  . 

Cabbage  . 

Calabaza  (see  squash,  winter) . 

Calamondin . 

Ccvnomile . 

Cantaloupe  (see  muskmelon)  .. 

Caper  buds . 

Caraway . 

Carrot . 

Carrot  (foliage) . 

Casaba  (see  muskmelon)  . 

Cashew . 

Cassava,  bitter  or  sweet . 

Cassava,  bitter  or  sweet  (foli¬ 
age)  . 

Cassia  bark . 

Cassia  buds . 

Catjang  (see  bean  {Vigna 
spp.)) . ; . 

Catnip  . 

Cauliflower . 

Cavalo  broccok) . 

Celerlerc . . . 

Celeriac  (foliage)  . 

Celery  . ; . 

Celery  root  (foliage) . 

Celery  root  (see  celeriac)  . 

Celery  seed  . 

Celtuce . 

Cherokee  blackberry 

blackberry)  . ...: . 

Cherry,  sour  and  sweet . 

Chervil . 

Chervil,  turnip-rooted . 

Chervil,  turnip-rooted  (foliage)  .. 
Chesterberry  (see  blackberry)  .. 

Chestnut  . 

Cheyenr)e  blackberry  (see 

blackberry)  . 

Chickasaw  plum  . 

Chickpea . 

Chickpea  (foliage) . 

Chicory 


(see 


5 
19 

13 

14 

6 
7 
5 
5 
5 

15 

16 
1 
2 

19 

14 

14 

9 

5 
9 

10 

19 

9 

19 

19 

1 

2 

9 

14 

1 

2 

19 

19 

6 
19 

5 

5 
1 
2 
4 
2 
1 

19 

4 

13 

12 

4 

1 

2 

13 

14 

13 

12 

6 
7 
1 


Black  pepper . 

19 

Chicory  (foliage)  . 

2 

Black  ras{k>eny . 

13 

CNIi  pepper  (see  pepper  (Cap- 

Black  salsify . 

1 

srcumspp.))  . 

8 

Black  saisify  (foliage) . 

2 

Chinese  artichoke . 

1 

Black  satin  berry  (see  black- 

Chinese  broccoli . 

5 

berry) . 

13 

Chinese  cabbage  (napa) . 

5 

Black  walnut  . 

14 

Chirrese  cucumber  (see 

Blackberry  {Rubus  spp.) . 

13 

Momordica  spp.)  . 

9 

Blackeyed  pea  (see  bean 
(Wgna  spp.))  . 

6 

Chinese  longbean  (see  bean 
{Vigna  spp.))  . 

6 

Blueberry  . 

13 

Chinese  mustard  cabbage  . 

5 
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Commodily 


Crop  Group 
Number 


Commodity 


Crop  Group 
Number 


Commodity 


Crop  Group 
Number 


Chinese  okra  (see  gourd,  edl- 

We)  . 

Chinese  preserving  melon  (see 

Chinese  waxgourd) . 

Chinese  spinach  (see  ama¬ 
ranth)  . 

Chinese  waxgourd . 

Chinquapin . 

Chlron(a  (see  citrus  hybrids)  .... 

Chive . 

Chrysanthemum,  edible-leaved 
Chrysanthemum,  garland  . 

EChufa . 

Cilantro  (see  cortarxler) . 

•  Cinnamon  . 

I  Citron  . 

(DItron  melon  . 

Citrus  hybrids  (Citna  spp.) . 

Clary  . 

Clove  bods . 

Clover  (forage,  fodder,  straw. 

I  hay) . 

1  Cocoyam  (see  tanier) . 

Cocoyam  (foliage)  . 

Cfoliards . 

I  Cooking  pepper  (see  pepper 

Coriander  (leaf  and  seed)  . 

j  Com . 

i  Com  (forage,  fodder) . 

Com  salad . 

Coryberry  (see  blackberry) . 

Coetmary  . 

^  Cowpea  (see  bean  {VIgna 

spp.)) . 

Crabapple  . 

Cranberry . 

Crenshaw  melon  (see  nuisk- 

melon) . 

Cress,  garden . 

Cress,  uplarxj  . 

Cress,  winter  (see  cress,  up¬ 
land)  . . 

Crookrreck  ■  squash  (see 

squash,  summer)  ....'. . 

Crowder  pea  (see  bean  (Vigna 

spp )) . 

Crown  vetch  (foliage,  fodder, 

straw,  hay)  . 

Cucumber  . 

~  Cucuzza  (see  gourd,  edible)  .... 

Cumin  . 

-  Currant . 

Curry  leaf . 

Daikor^  (see  radish,  Japanese) 

Daikon  (foliage)  . 

Damson  plum  . 

4  Dandelion . 

j  Darrowberry  (see  blackberry)  ... 

Dasheen  . 

}  Dasheen  (foliage) . 

^  Dewberry  (see  blackbeny)  . 

i  Dill  seed . 

!  Dillweed  . 

I  Dirksen  thornless  berry  (see 

{  blackberry)  . 

^  Dock . 

>  Dwarf  pea  (see  pea  {Pisum 

spp.)) . 

Edible  burdock . . 

Edibie  burdock  (foliage) . 

1  Edible-leaved  chrysanthemum  . 


Edible-pod  pea  (see  pea 

9  {Pisum  spp.)) . 

Eggplant . 

9  Elderberry . 

Endive . 

4  English  pea  (see  pea  {Pisum 

9  spp.)) . 

14  English  walnut  . 

10  Escarole  (see  endive) . 

19  Fava  bean  (see  broad  bean) .... 

4  Fava  bean  (foifoge)  . 

4  Fennel,  Florence . 

1  Fermel,  Italian  and  sweet . 

19  Fenugreek. . 

19  Field  bean  (see  bean 

10  {Phasaolus  spp.)) . 

9  Reid  pea  (see  pea  {Pisum 

10  spp.)) . 

19  Rg . 

19  Filbert . . . 

Rorence  fermel . 

18  Gal  choy  (see  cabbage,  Chl- 

1  nese  mustard) . 

2  Gal  Ion  (see  broccoli,  Chinese) 

5  Garbanzo  bean  (see  chickpea) 

Garbanzo  bean  (foliage) . 

8  Garden  beet . 

19  Garden  beet  (foliage)  . 

15  Garden  cress . 

16  Garden  pea  (see  pea  {Pisum 

♦  spp.)) . 

13  Geuden  purslarte . 

19  Garland  chrysanthemum  . 

Garlic  . 

6  Garlic,  great  headed . 

11  Gherkin  . 

Na  Ginger . 

Glr^seng  . 

9  Globe  artichoke  . 

4  Golden  pershaw  melon  (see 
4  muskmelon) . 

Gooseberry . . . 

4  Gourd,  adiblo . 

Grain  lupine  (see  bean 

9  {Lupinus  spp.)) . 

Grape  . 

6  Grapefruit . 

Grasses  (either  green  or  cured) 

18  Great-headed  garlic . 

9  Green  pea  (see  pea  {Pisum 
9  spp.)) . 

19  Groutfocherry . 

13  Guar . 

19  Guar  (foliage) . 

1  Hazelnut  (see  filbert) . 

2  Hechima  (see  gourd,  edible)  .... 

12  Hickory  nut . 

4  Himalayaberry  (see  blackberry) 

13  Honey  balls  (see  muskmelon) .. 

1  Honeydew  melon  (see  musk- 

2  melon)  . 

13  Hops  . 

19  Horehound . 

19  Horseradish  . 

Huckleberry . 

13  HuUberry  (see  blackberry) . 

4  Hyacinth  bean  (see  lablab 

bean)  . 

6  Hyacinth  bean  (foliage)  . 

1  Hyotan  (see  gourd,  edible) . 

2  Hyssop . 

9  Indian  spinach  (see  vine  spln- 
4  ach)  . 


Italian  fer>r)el  .  »• ,  19 

6  Jackbean  . 6 

8  Jackbean  (foliage)  .  7 

13  Japanese  plum .  12 

4  Japanese  radish  .  1 

Jerusalem  artichoke  .  1 

6  Juniper  berry .  19 

14  Kale .  5 

4  Kidney  bean  (see  bean 

6  {Phasaolus  spp.)) .  6 

7  Kiwi  fnjit .  Na 

4  Kohlrabi . .  5 

19  Kudzu  (forage,  fodder,  hay, 

19  straw)  .  18 

Kumquat  .  10 

6  Lablab  bean .  6 

Lablab  bean  (foliage) .  7 

6  Lavacaberry  (see  blackberry)  ...  13 

Na  Lavender .  19 

14  Leafy  amaranth  (see  amaranth)  4 

4  Leek .  3 

Lemon .  10 

5  Lenf)on  balm  (see  balm)  .  19 

5  Lemongrass .  19 

6  Lentil  .  6 

7  Lentil  (foliage) .  7 

1  Leren .  1 

2  Lespedeza  (forage,  fodder, 

4  straw,  hay)  .  18 

Lettuce .  4. 

6  Lima  bean  (see  bean 

4  {Phaseolus  spp.)) .  6 

4  Lime .  10 

3  Loganberry .  i3 

3  Loquat .  il 

9  Lovage  (leaf  and  seed)  .  19 

1  Lowberry  (see  blackberry) .  13 

1  Lucretiaberry  (see  blackberry) ..  13 

Na  Lupine,  grain  (see  bean 

{Lupinus  spp.}) .  6 

9  Lupine  (foliage,  fodder,  stray, 

13  hay)  .  18 

9  Macadamia  nut .  14 

Mace .  19 

6  Malabar  spinach  (see  vine 
Na  spinach) .  4 

10  Mammoth  blackberry  (see 

17  blackberry)  . 13 

3  Mandarin .  10 

Mango .  Na 

6  Mango  melon  (sea  muskmelon)  9 

8  Marigold .  19 

6  Marlonberry  (see  blackberry)  ...  13 

7  Marjoram  {Origanum  spp.)  .  19 

14  Ma^aw  . 11 

9  Milk  vetch  (forage,  fodder, 

14  straw,  hay)  .  18 

13  Millet,  pearl  . .  '  15 

9  Millet,  pearl  (forage,  fodder, 

straw)  . .  16 

9  Millet,  proso .  15 

Na  Millet,  proso  (forage,  fodder, 

19  straw)  .  16 

1  Mao  (see  sorghum) . .  15 

13  Momordica  spp . .  9 

13  Moth  bean  (see  bean 

{Phasaolus  spp.)) .  6 

6  Mung  bean  (see  bean 

7  {Phasaolus  spp.)) .  6 

9  Mushroom .  Na 

19  Muskmelon  .  9 

Mustard  greens .  5 

4  Napa  (see  cabbage,  Chinese)  .  5 
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CofmKxJIty 


Crop  Group 
Number 


ConvTKXflty 


Crop  Group 
V  Number 


CommodJty 


Crop  Group 
Number 


Nasturtium  .  19 

Navy  bean  (see  bean 

{Phas»olus  spp.)) .  6 

Nectarteny  (see  blackberry)  ....  13 

Nectatlrte  . 12 

New  Zealand  spinach  . . 4 

Nutmeg  _ 19 

Oats  _ 15 

Oat  (forage,  fodder,  straw) .  16 

Okra . Na 

OtaWabefTy  (see  blackberry)  ....  13 

Onion  .  3 

Onion,  Welch .  3 

Orach _ _  4 

Orarrge,  sour  and  sweet -  10 

Oregano  (see  rrrarjoram 

(Origanum  spp.)) . .  19 

Oregon  evergreen  berry  (see 

Wackberry)  . .  13 

Oflerrtal  pear .  11 

Oyster  plant  (see  salsify) .  1 

Papaya .  Na 

Parsley .  4 

Parsley  (dried)  .  19 

Parsley,  turnip-rooted  .  1 

Parsrtip .  1 

Parsnip  (foliage)  .  2 

Pawpaw .  Na 

Pea  (Wsum  spp.) .  6 

Pea  (Pfsum  spp.)  (foliage) .  7 

Pea.  blackeyed  (see  bean 

(Vrgna  spp.))  .  6 

Pea,  Crowder  (see  becvr  (Vigna 

spp.)) .  6 

Pea,  southern  (see  bean 

(Vgriaapp.))  .  6 

Peach .  12 

Peanut  .  Na 

Pear .  11 

Pear,  oriental  .  1 1 

Pearl  millet .  15 

Pearl  millet  (forage,  fodder, 

straw)  .  16 

Pecan . .: .  14 

Pennyroyal .  19 

Pepino .  8 

Pepper  {Capsicum  spp.) .  8 

Pepper,  black .  19 

Persian  melon  (see  musk- 

melon)  .  9 

Persian  walrnit  (see  walnut, 

black  and  English)  .  14 

Persimrrron .  Na 

Pherxrmerralberry  (see  black¬ 
berry)  .  13 

Pigeon  pea  .  6 

Pigeon  pea  (foNage) .  7 

Pimento  (see  pepper  {Cap¬ 
sicum  spp.))  .  8 

Pineapple .  Na 

Pirreapple  melon  (see  rrrusk- 

melon)  .  9 

Pinto  becm  (see  bean 

{Phaseolus  spp.)) .  '  6 

Plum .  12 

Plumcot .  12 

Popcorn  .  15 

Pojxxyn  (forage,  fodder) .  16 

Pot  marjoram  (see  marjoram 

{Origanim  spp.)) .  19 

Potato  .  1 

Proso  millet . . 15 


Proso  rrrllldt  (forage,  fodder. 

straw)  . 16 

Prurte  (fresh) .  12 

Purrvpelo .  10 

Pumpkin .  9 

Purslane,  garden . . .  4 

Purslane,  winter .  4 

Queensland  arSchuks .  1 

Quince  .  1 1 

Radiochio  (red  chicory) .  4 

Radish .  1 

Radish  (foliage)  .  2 

Radish.  Orientai . .  1 

Radish,  OrienUd  (foliage) .  2 

Rangeberry  (see  biacib^)  ....  13 

Rape  greens .  5 

Rapim  (see  broccoli  raab)  .  5 

Raspberry,  black  and  red .  13 

Ravenbetry  (see  blackberry)  ....  13 

Red  raspberry .  13 

Rhubarb .  4 

Rice . 15 

Rice  (forage,  fodder,  straw) .  16 

Rice  bean  (see  bean 

{Phaseolus  spp.)) .  6 

Rice,  wild  . 15 

Roquette  (see  arrugula)  .  4 

Rosemary  .  19 

Rossberry  (see  bUuddberry)  .  13 

Rue  .  19 

Runner  bean  (see  bean 

{Phaseolus  spp.)) .  6 

Rutabaga .  1 

Rutabaga  (foliage) .  2 

Rye  .  15 

Rye  (forage,  fodder,  straw)  ...*...  16 

Saffron  .  19 

Sage  . 19 

Sainfoin  (forage,  fodder,  straw. 

hay)  .  18 

Salsify  .  1 

Salsify,  black  (foliage)  .  2 

Santa  Ciaus  melon  (see  musk- 

melon)  .  9 

Satsuma  mandarin  .  10 

Savory,  surnrrrer  arxl  winter  .  19 

Scallop  squash  (sea  squash, 

summer) .  9 

Shallot .  3 

Shawrree  blackberry  (see  ' 

blackberry)  .  13 

Skirret  .  1 

Srtake  melon  (see  muskmsion)  9 

Snap  bean  (see  bean 

{Phaseolus  spp.)) .  6 

Snow  pea  (sea  pea  {Pfsum 

spp)) .  6 

Sorghum  .  15 

Sorghum  (forage,  fodder, 

straw)  .  16 

Sorrel  (see  dock) .  4 

Sour  cherry .  12 

Sour  orange .  10 

Southern  pea  (see  bean  {Vigna 

spp.)) .  6 

Soybean  (dried) .  6 

Soybean  (foliage)  .  7 

Soybean  (Immature  seeds)  .  6 

Spaghetti  squash  (see  squash. 

winter)  . 9 

Spanish  salsify .  1 

Spinach .  4 

Squash,  summer  arxl  winter  ....  9 


Straightneck  squash  (see 

squash,  summer)  .  9 

Strawbe.Ty' .  Na 

Sugar  beet .  1 

Sugar  beet  (foliage) .  2 

Sugar  pea  (see  pea  {Pisum 
spp.)) .  6 

Summer  savory  .  19 

Surrxner  squash  .  9 

Sweet  bay .  19 

Sweat  cassava  .  1 

Sweet  cassava  (foliage) .  2 

Sweet  cherry .  12 

Sweet  fennel .  19 

Sweet  lupine  (see  bean 

(Lupfnus  spp.))  . .  6 

Sweet  marjoram  (see  marjoram 

{Origanum  spp.)) .  19 

Sweet  orange  .  10 

Sweet  pepper  (see  pepper 

{Capsicum  spp.)) .  8 

Sweet  potato .  1 

Sweet  potato  (foliage)  .  2 

Swiss  chard  .  4 

Sword  bean  .  6 

Sword  bean  (foliage)  .  7 

Tampala  (see  anraranth) .  4 

Tarr^o  (see  citrus  hybrids) .  10 

Tangerine  (see  marxlarin) .  10 

Tangor  (see  citrus  hybrids)  .  10 

Tanier .  1 

Tanier  (foliage)  .  2 

Tansy .  19 

Taro  (sse  dasheen) .  1 

Taro  (foliago)  .  2 

Tarragon  .  19 

Teosinte .  15 

Teosinte  (forage,  fodder,  straw)  16 

Tepary  bean  (see  bean 

{Phaseolus  spp.)) .  6 

Thyme .  19 

Tomatillo  .  8 

Tomato .  8 

Trefoil  (forage,  fodder,  straw, 

hay)  .  18 

Triticale  .  15 

Triticaie  (forage,  fodder,  straw)  16 

Tme  cantaloupe .  9 

True  yam  (foliage)  .  2 

True  yam  . ...:. .  i 

Turmeric . 1 

Turnip .  1 

Turnip  (foliage)  .  2 

Turnip-rooted  chervil . 1 

Turnip-rooted  chervil  (foliago)  ..  2 

Turnip-rooted  parsley  .  1 

Uplarid  cress .  4 

Urd  bean  (see  bean 

{Phaseolus  spp.)) .  6 

Vanilla .  19 

Vegetable  narrow  (see  squash, 

summer)  . 9 

Velvet  bean  (forage,  fodder, 

straw,  hay)  .  18 

Vetch  (foliage,  fodder,  straw, 

hay)  .  18 

Vine  spinach .  4 

Walnut,  black . . .  14 

Walnut,  English .  14 

Walnut,  Persian  (see  walnut, 

black  and  English)  . —  14 

Water  chesfout  .  Na 

Watercress’ .  Na 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Proposed  Rules  44997 


Commodity 

Crop  Group 
Number 

Watermelon  . 

Wax  bean  (see  bean 

9 

(Phaseolua  spp.)) . 

8 

Waxgourd,  Chinese . 

9 

Welch  onion . 

3 

Wheat  . 

15 

Wheat  (forage,  fodder,  straw)  .. 
Whits  lupine  (see  bean 

16 

(Lupinus  app.)) . 

White  sweet  (see  bean 

6 

{Lupinus  app.)) . 

Wild  marjoram  (see  marjoram 

6 

(Origanum  spp.)) . 

19 

Wild  rice . 

15 

Wild  rice  (forage,  fodder,  straw) 
Winter  cress  (see  cress,  up- 

18 

land) . 

4 

Winter  pursiarte  . 

4 

Winter  savory . 

19 

Winter  squash . 

9 

WIntergreen  . 

19 

Woodruff  . 

19 

Wormwood . 

19 

Yam,  true . 

1 

Yam,  true  (foliage) . 

2 

Yam  bean  . 

Yardlong  beein  (see  bean 

1 

(Vlpr^sPP))  . 

Yellow  rocket  (see  cress,  up- 

6 

laixl) . 

4 

Youngberry . 

13 

Zucchirri  (see  squash,  summer) 

9 

VI.  Regulatory  Requirements 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act,  EPA  has  analyzed  the  costs  and 
benefits  of  this  proposal.  This  analysis 
(Economic  Assessment:  Proposed 
Revisions  to  the  Crop  Grouping 
Regulations)  is  available  for  public 
inspection  in  Rm.  1132,  at  the  address 
given  above. 


existing  crop  groups.  The  subgroupings 
will  require  supporting  data  ^m  fewer 
representative  crops,  making  subgroup 
tolerances  easier  to  obtain.  This 
proposed  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  as 
required  by  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

This  regulatory  action  has  been 
reviewed  under  the  provision  of  section 
3(a)  of  the  Regulatory  Flexibility  Act, 
and  EPA  has  determined  that  it  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
businesses,  small  governments,  or  small 
organizations. 

As  this  regulatory  action  is  intended 
to  simplify  established  policy,  it  is 
anticipated  that  no  adverse  economic 
impact  will  occur  on  any  small  entity. 

Accordingly,  EPA  certifies  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated;  August  13, 1993. 

Victor  J.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 


A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  rule  is 
"major”  and  therefore  subject  to  the 
requirement  for  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
proposal  is  not  a  "major"  regulatory 
action,  i.e.,  it  will  not  result  in: 

1.  An  annual  effect  on  the  economy  of 
SlOO  million  or  more; 

2.  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  remons;  or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-bas^  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  rule  revision  is  intended  to 
promote  greater  utilization  of  crop 
grouping  for  tolerance-setting  purposes 
by  establishing  subgroupings  for  certain 


1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.1,  by  revising  paragraph 
(g),  to  read  as  follows: 

f  180.1  Definitions  and  Interpretations. 

A  •  *  * 

• 

(g)  For  the  purpose  of  computing  fees 
as  required  by  §  180.33,  each  group  of 
related  crops  listed  in  $  180.34(e)  and 
each  crop  group  listed  in  §  180.41  is 
counted  as  a  single  raw  agricultural 
commodity  in  a  petition  or  request  for 
tolerances  or  exemption  from  the 
requirement  of  a  tolerance. 

*  *  *  * 


f18a34[Amandad] 

2.  By  amending  §  180.34  Tests  on  the 
amount  of  residue  remaining  by 
removing  paragraph  (f). 


3.  By  adding  new  §  180.40,  to  read  as 
follows: 

f  180.40  Tolarancas  for  crop  groups. 

(a)  Group  or  subgroup  tolerances  may 
be  establi^ed  as  a  result  of: 

(1)  A  petition  from  a  person  who  has 
submitted  an  application  for  the 
registration  of  a  pesticide  under  the 
F^eral  Insecticide,  Fungicide,  and 
Rodenticide  Act. 

(2)  On  the  initiative  of  the 
Administrator. 

(3)  At  the  request  of  an  interested 
person. 

(b)  The  tables  in  $  180.41  are  to  be 
used  in  conjunction  with  this  section  for 
the  establishment  of  crop  group 
tolerances.  Each  table  in  §  180.41  lists  a 
group  of  raw  agricultural  commodities 
diat  are  considered  to  be  related  for  the 
purposes  of  this  section.  Refer  also  to 

§  180.1(h)  for  a  listing  of  commodities 
for  which  established  tolerances  may  be 
applied  to  certain  other  related  and 
similar  commodities. 

(c)  When  there  is  an  established  or 
proposed  tolerance  for  all  of  the 
representative  commodities  for  a 
specific  group  or  subgroup  of  related 
commodities,  a  tolerance  may  be 
established  for  all  commodities  in  the 
associated  group  or  subgroup. 
Tolerances  may  be  established  for  a  crop 
group  or,  alternatively,  tolerances  may 
be  established  for  one  or  more  of  the 
subsoups  of  a  crop  group. 

(a)  The  representative  crops  are  given 
as  an  indication  of  the  minimum 
residue  chemistry  data  base  acceptable 
to  the  Agency  for  the  purposes  of 
establishing  a  group  tolerance.  The 
Agency  will  take  a  flexible  approach  to 
allow  for  group  tolerances  when  data  on 
suitable  substitutes  for  the 
representative  crops  are  available  (e.g., 
limes  instead  of  lemons). 

(e)  Since  a  group  tolerance  reflects 
maximum  residues  likely  to  occur  on  all 
individual  crops  within  a  group,  the 
proposed  or  registered  patterns  of  use 
for  all  crops  in  the  group  or  subgroup 
must  be  similar  before  a  group  tolerance 
is  established.  The  pattern  of  use 
consists  of  the  amount  of  pesticide 
applied,  the  number  of  times  applied, 
the  timing  of  the  first  application,  the 
interval  between  applications,  and  the 
interval  between  the  last  application 
and  harvest.  The  pattern  of  use  wiH  also 
include  the  type  of  application;  for 
example,  soil  or  foliar  application,  or 
application  by  ground  or  aerial 
equipment. 

(f)  When  the  crop  grouping  contains 
commodities  or  byp^ucts  that  are 
utilized  for  animal  feed,  a  tolerance  or 
exemption  from  a  tolerance  for  the 
pesticide  in  meat,  milk,  poultry  and/or 
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eggs  must  be  established  bef(ve  a 
toleranc?  will  be  granted  for  the  group 
as  a  whole.  This  criterion,  of  course, 
applies  only  if  the  pesticide  transfers  to 
meat,  milk,  poultry  and/w  eggs.  The 
representative  crops  include  all  crops  in 
the  group  that  could  be  processed  such 
that  residues  may  concentrate  in 
processed  food  and/or  feed.  Processing 
data  will  be  required  prior  to 
establishment  of  a  group  tolerance,  and 
food  additive  tolerances  will  not  be 
granted  on  a  group  basis. 

(g)  If  maximum  residues  (tolerances) 
for  the  representative  crops  vary  by 
more  than  a  fector  of  5  from  the 
maximum  value  observed  for  any  crop 
in  the  group,  a  group  tolerance  will 
ordinarily  not  established.  In  this 
case,  individual  crop  tolerances,  rather 
than  group  tolerances,  will  normally  be 
established. 

(h)  Alternatively,  a  commodity  with  a 
residue  level  significantly  higher  or 
lower  than  the  other  commodities  in  a 
group  may  be  excluded  from  the  group 
tolerance  (e.g.,  cereal  grains,  except 
com).  In  this  case  an  individual 
tolerance  at  the  appropriate  level  for  the 
unique  commodity  wo\ild  be 
established,  if  necessary.  The  alternative 
approach  of  excluding  a  commodity 
with  a  significantly  higher  or  lower 
residue  level  will  not  ^  used  to 


establish  a  tolerance  for  a  commodity 
subgroup.  Most  subgroups  have  only 
two  representative  commodities;  to 
exclude  one  such  commodity  and  its 
related  residue  data  would  likely 
provide  insufficient  residue  information 
to  support  the  remainder  of  the 
subgroup.  Residue  data  from  crops 
additional  to  those  representative  crops 
in  a  grouping  may  be  required  for 
systemic  pesticides. 

(i)  The  commodities  included  in  the 
groups  will  be  updated  periodically 
either  at  the  initiative  of  the  Agency  or 
at  the  request  of  an  interested  party. 
Persons  interested  in  updating  this 
section  should  contact  the  Registration 
Division  of  the  Office  of  Pesticide 
Programs. 

())  Establishment  of  a  tolerance  does 
not  substitute  for  the  additional  need  to 
register  the  pesticide  imder  a 
companion  law,  the  Federal  Insecticide, 
Fimgicide,  and  Rodentidde  Act.  The 
Registration  Division  of  the  Office  of 
Pesticide  Programs  should  be  contacted 
concerning  procedures  for  registration 
of  new  uses  of  a  pesticide. 

4.  By  adding  new  $  180.41,  to  read  as 
follows: 


i  180.41  Crop  group  tables. 

(a)  The  tables  in  this  section  are  to  be 
used  in  conjunction  with  §  180.40  to 
establish  crop  group  tolerances. 

(b)  Commodities  not  listed  are  not 
considered  as  included  in  the  groups  for 
the  purposes  of  this  paragraph,  end 
individual  tolerances  must  ^ 
established.  Miscellaneous  commodities 
intentionally  not  included  in  any  group 
include  asparagus,  avocados,  bananas, 
cranberries,  figs,  globe  artichokes, 
grapes,  hops,  Uwifiuit,  mangoes, 
mushrooms,  okra,  papayas,  pawpaws, 
peanuts,  persimmons,  pineapples, 
strawberries,  water  chestnuts,  and 
watercress. 

(c)  Each  group  is  identified  by  a  group 
name  and  consists  of  a  list  of 
representative  commodities  followed  by 
a  list  of  all  commodity  members  for  the 
group.  If  the  group  includes  subgroups, 
each  subgroup  lists  the  subgroup  name, 
the  representative  commodity  or 
commodities,  and  the  member 
commodities  for  the  subgroup. 

(1)  Crop  Group  1:  Root  and  Tuber 
Vegetables. 

(i)  Representative  commodities. 
Carrot,  potato,  radish,  and  sugar  beet. 

(ii)  Table.  Tlie  following  Table  1  lists 
all  the  commodities  included  in  Crop 
Group  1  and  identifies  the  related  crop 
subgroups. 


Table  1— Crop  Group  1:  Root  and  Tuber  Vegetables 

CommodiHee  Related  crop  subgroups 


Arracacha  (Arracads  xanthonhiza) . . . . . . 

Arrowroot  (Maranta  anjndinacaa) . 

Arrowroot,  Queerrsiand  (Canna  eduHa) . . . 

Artichoke,  Chirrese  {Stachya  affinis) . . . 

Artichoke,  Jerusalem  {HaOanthus  tuboroaua) . . 

Beet  garden  (Bala  vulgar^ . . . . . . 

BeeL  sugar  (Bela  vtjfgirfsi) . . . 

Burdock,  edible  (Arctium  lappa/} . 

Carrot  (Daajcus  carota) . . . 

Ccttsava,  bitter  and  sweet  (Manihot  eacutenta) . . . 

Celerlac  (celery  root)  (Apkim  graveolena  var.  rapaceum)  . 

ChervH,  tumip-moted  (ChaemphyUum  trulboeuni} . 

Chicory  (Ctdtorium  IriytMJS)  . . . . . 

Chufa  (Cyperua  eaculentua) . 

Dasheen  (taro)  (Colocasia  eacdenta)  .......... . . . 

Gkngar  (Sngiber  otttdfiale) . . . 

GUnseng  (Paoax  qukxTue/blus)  . . . 

Horseradiah  (Armorade  njatfdmal} . . . 

Leran  (Calathea  aHouia) . . . 

Parsley,  turnip-rooted  (PetroaeSnum  criapum  var.  tiAeroaurrl} . 

Parsnip  (Paatinaca  aadvei} . . . . 

Potato  (Solenum  luberoauni} . . . . . . . 

Radtah  (Raphanua  aaPvua)  . . . . 

Radtoh,  Japanese  (daikon)  (Raphanua  satfvus  sUwar.  longipinnatusi} 

Rutabaga  (Braaaica  campaatiia  var.  napobraaaica) . . . 

Salsify  (oy^er  plant)  (Tragopogon  ponHoKual}.  . . 

SaMfy,  black  (Scorzonera  Nspanicei}  . . 

Salsify,  Spanish  (Soofymua  hiapanlcud} . 

SWrret  (^um  aiaanirr/} _ .; . ...» . . . . . . 

Sweet  potato  (^pomoee  batefas) . . . 

Tanier  (coooyam)  (Xanthoaoma  aagHafoKunl} . . . 

Turmeric  (Curcuma  domaatica) . . . 


1-C,  1-D 
1-C,  1-D 
1-C,  1-D 
1-C,  1-D 
1-C,  1-D 
l-A,  1-B 
1-A 
1-A,  1-B 
1-A,  1-B 
1-C,  1-D 
l-A,  1-B 
1-A,  1-B 
1-A,  1-B 
1-C,  1-D 
1-C,  1-D 
1-C,  1-D 
1-A  1-B 
1-A,  1-B 
1-C,  1-D 
1-A  1-B 
1-A  1-B 
1-C 
1-A,  1-B 
1-A  1-B 
1-A  1-B 
1A  1-B 
1-A  1-B 
1-A  1-B 
1-A  1-B 
1-C,  1-D 
1-C,  1-D 
1-C,  1-D 
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Table  1— Crop  Group  1:  Rcx)t  and  Tuber  Vegetables— Continued 

commodities 

Related  crop  ^bgroups 

Turnip  {Brassica  rapa  var.  rapa)  . .' . 

Yam  b^  {Pachyrblzus  erosud)  . . . . . . . . . 

Yam,  true  (Otoscoiee  spp.)  . . . 

i-A,  1-a 
1-C,  1-0 
1-C,  1-D 

(iii)  Table.  The  following  Table  2 
identifies  the  crop  subgroups  for  Crop 
Group  1,  specifies  the  representative 
commodity(ies)  for  each  subgroup,  and 
lists  all  the  commodities  included  in 
each  subgroup. 

Table  2-— Crop  Group  1  Subgroup 
Listing 


Representative 

oommoddies 

Oommoditias 

Crop  Sub¬ 
group  1-A. 
Root  vege¬ 
tables  sub- 

group. 

Carrot,  radish. 

Beet,  garden;  beet  sugar. 

and  suga' 

burdock,  edibla;  carrot 

beet.. 

celeriac;  chervil,  turnip- 

Crop  Sub¬ 
group  1-B. 
Root  vege¬ 
tables  (ex-  ! 
cept  sugar 
beet)  sub- 

rooted;  chicory;  ginseng; 
horseradish;  parsley,  tur¬ 
nip-rooted;  parsrrip;  rad¬ 
ish;  radish,  Japanese;  ru¬ 
tabaga;  salsify:  salsify, 
black;  salsify,  Spanish; 
skirret;  turnip. 

group. 

Carrotand 

Beet 'garden;  burdock,  edi- 

radish.. 

bie;  carrot  ceieriac; 

chervil,  turnip-rooted;  chic¬ 
ory;  ginseng;  horseradish; 
parsley,  turnip-rooted; 

parsnip;  radish;  radish, 
Japanese;  rutabaga;  sal¬ 
sify;  saMfy,  black;  salsify, 
Spanish;  skirret;  turnip. 

Table  2— Crop  Group  1  Subgroup 
Listing— Continued 


Repreeantativa 

oommoditias 


Crop  Sub¬ 
group  1-C. 


Oommoditias 


Tubarous 
and  corm 
vagetablas 
8ubgro(a>. 


Potato. 


Arracacha;  arrowroot;  arrow- 
root  Quaansland;  arti¬ 
choke,  Chmase;  artichoke, 
Jerusalem;  cassava,  bitter 
arvj  sweet  chuta;  da- 
sheen;  ginger,  ieren;  po¬ 
tato;  sweet  potato;  tanier; 
turmeric;  yam,  true;  yam 


bean. 


Crop  Sub¬ 
group  1-0. 
Tuberous 
and  corm 
vsgetabiss 
(except  po¬ 
tato)  sub- 
group. 

Sweet  potato. 


Arracacha;  arrowroot;  arrow¬ 
root  Queensiarxj;  arti¬ 
choke,  Chinese;  artichoke. 
Jerusalem;  cassava,  bitter 
and  sweet  chufa;  da- 
sheen;  gtoger,  leren; 
sweet  potato;  tanien  tur- 
mertc;  yam,  true;  yam 


bean. 


(2)  Crop  Group  2.  Leaves  of  Root  and 
Tuber  Vegetables  (Human  Food  or 
Animal  Feed)  Group  (Human  Food  or 
Animal  Feed)  Group. 

(i)  Representative  commodities. 
Turnip  and  garden  beet  or  sugar  beet. 

(ii)  Commodities.  The  following  is  a 
list  of  all  the  commodities  included  in 
Crop  Ch^up  2: 

Crop  Group  2:  Leaves  of  Root  and  Tuber 
Vegetables  (Human  Food  or  Animal  Feed)— 
Commoditiee 


Beet,  garden  {Beta  vulgaris) 

Beet,  sugar  {^ta  vulgaris) 

Burdock,  edible  (Ar^uat  Zappa) 

Carrot  {Daucus  carota) 

Cassava,  bitter  and  sweet  [Manihot  escuieata) 
Celeriac  (celery  root)  [Apiam  graveoZens  vat. 
rapaceum) 

Chervil,  turnip-rooted  {ChaeropbyZZum 
builMisum) 

Chicory  {Cichorium  intybus) 

Dasheen  (taro)  [CoZocasia  esculenta) 

Parsnip  {Pastinaca  sativa) 

Radish  (Raphanus  sativus) 

Radish,  Japanese  (daikon)  (BapZranus  sativus 
subvar.  longipinnatus) 

Rutabaga  [Brassica  campestris  vat. 
napc^mssica) 

Salsify,  black  {Scorzonera  hispanica) 

Sweet  potato  {Jpomoea  Imtatcs) 

Tanier  (cocoyam)  {Xanibosotna  sagittlfolium) 
Turnip  {Brassica  rapa  vat.  rapa) 

Yam,  true  {Dioscorea  spp.) 

(3)  Crop  Group  3.  Bulb  Vegetables 
{Allium  spp.)  Group. 

(i)  Representative  commodities. 

Onion  ^reen  and  dry  bulb). 

(ii)  Commodities.  The  following  is  a 
list  of  all  the  commodities  in  Crop. 
Croup  3: 

Crop  Groiqi  3:  Bulb  Vegetables  (Allium 
spp.)— Commodities 

Garlic  {Allium  sativum) 

Garlic,  great-headed  (elephant)  {Allium 
ampeloprasum  vat.  ampeZoprasum) 

Leek  {Allium  ampeloprasum,  A.  porrum,  A. 
tricoccum) 

Onion  {Allium  cepa,  A.  fistuiosum) 

Onion,  Welch  {Allium  fistuiosum) 

Shallot  {Allhim  cepa  var.  cepa) 

(4)  Crop  Group  4.  Leafy  Vegetables 
(Ewept  Brassica  Vegetables)  Group. 

(i)  Representative  commodities. 
Lettuce  (head  and  leaf),  celery,  and 
spinach  [Spinacia  oleracea). 

(ii)  Table.  The  following  Table  1  lists 
all  the  commodities  included  in  Chop 
Group  4  and  identifies  the  related  crop 
subgroups. 


Table  1— Crop  Group  4:  Leafy  Vegetables  (Except  BRASSICA  Vegetables) 

CommodiUea  Related  crap  subgraupe 


Amaranth  (leafy  amaranth,  Chinese  spinach,  tampala)  {Amamnthus  spp.) . 

Arrugula  (Roquette)  {Emca  satfra) . 

Celery  {Aplum  graveolens  var.  dulce) . 

Celtuce  {Laciuca  sativa) . 

Chervil  {Anthriacus  caretoUum) . 

Chrysanthemum,  edlble-teaved  (Japanese)  {Chrysantherrmn  coronarkan  var.  coronarium) 

Chrysanthemum,  gartand  {Chry^ihamum  coronarium  var.  spatlosurri)  . 

Com  salad  {Valeiianella  kxxiata)  . 


4-A 

4-A 

4-B 

4-B 

4-A 

4-A 

4-A 

4-A 


45000 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Proposed  Rules 


Table  1— Crop  Group  4:  Leafy  Vegetables  (Except  BRASSICA  Vegetabi  >tS)— Continued 


Commodities 


Related  crop  subgroups 


Cress,  garden  (LepkXum  satfvum)  . 

Cress,  upiand  (j-ellow  rocket,  winter  cress)  (Barbarea  vulgaris) 

Darrdeiion  {Taraxacum  offidnata) . 

Dock  (sorrel)  {Rumax  spp.)  . 

Endive  (escarole)  (Cichorium  andivta)  . 

Fenrrei,  Florence  (Foeniculum  vuigare) . 

Lettuce  {Lactuca  sativa)  . 

Orach  {AMptax  horlanais) . 

Parsley  {Patrosallnum  criapum) . 

Pursiarre,  garden  {Portulaca  olaracaa) . 

Purslane,  vwnter  {Monba  parfoliala) . . 

Radicchio  (red  chicory)  {Cichohum  intybus)  . 

Rhubarb  {Rhaum  maponticum) . 

Spinach  {Spir^ada  olaracaa) . 

Spit^ach,  New  Zealand  {Tatragonia  tetragonlokias.  T.  expansa) 

Spinach,  vine  (Maiabar,  Indian)  (Baseila  alba)  . 

Swiss  chard  {^ta  vulgaris  vat.  dcla)  . 


(iii)  Table.  The  foliowing  Table  2 
identities  the  crop  subgroups  for  Crop 
Group  4,  specities  the  representative 
commodities  for  each  subgroup,  and 
lists  ell  the  commodities  included  in 
each  subgroup. 


Table  2— Crop  Group  4  Subgroup 
Listing 


Table  2— Crop  Group  4  Subgroup 
Listing— Continued 


Representative 

corrwnodities 

Crop  Sub¬ 
group  4-A. 
Leafy 
greens 
subgroup. 

Lettuce  (head 
ai>d  leaf) 
arxl  spinach 
{Spirtacia 
olaracaa). 


Commodities 


Amaranth;  arruguia;  chervil; 
chrysanthemum,  edible- 
leaved;  chrysarv 

themum.gartand;  com 
salad;  cress,  garden; 
cress,  upland;  dandelion; 
dock;  erxfive;  lettuce; 
orach;  parsley;  purslane, 
garden;  purslane,  wirrter; 
radicchio  (rad  chicory); 
spinach;  spinach.  New 
Zealand;  spinach,  vine. 


Representative 

commodities 

Commoditiee 

Crop  Sub¬ 
group  4-B. 
Leaf 
petioles 
subgroup. 

Celery . 

Celery;  celtuce;  tennet,  Fkx- 
ertce;  rhutarb;  Swiss 
chard. 

(5)  Crop  Group  5.  Brassica  (Cole) 
Leafy  Vegetables  Group. 

(i)  Representative  commodities. 
Broccoli  or  cauliflower,  cabbage,  and 
mustard  greens. 

(ii)  Table.  The  following  Table  1  lists 
all  the  commodities  included  in  Crop 
Group  5  and  identities  the  related  crop 
subgroups. 


Table  1 — Crop  Group  5:  Brassica  (Cole)  Leafy  Vegetables 


Commcxlities 


Related  crop  subgroups 


BroccoH  (Brassica  olaracaa  var.  botrytis) . 

Broccoli.  Chinese  (gai  Ion)  (fl.  alboglabra)  . 

BroccoH  raab  (rapinl)  (fl.  campastris) . 

Brussels  sprcxrts  (fl.  olaracaa  var.  gammifara) . 

Cabbage  (fl.  olaracaa)  . 

Cabbage,  Chinese  (bcjk  choy)  (fl.  pakinansis) . 

Cabbage,  Chinese  (napa)  (fl.  canpastris  var.  cNnansIs,  fl.  campastris  var.  pakinansis) 

Cabbage,  Chinese  mustard  (gai  choy)  (fl.  campastris) . 

Cauiiflwer  (fl.  olaracaa  var.  botrytis)  . 

Cavalo  broocoio  (fl.  olaracaa  var.  botrytis) . 

Coliards  (fl.  olaracaa  var.  acaphala) . 

Kale  (S.  olaracaa  var.  acaphala) . 

Kohlrabi  (fl.  olaracaa  var.  gongylodas) . 

Mustard  greens  (fl.  jurKaa) . . 

Rape  greens  (fl.  r^pus) . 
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(iii)  Table.  The  following  Table  2 
identifies  the  crop  subgroups  for  Crop 
Group  5,  specifies  the  representative 
cominodlty(ies)  for  each  subgroup,  and 
lists  all  the  commodities  included  in 
each  subgroup. 

Table  2— Crop  Group  5  Subgroup 


Ustinq 

Rapraaantattva  | 
commcxJntas  | 

1  Com.Tiodlti«t 

Crop  Sub*  ; 
group  S-A.  ! 
Head  and  i 
stem  BriW*  1 
alca  tub-  i 
group 

Cd^iaga  and  ; 
broccoli  or 
cauiKtowon 

i 

1 

i 

1 

;  Broccoli;  broccoli,  Chlnata; 

1  Bcjsaalt  sprouts;  cab¬ 
bage;  cabbage,  Chinaea 
(napa);  cabbage,  ChlneM 
mustard;  caulifloerer, 

cavaio  broccolo;  kohlrabi 

Table  2— Crop  Group  5  Subgroup 
LiSTiNG-^Contlnued  ‘ 


Repreaantativa 

commocMIas 

Commodties 

Crop  Sub¬ 
group  5-8. 

Leafy  Bras- 
Sica  greens 
subgroup. 
Mustard 
greens. 

Broccoli  raab;  cabbage,  Chi¬ 
nese  (bok  choy);  coilards; 
kale;  mustard  greens;  rape 
grearts 

(6)  Crop  Croup  6.  Legume  Vegetables 
(Succiilent  or  Dried)  Group. 

(i)  Representative  commodities.  Bean 
[Phascolus  spp.;  one  succulent  variety 
and  one  dried  variety):  pea  [Pisum  spp.; 
one  succulent  variety  and  one  dried 
variety);  and  soybean. 

'  (ii)  Table.  The  following  Table  1  lists 
all  the  commodities  included  in  Crop 


Group  6  and  identifies  the  related  crop 
subgroups. 

'1 


Table  1— Crop  Group  6;  Legume  Vegetables  (Succulent  or  Dried) 


ConvnodHies  Related  crop  subgroups 


Bear.  {Lupimis  spp.)  (includes  gnun  lupine,  sweet  lupine,  white  lupirte,  and  white  sweet  lupine) .  6-C 

Bean  {Phaseoius  spp.)  (indudee  adzukl  bean,  field  bean,  kidney  bean,  kroa  baan,  moth  bean,  mung  bean,  navy  bean, 

pinto  bean,  rice  been,  runner  bean,  snap  bean,  tepary  bean,  urd  bean,  wax  bean)  .  6-A,  6-B,  6-C 

Bean  (Vigna  spp.)  (includes  aaparagus  bean,  blecksyod  pea.  ca^ang,  Creese  longbean,  cowpea,  Crowder  pea, 

southern  pea,  ya'diong  bean) . . . . . .  6-A,  6-B,  6-C 

Broad  bean  (fava  bean)  (Vida  fate) .  6-B.  6-C 

Chickpea  (garbanzo  bean)  (Cfcer  arfettnorr^  . . .  6-C 

Guar  {Cyamopsis  tetrago^oba)  . . . .  6-C 

JacW)6an  tCanave^  ensiktrmis)  .  .  6-A 

Lablab  bean  (hyadnS'.  baan)  (DoUchoa  lablab) . .  6-C 

Lentil  (Lana  esculanta)  .  6-C 

Pea  (f^sam  spp.)  (Includes  dwarf  pea,  edible-pod  pea,  English  pea,  field  pea,  garden  pea,  green  pea.  sugar  pea 

(snow  pea))  . . .  6-A.  6-B,  6-C 

Pigeon  pea  (Cajanus  cajan) . . .  6-A.  6-C 

Soybean  [Glycine  ma^  .  N/A 

Soybean  (immature  s^)  [Glycine  max) . ,  6-A 

Sword  baan  [Canavaha  gakhata)  . 6-A 


(iii)  Table.  The  following  Table  2 
identifies  the  crop  subgroups  for  Crop 
Group  6,  specifies  the  representative 
commodities  for  each  subgroup,  and 
lists  a!!  the  commodities  included  in 
each  subgroup. 


Table  2— Crop  Group  6  Subgroup  lAstE  2— Crop  Group  6  Subgroup 
Listing  Listing — Continued 


Representative  1 
commodities  1 

Commodities 

j 

Crop  Sub-  i 

Crop  Sub- 

group  6-A.  | 

group  &-B. 

- 

Edible-pod- 

Succulent 

. 

ded  legume 

shelled  pea 

vegetables 

and  bean 

subgroup. 

subgroup. 

Any  one  vari- 

Bean  [Phasaolus  spp.)  (in-  Any  succulent 

Bean  [Phaseolus  spp.)  (in- 

ety  of  bean 

eludes  moth  bean,  runner  variety  of 

dudes  lima  bean  (green)); 

[Phaseolus 

bean,  snap  bean,  wax  bean 

broad  bean  (succulent); 

spp.)  and 

bean);  bean  [Vigna  spp.)  [Phaseolus 

bean  [Vigna  spp.)  (in- 

any  one  va- 

(indudes  asparagus  bean,  spp.)  and 

dudes  blackeyed  pea. 

riety  of  pea 

Chinese  longbean,  garden  pea.. 

cowpea,  southern  pea); 

[Pisum 

yardlong  bean);  jackbean; 

pea  [Pisum  spp.)  (indudes 

spp.).. 

pea  [Pisum  spp.)  (indudes 

English  pea.  garden  pea. 

dwarf  pea,  edible-pod  pea. 

green  pea). 

sugar  pea);  pigeon  pea; 
soybean  (immature  seed); 
sword  bean. 
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Table  2— Crop  Group  6  Subgroup 
Listing— Continued 


Representative 

comnxxlHies 


Crop  Sub* 
group  6-C. 


Commoditjes 


Dried 

sheHed  pea 
and  bean 
(except 
soybean) 
subgroup 
Any  orte  dried 
variety  of 
bean 

(Phaseoius 
spp.);  and 
any  one 
dried  variety 
of  pea 

{Pisum  spp). 


Dried  varieties  o<  bean 
(Lupinus  spp.)  (includes 
grain  lupine,  sweet  lupine, 
v^e  lupine,  and  white 
sweet  lu^ne);  {Phaseofus 
spp.)  (includes  adzuki 
bean.  Held  bean,  kkjrtey 
bean,  Hma  bean  (dry), 
mung  bean,  navy  be^. 
pinto  bean;  rice  bean, 
tepary  bean,  urd  bean); 
bean  (Vigna  spp.)  (irv 
ciudes  blackeyed  pea, 
catjang,  cowpea,  Crowder 
pea,  southern  pea);  broad 
bean  (dry);  chickpea;  guar; 
labiab  bean;  lentil;  pea 
(Pisum  spp.)  (includes 
field  pea);  pigeon  pea. 


(7)  Crop  Group  7.  Foliage  of  Legume 
Vegetables  Group. 

(i)  Representative  commodities.  Any 
variety  of  bean  (Phaseolus  spp.),  field 
pea  (Pisum  spp.),  and  soybean  (GJycme 
max). 

(ii)  Table.  The  following  Table  1  lists 
the  commodities  included  in  Crop 
Group  7. 


Table  i— Crop  Group  7:  Foliage  of  legume  Vegetables 


Representative 

corrimodioes 

Ccmmoditles . 

Any  variety  of 
bean 

(Phaseolus 
spp.),  field  pea 
(Pisum  spp.), 
and  soybean 
(Glycine  mai^  ... 

Plant  parts  cl  any  legunve  vegetable  included  in  the  group  legume  vegetables  that  will  be  used  as  animat  feed. 

(iii)  Table.  The  following  Table  2 
names  the  crop  subgroup  for  Crop 
Group  7  and  specifies  the  representative  , 
commodities  and  all  included 
commodities  for  the  subgroup. 


V 


Table  2— Crop  Group  7  Subgroup 
Listing 


Representative 

commodities 

Comnxxlities 

Crop  Sub¬ 
group  7-A. 
Foiiage  of 
legume 
vegetables 
(except 
soyb^s) 
Any  variety  of 

Plant  parts  of  any  legume 

bean 

vegetable  included  in  the 

(Phaseolus 

group  legume  vegetables 

spp.),  and 

(except  soybeans)  that  will 

field  pea 

be  used  as  animal  feed. 

(Pisum  spp.). 

(8)  Crop  Group  8.  Fruiting  Vegetables 
(Except  Qicurbits)  Group. 

(i)  nepresentative  commodities. 
Tomato  and  pepper. 


(ii)  Commodities.  The  following  is  a 
list  of  all  the  commodities  included  in 
Crop  Group  8; 

Crop  Group  8:  Fruiting  Vegetsblet  (Except 
Cucurbits) — Commodities 

Eggplant  (Solanum  melongena) 
Groundcherry  (Physalis  spp.), 

Pepino  (Solanum  muricatum) 

Pepper  (Capsicum  spp.)  (includes  bell 
pepper,  chili  pepper,  cooking  pepper, 
pimento,  sweet  pepper) 

Tomatillo  (Physalis  ixocarpa) 

Tomato  (Lycopersicum  esculentum) 

(9)  Chop  Group  9.  Cucurbit  Vegetables 
Group. 

(i)  Representative  commodities. 
Cucuml^r,  muskmelon,  and  summer 
squash. 

(ii)  Table.  The  following  Table  1  lists 
all  the  commodities  included  in  Crop 
Group  9  and  identifies  the  related 
subgroups. 
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Table  1— Crop  Group  9:  Cucurbit  Vegetables 


Comnxxjitias  Relatad  crop  subgroups 


Chinese  waxgourd  (CNnese  preserving  melon)  {Benincasa  Napida)  .  9-B 

Citron  melon  {CitruUus  lanatus  var.  citroides)  .  9-A 

Cucumoer  {Cucumis  sativus)  .  9-B 

Gherton  (Cucumis  anguna) .  9-B 

Gourd,  edible  (Laganaria  spp.)  (includes  hyotan,  cucuzza);  (Luffa  acutangula.  L  cyiindrica)  (includes  hechima,  CN¬ 
nese  okra)  .  9-6 

Momordica  spp.  (IrKludes  balsam  apple,  balsam  pear,  bitter  melon,  CNnese  cucumber) .  9-B 

Mjskmelon  (hybrids  arxl/or  varieties  of  Cucumis  maio)  (irtcludes  true  cantaloupe,  cantaloupe,  casaoa,  crenshaw 
melon,  golden  pershaw  melon,  hor>eydew  melon,  honey  baHs,  mar>go  melon,  Persian  melon,  pir^eappie  melon, 

Santa  Ctaus  melon,  arvi  snake  melon)  .  9-A 

Pumpkin  (Cucudjita  spp.)  .  9-B 

Squash,  summer  (CucurbUa  pspo  var,  maiopapo)  (includes  crooknack  squash,  scallop  squash,  straightneck  squash, 

vegetable  marrow,  zuccNN)  .  9-B 

Squash,  winter  (CucurPHa  maxima;  C.  moschata)  (includes  butternut  squash,  calabaza);  (C.  mixta,  C.  pepo)  (irtcludes 

acorn  squash,  spaghetti  squash) .  9-B 

Watermelon  (Indudes  hybrids  and/or  varieties  of  CliwHus  tanatus) .  9-A 


(hi)  Table.  The  following  Table  2 
identifies  the  crop  subgroups  for  Crop 
Group  9,  specifies  the  representative 
commodities  for  each  subgroup,  and 
lists  all  the  commodities  included  in 
each  subgroup. 

Table  2— Crop  Group  9  Subgroup 
Listing 


Representative 

commodities 

Commodities 

Crop  Sub¬ 
group  9-A. 
Melon  sub¬ 
group 

Cantaloupes ... 

j 

Citron  melon;  muskmelons 
(hybrkls  and/or  vaneties  of 
CiKumis  malo)  (includes 
true  cantaloupe,  canta¬ 
loupe,  casaba,  crenshaw 
melon,  golden  pershaw 
mielon,  honeydew  melon, 
honey  balls,  mango  melon. 
Persian  melon,  pineapple 
melon,  Santa  Claus 
melon,  sruike  melon);  wa¬ 
termelons  (includes  hy¬ 
brids  and/or  varieties  of 

i  Citfullus  lanatus  spp.) 


Table  2— Crop  Group  9  Subgroup 
Listing — Continued 


Representative 

commodities 


Commodities 


Crop  Sub¬ 
group  9-B. 

Squash/cu¬ 

cumber 

subgroup/. 

One  variety  of 
summer 
squash  and 
cucumber.. 


CNnese  waxgourd  (Chinese 
perserving  melon);  Cu¬ 
cumber  (Cucumis  saliva); 
edible  gourd  (Laganaria 
spp.)  (includes  hyotan, 
cucuzza),  (Luffa  spp.)  (in¬ 
cludes  hechima,  Chinese 
okra);  gherkin  (Cucumis 
anguria);  Momordica  spp. 
(includes  balsam  apple, 
balsam  pear,  bitter  melon, 
Chinese  cucumber); 
pumpKin;  summer  squash 
(Cucurtita  pepo)  (includes 
crooknack  squash,  scallop 
SQuash,  straightneck 
squasn,  vegetable  marrow, 
zuccNN);  winter  squash 
(Cucurtita  maxirrta;  C. 
moschata)  (includes  but¬ 
ternut  squash,  caiabaza); 
(C.  mixta;  C.  pepo)  (in¬ 
cludes  acorn  squash,  spa¬ 
ghetti  squash);  and  other 
varieties  and/or  hybrids  of 
these. 


Grapefruit  (C.  pcradisi) 

Kumquat  (Fortunella  spp.) 

Lemon  (C.  jambhiri,  C.  Itmon) 

Lime  (C.  aurantiifolia) 

Mandarin  (tangerine)  (C.  reticulata) 

Orange,  sour  (C.  aurantium) 

Orange,  sweet  (C.  sinensis) 

Pummelo  (C.  grandis,  C.  maxima) 

Satsuma  mandarin  (C.  unshiu) 

(11)  Crop  Group  II:  Pome  Fruits 
Group. 

(i)  Representative  commodities.  Apple 
and  pear. 

(ii)  Commodities.  The  following  is  a 
list  of  all  the  commodities  included  in 
Crop  Group  11: 

Crop  Group  11:  Pome  Fruits— Commodities 
Apple  (Malus  sylvestris  domestica) 

Crebapple  (Malus  spp.) 

Loquat  (Eriobolrya  japonica) 

Mayhaw  (Crataegus  aestivalis,  C.  opaca,  and 
C.  rufula) 

Pear  (.**ynis  communis) 

Pear,  oriental  (P^tus  pyrifolia) 

Quince  (Cydonia  oblonga) 

(12)  Crop  Group  12.  Stone  Fruits 
Croup. 

(i)  Representative  commodities.  Sour 
or  sweet  cherrj’,  peach  and  plum  or 
hash  prune  (Prunus  domestica). 

(ii)  Commodities.  The  following  is  a 
list  of  all  the  commodities  included  in 
Crop  Group  12: 


(10)  Crop  Group  10.  Citrus  Fruits 
(Citrus  spp.,  Fortunella  spp.)  Group. 

(i)  Representative  commodities.  Sweet 
orange,  lemon,  and  grapefruit. 

(11)  Commodities.  The  following  is  a 
list  of  all  the  commodities  in  Crop 
Group  10: 

Crop  Group  10:  Otnis  Fruits  (Citrus  spp., 
Fortunella  spp.)— Commodities 
Calamondin  (Citrus  mitis) 

Citron  (C.  medico) 

Citrus  hybrids  (Citrus  spp.)  (includes 
chironja,  tangelo,  tangor) 


Crop  Group  12:  Stone  Fruits — Commodities 
Apricot  (Prunus  ormeniaca) 

Cherry,  sour  (Prunus  cerasus) 

Cherry,  sweet  (Prunus  avium) 

Nectarine  (Prunus  persica) 

Peach  (Prunus  persica) 

Plum  (Prunus  domestica,  Prunus  spp.) 
Plum.  Chickasaw  (Prunus  angustifolia) 
Plum,  Damson  (Prunus  insititia) 

Plum,  Japanese  (Prunus  salicina) 

Plumcot  (P.  armeniacc  X  P.  domestica) 
Prune  (fresh)  (Prunus  domestica.  Prunus 
spp.) 

(13)  Crop  Group  13.  Berries  Group. 
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(i)  Representative  commodities.  (ii)  Table.  The  following  Teblo  1  lists 

Bhiebe^  and  any  one  blackberry  or  any  all  the  commodities  included  in  Crop 
one  raspberry.  Group  13  and  identifies  the  related 

subgroups. 

I 

Table  1— Cbop  Group  13:  Berries 

Corrvnodtties  Related  crop  subgroups 


Bleckberry  (Rubus  eubetu^  (irKkiding  bingieberry,  black  sa^  berry,  boysenberry,  Cherokee  btackberry, 

Cheaterberry,  Cheyerme  biadberry,  oorybeny,  devrowberry,  dewberry,  Dkksen  thornless  berry,  t-kmalayaberry, 
huiiberry,  Lavacaberry,  lowberry,  Lucreteberry,  mammoth  biackberry,  rrtarlonberry,  r>ectarberry,  otalfteberry,  Oregon 
evergreen  berry,  pherromenaiberry,  rangeberry,  ravenberry,  rossberry,  ShatMnee  blackberry,  and  varieties  arxi/or 

hybilda  of  these)  . - .  13-A 

Blu^rry  (V'accin/umspp.)  . . . . . . . . . - .  13-B 

Currant  (f^ibes  spp.)  . . .  13-B 

Elderberry  [Sembacus  spp.) . . . . .  13-8 

Oooeeberry  {Rites  spp.)  . .  13-B 

Huckleberry  {Gayhjsaecia  spp.) . . . . . . .  13-B 

Loganberry  {Rubus  loganobaocus)  .  13- A 

Raspberry,  black  and  red  {Rubus  ocadentaMs,  Rubus  strigosus,  Rubus  idaeus) .  13- A 

Youngberry  {Rubus  caaskis)  . . . . . . . . . . 13-A 


(iii)  Table.  The  following  Table  2 
identifies  the  crop  subgroups  for  Crop 
Group  13,  specifies  the  representative 
commodities  for  each  sub^up,  and 
lists  all  the  commodities  included  in 
each  subgroup. 


Table  2— Crop  Group  13 
Subgroups 


RapreaenlattvB 

oommodHIas 

Oxnrrtodltles 

Crop  Sub¬ 
group  13- 

1 

A 

Canoberry 

■ 

(blackberry 
arxl  rasp¬ 
berry)  sub¬ 
group. 

Any  one  black- 

Blackberry;  logartberry; 

berry  or  any 

youn^jbany,  red  and  black 

one  reap- 

raspberry,  varteSss  artd/or 

berry.. 

Crop  Sub¬ 
group  13-B. 
Buehberry 
subgroup.. 

hybrids  of  these. 

Blueberry, 

Blueberry,  highbush  and 

highbJsh.. 

lowbush;  asrant;  elder- 
berry;  gooseberry;  huckle¬ 
berry. 

(14)  Crop  Group  14.  Tree  Nuts  Group. 

(i)  Representative  commodities. 
Almond  and  pecan. 

(ii)  Commodities.  The  following  is  a 
list  of  all  the  commodities  included  in 
Crop  Group  14: 

Ctop  Group  14:  Tree  Nuti — ConuQodltiM 
Almond  {Prunus  duhis) 

Beech  nut  {Fagus  spp.) 

Brazil  nut  {Bwtholletia  excelsa) 


Butternut  {/ugJans  cinerea) 

Cashew  {Anacardium  occidentale] 

Chestnut  {Cktstanea  spp.) 

Chinquapin  {Castanea  pumila) 

Filbert  (hazelnut)  {Ck>rylus  spp.) 

Hickory  nut  {Carva  spp.) 

Macadamia  nut  (bush  nut)  {Macadamia  spp.) 
Pecan  {Carya  iUinoensis) 

Walnut,  black  and  English  (Persian)  {Jaglans 
spp.) 

(15)  Crop  Group  15.  Cereal  Grains 
Group. 

(i)  Representative  commodities.  Corn 
(fiesh  sweet  corn  and  dried  field  cbm), 
rice,  sorghum,  and  wheat. 

(ii)  Commodities.  The  following  is  a 
list  of  all  the  commodities  included  in 
Oop  Group  IS: 

Crop  Group  IS:  Cereal  Grains — 
Coaaodities 

Barley  {Hordeum  spp.) 

Buckwheat  {Fagopyruw  esculentuin) 

Com  {Zea  mays) 

Millet,  pearl  (Pennisetum  glaucum) 

Millet,  proso  {Panicum  milliaceum) 

Oats  (A vena  spp.) 

Popcorn  (Zea  mays  var.  everta) 

Rico  (Oryza  sativa) 

Rye  {Secale  cereals) 

Sorghum  (milo)  (Sorghum  spp.) 

Teosinte  {Euchlaena  mextcuna) 

Triticale  {Triticum-Secale  hybrids) 

Wheat  {Triticum  spp.) 

Wild  rice  {Zizania  aquatica) 

(16)  Crop  Group  36.  Forage,  Fodder 
and  Straw  of  Cereal  Grains  Group. 

(i)  Representative  commodifies.  Corn, 
wheat,  and  any  other  cereal  grain  crop. 

(ii)  Commodities.  The  commodities 
included  in  (hop  Croup  16  are:  Forage, 
fodder,  and  straw  of  all  commodities 
included  in  the  group  cereal  uains. 

(17)  Qvp  Group  17.  Grass  Forage, 
Fodder,  and  Hay  Group, 


(i)  Representative  commodities. 
Bermuda  grass,  bluegrass,  and 
bromegress  or  fescue. 

(ii)  Commodities.  The  commodities 
included  in  Crop  Group  17  are:  Any 
grass,  Gramineae  family  (either  green  or 
cured)  except  sugarcane  and  those 
included  in  the  group  cereal  grains,  that 
will  be  fed  to  or  grazed  by  livestock,  all 
pasture  and  range  grasses  and  grasses 
grown  for  hay  or  silage. 

(18)  Crop  Group  18.  Nongrass  Animal 
Feeds  (Forage,  Fodder,  Straw,  and  Hay) 
Group. 

(i)  Representative  commodities. 
Alfelfe  and  clover  {Trifolium  spp.) 

(ii)  Commodities.  The  following  is  a 
list  of  all  the  commodities  included  in 
Oop  Group  18: 

Crop  Group  18:  Nongrau  Animal  Feeds 
(Forage,  F^der,  Straw,  and  Hay) — 
Coounodities 

Alfalfa  (Med/cago  satiVa^ubsp.  saliva) 

Bean,  velvet  (Afucuna ideering/ana) 

Clover  {Trifolium  spp.,  Melilotus  spp.) 

Kudzu  (Pueraria  lobata) 

Lespedeza  {Lespedeza  spp.) 

Lupine  [Lupinus  spp.) 

Sainfoin  {Onobrychis  viciiaefolia)-.  Trefoil 
(Lotus  spp.) 

Vetch  (Vicia  spp.) 

Vetch,  crown  {Coronilla  varia) 

Vetch,  milk  {Astragalus  spp). 

(19)  Crop  Group  19.  Herbs  and  Spices 
Group. 

(i)  Representative  commodities.  Basil 
(fresh  and  dried),  black  pepper,  chive, 
and  celery  seed  or  dill  seed. 

(ii)  T able.  The  following  Table  1  lists 
all  the  commodities  included  in  Crop 
Group  19  and  identifies  the  related 
subgroups. 
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Table  1— Crop  Group  19:  Herbs  and  Spices 


Commoditias 


Allspica  {Pknenta  tJioica)  . . . 

Angelica  (Angelica  archangelica)  . 

Anise  (anise  seed)  (Pimpinella  asisum) . 

Balm  (lemon  balm)  (Melissa  offidnalis) . 

Basil  (Odmum  basUicum) . 

Borage  (Bomgo  officinalis)  . . . 

Burnet  (Sangulsofta  minor)  . . . 

Camomile  (Anttmnis  nobHis) . 

Caper  buds  (Cappsuis  spinosa) . . . 

Caraway  (C^m  carvf) . 

Cassia  berk  (Cinnamomum  cassia)  . . . 

Cassia  buds  (Cinnamofnum  cassia) . 

Catmp  (Napeta  cataria)  . . . . 

Celery  seed  (Apicum  gravedens)  . 

Chive  (Allium  schoenoprasum) . 

Cinnamon  (Cinnamomum  zeytarricum)  . 

Cla7  (Salvia  sdarsa)  . 

Ctove  buds  (Eugenia  caryophyllata) . . . 

Corlartder  (diantro)  (leaf)  (Coriandrum  sativum) . . . . 

Coriander  (diantro)  (seed)  (Cortandnim  sativum) . 

Costma^  (Chrysanthemum  baisamita) . t . 

Cumin  (Cuminum  cymhum) . . . . 

Curry  leaf  (Murraya  koenigH)  . . 

Dill  (drliwe^)  (Aneihum  graveolens) . . . 

Dill  seed  (Ariethum  graveolens)  . . . 

Fermel  (Italian  and  sweet)  (Foeniculum  vulgare) . 

Fenugreek  (Trigonella  foerrumgraecum)  . 

HorehouTKl  (MamMum  vulgare)  . 

Hyssop  (H^sopus  offkinelis) . 

Juniper  berry  (Juniperis  communis)  . 

Lavertder  (Lavarxiula  officinalis) . 

Lerrxyigrass  (Cymbopogon  dtratus)  . . 

Lovage  (leaf)  (Levisticum  officinale) . 

*  Lovage  (seed)  (Levisticum  officinale) . 

Mace  (Myristica  fragrans) . . 

Marigold  (CaSetrduia  officinalis)  . . . 

Marjoram  (Origanum  spp.)  (includes  sweet  or  antuial  marjoram,  wild  marjoram  or  oregano,  and  pot  marjoram) 

Nasturtium  (Frtjpaeofjm  ma/us)  . . 

Nutmeg  (Myristica  fragrans)  . 

Parsley  (dried)  (Petix^inum  crispum) . 

Pennyroyal  (lUentfia  pulegium) . . . . . 

Pepper,  black  (Piper  nigrum) . . 

R<»efTwy  (fk^amarinus  officinalis) . 

Rue  (Ruta  graederis)  . 

Safftw  (Crocus  sativus) . . . 

Sage  (SaMa  dficinaiis)  . 

Savory,  sumnrer  arKi  winter  (Satureja  spp.) . 

Sweet  bay  (bay  leaf)  (Laurvs  nodUs) . 

Tansy  (Tanacetum  vulgare) . . 

Tarragon  (Artemesia  draculurKulus)  . . 

Thyme  (Thymus  spp.) . ; . 

VanUia  (Vanilla  pl^fdia)  . 

Wintergreen  (Gadtheria  procumbens) . 

Woodruff  (Galium  odorata) . 

Wormwood  (Arlentesla  absinthium)  . . . . 


uop  subgroups 


19-B 

19-A 

19-B 

19-A 

19-A 

19-A 

19-A 

19-A 

19-B 

19-B 

19-B 

19-B 

19-A 

19-B 

19-A 

19-B 

19-A 

19-B 

19-A 

19-B 

19-A 

19-B 

19-A 

19-A 

19-B 

19-A 

19-B 

19-A 

19-A 

19-B 

19-A 

19-A 

19-A 

19-B 

19-B 

19-A 


19-B 

19-A 

19-A 

19-B 

19-A 

19-A 

19-B 

19-A 

19-A 

19-A 

19-A 

19-A 

19-A 

19-B 

19-A 

19-A 

19-A 
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(iii)  Table.  The  following  Table  2 
identifies  the  crop  subgroups  for  Crop 
Group  19,  specifies  the  representative 
commodities  for  sech  subgroup,  and 
lists  all  the  commodities  included  in 
<«ach  subgroup. 

t 

[ 

l 
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Table  2— Crop  Group  19 
Subgroups 


Table  2— Crop  Group  19 
Subgroups— Continued 


Representative 

oommodHiee 


Crop  Sub¬ 
group  19- 
A.  Herb 
subgroup. 

Basil  (fresh 
and  dried) 
wkI  chive.. 


Commodities 


Representative 

comrrxxiitie^ 


Angelica;  bctfm;  basS; 
borage:  bumet:  camomile; 
catnip;  cNve; 

oiaryiooriander.  costmary; 
curry  ieet,  dHtweed;  ferw>ei 
(itattan  arni  eMeet);  hors- 
hound;  hyaaop;  lavender, 
iemor>graee;  lovage  (leaf): 
mangold;  marjoram 
{Origanum  app.)  (includes 
sweet  or  arwHMii  mar)oram, 
wild  mer)oram  or  oregano, 
and  pot  marjoram);  nastur¬ 
tium;  parsley  (dried); 
pennyro)^;  roaemary;  rue; 
sage;  savory,  summer  arxi 
wirder,  sweet  bay;  tartsy, 
tarragon;  thynw;  winter 
wormwood. 


Crop  Sub¬ 
group  19- 
B.  Spice 
subgroup. 

Black  pepper 
arxi  celery 
seed  or  d)R 
seed.. 


Commodities 


Aiispice;  anise  seed,  capei 
buds;  buds,  rwfts'ff 

bark;  caraway:  celery 
seed;  dnrtamon;  dove 
buds;  coriander  seed; 
cumin;  dill  seed; 
fenugreek;  juniper  berry; 
lovage  seed;  rrtaca;  nut¬ 
meg;  pepper,  black;  saf¬ 
fron;  and  vanilla. 


(FR  Doc.  93-20423  Piled  8-24-93;  8:45  am) 
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Clean  Water  Act  Regulatory  Programs; 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

33  CFR  Parts  323  and  328 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  110, 112, 116, 117, 122, 
230, 232  and  401 

Clean  Water  Act  Regulatory  Programs 

AGENCIES:  U.S.  Army  Corps  of 
Engineers,  Department  of  the  Army, 
DOD;  and  Environmental  Protection 
Agency. 

ACTION:  Final  rule.  ' 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  and  the 
Environmental  Protection  Agency  (EPA) 
are  issuing  today  final  regulations  that 
implement  the  following  actions  with 
regard  to  the  Clean  Water  Act  (CWA) 
S^tion  404  regulatory  program:  (1) 
Modification  of  the  definition  of 
“discharge  of  dredged  material;”  (2) 
clarification  of  when  the  placement  of 
pilings  is  a  discharge  of  fill  material; 
and  (3)  codification  of  the  current  policy 
that  prior  converted  croplands  are  not 
waters  of  the  United  States.  EPA  is  also 
issuing  conforming  changes  to  the 
definition  of  “waters  of  the  United 
States”  and  “navigable  waters”  in  other 
CWA  program  regulations.  The  first  two 
changes  implement  the  settlement 
agreement  in  North  Carolina  Wildlife 
Federation  v.  TuIIoch,  Civil  No.  C90- 
713-CIV-5-BO  (E.D.N.C.  1992). 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  (Insert  30  days  from  the 
publication  in  the  Federal  Register]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Davis,  Office  of  the 
Assistant  Secretary  of  the  Army  for  Civil 
Works  at  (703)  695-1376  or  Mr.  Sam 
Collinson  (Corps)  at  (202)  272-0199  or 
Mr.  Gregory  Peck  (EPA)  or  Ms.  Hazel 
Groman  (EPA)  at  (202)  260-7799. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  28, 1992,  the  Federal 
government  agreed  to  settle  a  lawsuit 
brought  by  the  North  Carolina  Wildlife 
Federation  and  the  National  Wildlife 
Federation  (North  Carolina  Wildlife 
Federation,  et  al.  v.  TuIIoch,  Civil  No. 
C9(>-713-CIV-5-BO  (E.D.N.C.  1992)) 
involving  CWA  Section  404  as  it 
pertains  to  certain  activities  in  waters  of 
the  United  States.  In  accordance  with 
the  settlement  agreement,  the  Corps  and 
EPA  proposed  changes  to  their 


regulations  on  June  16. 1992  to  clarify 
that  mechanized  landclearing,  ditching, 
channelization,  and  other  excavation 
activities  involve  discharges  of  dredged 
material  when  performed  in  waters  of 
the  United  States,  and  that  these 
activities  would  be  regulated  under 
Section  404  of  the  CWA  when  they  have 
or  would  have  the  effect  of  destroying 
or  degrading  waters  of  the  United  States, 
including  wetlands.  57  FR  26894.  In 
addition,  the  Corps  and  EPA  agreed  to 
propose  to  incorporate  into  the  Section 
404  regulations  the  substantive 
provisions  of  Corps  Regulatory 
Guidance  Letter  (RGL)  90-8  to  clarify 
the  circumstances  under  which  the 
placement  of  pilings  have  the  effect  of 
“fill  material”  and  is  subject  to 
regulation  under  Section  404.  The 
agencies  stated  that  the  proposal  would 
not  affect,  in  any  manner,  the  existing 
statutory  exemptions  for  normal 
farming,  ranching,  and  silviculture 
activities  in  Section  404(0(1)- 

In  addition  to  the  changes  propo.sed 
in  accordance  with  the  settlement 
agreement,  the  Corps  and  EPA  proposed 
to  incorporate  into  the  Section  404 
regulations  the  substantive  provisions  of 
Corps  RGL  90-7  to  clarify  that  prior 
converted  croplands  are  not  waters  of 
the  United  States  for  purposes  of  the 
CWA.  EPA  also  proposed  conforming 
changes  to  the  definitions  of  “waters  of 
the  United  States”  and  “navigable 
waters”  for  all  other  CWA  program 
regulations  contained  in  40  CFR  parts 
110, 112, 116, 117, 122,  and  401  to 
provide  consistent  definitions  in  ail 
CWA  program  reflations. 

Overall,  these  changes  were  proposed 
in  order  to  promote  national 
consistency,  more  clearly  notify  the 
public  of  regulatory  requirements, 
ensure  that  the  Section  404  regulatory 
program  is  more  equitable  to  the 
regulated  public,  enhance  the  protection 
of  waters  of  the  United  States,  and 
clarify  which  areas  in  agricultural  crop 
production  would  not  be  regulated  as 
waters  of  the  United  States. 

The  proposed  changes  were  published 
in  the  Federal  Register  on  June  16. 

1992,  for  public  comment.  The 
comment  period  closed  on  August  17. 
1992.  We  received  over  6,300 
comments.  The  significant  issues  raised 
by  public  comments  and  the  changes 
that  have  been  made  from  the  proposed 
rule  are  discussed  below. 

II.  General  Comments  on  the  Proposed 
Rule 

Several  commentors  raised  general 
issues  with  regard  to  the  proposed  rule. 
These  comments  are  addressed  first 
below.  Comments  relating  to  the 
specific  components  of  the  rule  bt€ 


addressed  in  the  following  sections  of 
this  preamble. 

Several  commentors  expressed 
concern  that  the  agencies  had  agreed  to 
propose  these  revisions  as  part  of  a 
settlemeifr  agreement  with  plaintiffs  in 
the  TuIIoch  lawsuit.  These  commentors 
felt  that  this  procedural  posture  for  the 
rulemaking  impaired  the  agencies’ 
ability  to  conduct  the  rulemaking 
impartially  and  based  upon  a  good  faith 
consideration  of  all  public  comments,  as 
required  by  the  Administrative 
Procedure  Act.  The  commitments  the 
agencies  entered  in  the  settlement  of  the 
TuIIoch  case  have  not,  in  any  way, 
bound  the  agencies  to  reach  a 
predetermined  outcome  in  this 
rulemaking.  The  agencies  agreed  in  the 
settlement  agreement  to  propose  certain 
revisions  to  their  regulations  in 
exchange  for  the  plaintiffs’  agreement  to 
stay  that  litigation.  The  settlement 
agreement  in  no  way  binds  the  agencies 
to  an  outcome  in  the  final  rule,  but 
provides  that  the  plaintiffs  in  the 
lawsuit  will  dismiss  their  action  if  the 
final  rule  is  “substantially  similar”  in 
language  and  effect  as  the  proposal.  The 
agencies  do  not  view  the  settlement 
agreement  as  narrowing  our  discretion 
in  any  manner  to  adopt  a  final  rule  that 
best  reflects  relevant  legal  and  policy 
considerations  under  S^ion  404. 
Because  this  rulemaking  is  of  great 
national  significance  to  the  Section  404 
program,  EPA  and  the  Corps  have 
pursued  this  rulemaking  based  upon 
careful  consideration  of  all  the  policy 
issues  raised  in  the  proposal  and 
addressed  by  public  comments.  The 
agencies  would  not  adopt  policies  in 
this  final  rule  that  we  do  not  believe  are 
appropriate  merely  to  avoid  reinitiation 
of  litigation  in  the  TuIIoch  lawsuit.  As 
reflected  by  the  discussion  in  this 
preamble,  the  agencies  have  fully 
considered  all  the  public  comments 
received  on  the  prdposal,  and  we  have 
therefore  fully  complied  with  the 
procedural  requirements  of  the 
Administrative  Procedure  Act. 

Several  commentors  recommended 
that  no  decision  on  the  final  rule  be 
made  until  a  wetland  definition  was 
agreed  upon  by  Congress.  Two 
commentors  stated  O^at  the  wetlands 
definition  was  too  broad  and  that  it  was 
not  applicable  across  the  country. 
Similarly,  two  commentors  stated  that 
becauM  the  rulemaking  regarding  the 
wetlands  delineation  manual  was  not 
yet  complete,  it  was  inappropriate  to 
propose  changes  that  would  expand 
activities  in  wetlands  covered  under  the 
program,  thereby  increasing  uncertainty 
about  the  Federal  government’s 
regulation  of  wetlands.  Several 
commentors  were  concerned  about  bow 
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the  functions  and  values  of  wetlands 
would  be  addressed  or  requested  that  a 
wetland  classification  system  be 
developed.  Some  commentors  requested 
that  no  decision  be  made  until  such  a 
system  was  developed. 

We  do  not  agree  that  these  concerns 
should  delay  promulgation  of  this  rule. 
With  the  exception  of  the  prior 
converted  (PC)  cropland  aspect  of  this 
rulemaking,  this  rule  addresses  the 
scope  of  activities  regulated  under 
Section  404.  The  question  of  whet 
activities  result  in  a  discharge  of 
dredged  or  fill  material  is  distinct  and 
separate  from  the  issue  of  what  areas 
constitute  wetlands,  or  how  wetlands 
functions  and  values  are  considered  in 
the  permitting  process.  Today’s  rule  will 
enable  the  Corps  and  EPA  to  make 
appropriate  determinations  as  to 
whether  an  activity  occurring  in  waters 
of  the  U.S.  is  subject  to  regulation  under 
Section  404,  however  wetlands  are 
defined.  Therefore,  there  is  no  reason  to 
delay  this  rulemaking  pending 
completion  of  the  delineation  manual 
rulemaking.  With  regard  to  the  PC 
cropland  portion  of  this  rule,  the 
agencies  do  not  believe  that  completion 
of  this  rulemaking  should  await 
conclusion  of  the  manual  rulemaking. 
The  proposed  revisions  to  the 
delineation  manual  did  not  alter  the 
policy  finding  in  Corps  RGL  90-7  that 
PC  cropland  is  not  wetlands  under  the 
Act.  Since  the  applicability  of  Section 
404  to  PC  cropland  is  not  an  issue  in  the 
delineation  manual  rulemaking, 
delaying  completion  of  this  rule  is  not 
warranted.  In  any  case.  EPA  and  the 
Corps  are  both  currently  making 
wetlands  delineations  using  the  1987 
Corps  Manual,  Corps  of  Engineers 
Wetland  Delineeticn  Manual  (Technical 
Report  4-87-1,  Department  of  the  Army, 
Corps  of  Engineers,  Waterways 
Experiment  Station.  Vicksburg,  MS).  We 
believe  that  the  guidance  in  that  Manual 
is  entirely  consistent  with  our  statutory 
and  regulatory  authorities  under  the 
CWA. 

Several  commentors  requested  that 
the  comment  period  be  extended.  We 
believe  that  a  60-day  comment  period 
was  sufficient  time  to  provide  an 
opportunity  for  the  public  comment,  as 
renected  by  the  fact  that  we  have 
received  over  6,300  comments  on  the 
proposal.  At  least  one  commector 
requested  that  the  agencies  hold  a 
public  hearing  on  the  proposal.  *1118 
agencies  have  declined  to  do  so.  The 
comments  on  the  proposal  addressed 
many  legal  and  factual  issues  that  were 
presented  in  great  detail  in  written 
submissions,  and  the  agencies  have 
fully  considered  the  submitted 
documents  in  developing  the  frnal  rule. 


EPA  end  the  Corps  do  not  believe  that 
the  opportunity  for  meaningful  public 
input  or  the  agencies'  understanding  of 
public  comments  would  have  been 
materially  advanced  by  the  holding  of  a 
public  hearing. 

Several  commentors  requested  that 
the  Corps  districts  work  with  local 
regulatory  agencies  to  avoid  duplication 
of  effort.  We  agree  end  encourage 
districts  to  develop  regional  general 
permits  to  avoid  duplication  of  effort  for 
those  activities  with  minimal  impacts. 

III.  Revisions  to  Definition  of 
“Discharge  of  Dredged  Material  33  CFR 
323.2(d)  end  40  CFR  232.2(e) 

We  have  organized  the  numerous 
comments  on  the  dehnition  of  discharge 
of  dredged  material  into  several  issues. 
Our  discussion  of  the  comments  is 
provided  below. 

A.  Summary  of  Major  Issues  and 
Changes  From  the  Proposal 

The  aspect  of  the  rule  which 
engendered  the  most  public  comment 
was  the  proposed  revisions  to  the 
definition  of  “discharge  of  dredged 
materia!."  Many  commentors  supported 
the  proposed  revisions  on  the  grounds 
that  they  would  better  achieve  the  goals 
of  the  Section  404  program,  and  help 
ensure  more  equal  treatment  of  different 
types  of  activities  that  adversely  impact 
wetlands. 

Opponents  of  the  changes  challenged 
the  appropriateness  of  the  proposed  rule 
on  both  legal  and  factual  grounds.  In 
their  legal  arguments,  many 
commentors  contended  that  the 
proposal  constituted  a  change  in  the 
Corps’  longstanding  approach  to 
regulating  landclearing  and  excavation 
activities,  and  that  the  agencies  had 
failed  to  explain  adequately  the  reasons 
for  changing  the  existing  approach,  as 
required  by  the  Administrative 
Procedure  Act.  Commentors  also 
contended  that  EPA  and  the  Corps 
lacked  the  authority  under  the  CWA  to 
regulate  incidental  discharges 
associated  with  m.echanized 
landclearing,  ditching,  channelization 
and  other  excavation  on  the  grounds 
that  such  incidental  discharges  do  not 
constitute  an  “addition"  of  "dredged 
material"  to  waters  of  the  U.S.  within 
the  meaning  of  the  Act.  These 
commentors  also  contended  that  the 
proposed  rule  would  impermissibly 
regulate  “activities"  rather  than 
“discharges,"  something  they  argued 
was  beyond  the  agencies*  jurisdiction 
under  the  statute.  Other  commentors 
argued  that  the  proposed  rule’s 
establi^imenl  of  a  presumption  that 
mechanized  landclearing,  ditching, 
channelization  and  other  excavation 


destroy  or  degrade  wetlands  was 
contrary  to  the  requirements  of  the 
CWA. 

Factual  contentions  raised  b^ 
commentors  centered  on  objections  to 
the  finding  in  the  proposed  rule  that 
mechaniz^  landclearing,  ditching, 
channelization  and  other  excavation 
always  result  in  a  discharge  of  dredged 
material.  Some  commentors  contended 
that  the  agencies  had  failed  to  compile 
an  adequate  factual  record  to  support 
this  finding,  and  a  few  commentors 
discussed  activities  which  they  believed 
did  not  result  in  a  discharge,  ^me 
commentors  also  objected  to  the 
rebuttable  presumption  in  the  proposed 
rule  that  mechanized  landclearing, 
ditching,  channelization  and  other 
excavation  destroy  cr  degrade  wetlands 
or  other  waters  of  the  United  States. 
Commentors  suggested  specific 
activities  that  they  believed  should  be 
excluded  from  the  regulation  on  the 
grounds  that  they  did  not  cause  such 
effects.  Concerns  were  also  raised  in 
public  comments  that  the  term 
"degrade”  was  not  adequately  defined 
by  the  agencies. 

Based  upon  public  comments,  the 
agencies  have  made  certain  changes  to 
the  language  in  the  regulation  defining 
“discharge  of  dredged  material.” 
However,  the  basic  thrust  of  the 
proposal  had  not  changed.  Under  the 
final  rule,  any  addition  or  redeposition 
of  dredged  material  associated  with  any 
activity,  including  mechanized 
landclearing,  ditching,  channelization 
and  other  excavation,  that  destroys  or 
degrades  waters  of  the  United  Stales 
requires  a  Section  404  permit. 

The  agencies  have  modified  seme  of 
the  language  and  structure  of  the  final 
rule  to  improve  clarity,  since  some 
public  comments  found  the  proposed 
rule  language  hard  to  follow.  In 
response  to  public  comments,  we  have 
decided  to  include  definitions  of  the 
terms  "destroy”  aqd  "degrade”  in  the 
final  rule.  These  changes  are  discussed 
in  section  D.l,  below. 

In  response  to  public  comments,  the 
agencies  have  deleted  the  irrebuttable 
presumption  in  the  proposed  ruif  that 
all  mechanized  Iandcl0a.ring,  ditching, 
channelization  and  other  excavation 
result  in  a  discharge  of  dredged 
material.  This  change  is  discussed 
further  in  section  C,  below. 

The  agencies  have  modified  the 
structure  of  the  final  rule  to  provide  that 
any  addition,  including  redeposit,  of 
dredged  material  associated  with  any 
activity,  including  mechanized 
landclearing,  ditching,  channelization 
and  other  excavation,  cxinstitutes  a 
discharge  of  dredged  material.  The  final 
rule  slates,  however,  that  a  Section  404 
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permit  is  not  required  for  an  activity 
that  would  not  destroy  or  degrade 
waters  of  the  U.S.  because  it  would  have 
only  a  de  minimis  effect  on  such  waters. 
Under  the  final  rule,  mechanized 
landclearing,  ditching,  channelization 
and  other  excavation  activities  resulting 
in  a  redeposition  of  dredged  material 
associated  with  a  discharge  of  dredged 
material  require  a  Section  404  permit 
unless  the  discharger  demonstrates  to 
the  satisfaction  of  the  Corps,  or  EPA  as 
appropriate,  prior  to  the  discharge,  that 
the  activity  will  not  have  such  an  effect. 
Under  the  final  rule,  the  discharger 
bears  the  burden  of  demonstrating  that 
its  mechanized  landclearing,  ditching, 
channelization  and  other  excavation 
activity  will  not  destroy  or  degrade 
waters  of  the  United  States. 

B.  Comments  on  Agencies’  Legal 
Authority  To  Promulgate  This 
Begulation 

Several  commentors  argued  that  EPA 
and  the  Corps  lack  legal  authority  under 
the  Clean  Water  Act  to  issue  the 
proposed  regulation.  Each  of  the  bases 
for  commentors’  assertion  is  addressed 
below. 

1.  Definition  of  “Dredged  Material” 

Several  commentors  argued  that  the 
term  "dredged  material”  has  a  narrow 
and  specific  meaning  as  used  by 
Congress  in  the  Clean  Water  Act,  and 
that  Congress  never  intended  incidental 
discharges  associated  with  landclearing, 
ditching,  channelization  and  other 
excavation  to  be  regulated  as  dredged 
material  under  Section  404. 

These  commentors  cited  a  dictionary 
definition  of  the  verb  “to  dredge”  as 
meaning  “to  gather  and  bring  up  with  a 
dredge,  as  oysters;  to  clear  out  or  deepen 
with  a  dredge,  as  a  channel,”  and  the 
definition  of  the  noun  "dredge”  as  "a 
contrivance  for  gathering  objects  or 
material  from  the  bed  of  a  river,  lake  or 
harbor,  by  dragging  along  the  bottom 
•  *  *.  "New  Webster’s  EKctionary  of 
the  English  Language  301  (1984). 
According  to  these  commentors. 
therefore,  the  term  "dredged  material” 
in  Section  404  is  limited  to  material 
taken  from  the  bottom  of  a  harbor,  river 
or  channel  and  cannot  be  construed  as 
extending  to  material  redeposited  in  the 
course  of  activities  taking  place  in  other 
waters  of  the  United  States,  such  as 
wetlands.  While  these  commentors 
argued  that  the  meaning  of  the  statutory 
language  was  so  clear  that  recourse  to 
the  legislative  history  was  not 
necessary,  they  contended  that  the 
legislative  history  of  the  1972 
Amendments  of  the  Clean  Water  Act 
also  supports  their  view. 


EPA  and  the  Corps  believe  that  these 
comments  are  unfounded,  for  several 
reasons.  First,  these  comments  are  in 
fact  not  relevant  to  this  rulemaking,  for 
they  do  not  address  the  revisions  the 
agencies  are  making  to  the  definition  of 
the  term  “discharge  of  dredged 
material."  Rather,  these  comments 
challenge,  in  effect,  the  agencies’ 
definition  of  the  term  "dredged 
material”  which  includes  "any  material 
dredged  or  excavated  from  waters  of  the 
U.S.”  (see  40  CFR  232.2(g)  and  33  CFR 
323.2(c)).  Presumably  the  commentors 
believe  that  this  definition  should  have 
been  revised  so  that  it  would  be  limited 
to  material  excavated  from  waterbodies 
such  as  harbors,  rivers  and  channels. 
However,  EPA  and  the  Corps  have  not 
proposed  to  revise  this  longstanding 
definition  in  any  respect  in  this 
rulemaking,  and  this  comment  is 
therefore  not  relevant  to  the  proposal  on 
which  we  solicited  public  comment. 

Even  if  these  comments  were  relevant 
to  this  rulemaking,  however.  EPA  and 
the  Corps  disagree  with  the  commentors 
that  the  statutory  term  "dredged 
material”  was  expressly  limited  by 
Congress  to  mean  material  dredged  from 
the  bottom  of  waterways  such  as  lakes, 
rivers  or  channels.  While  the  "narrow” 
and  "specific”  definition  of  this  term 
favored  by  these  commentors  appears  in 
the  Webster’s  dictionary,  it  is  not 
contained  in  any  provision  of  the  Clean 
Water  Act.  Congress  therefore  left  to  the. 
agencies  administering  Section  404  the 
discretion  to  define  this  term.  Since 
regulations  were  first  promulgated 
implementing  Section  404,  the  Corps 
has  interpreted  the  term  “dredged 
material”  to  mean  any  material 
excavated  fitim  waters  subject  to  the  full 
jurisdictional  reach  of  the  CWA  (see  39 
FR  12119,  April  3, 1974),  and  the 
current  language  in  the  agencies’ 
definition  has  been  in  existence  since 
1977  (see  42  FR  37145,  July  19, 1977). 
This  longstanding  definition  of  the  term 
"dredged  material”  is  a  straightforward 
and  reasonable  reading  of  the  statutory 
la^uage  used  by  Congress. 

Tne  commentors’  approach  to 
defining  dredged  material,  in  contrast, 
would  draw  arbitrary  distinctions  in 
how  the  CWA  regulates  identical  types 
of  material  based  upon  whether  the 
waterbody  fi'om  which  it  was  excavated 
met  some  vague  standard  of  wetness 
and  water  depth  (i.e.,  material  excavated 
from  the  bottom  of  a  “lake”  would 
qualify  as  dredged  material  but  material 
excavated  from  a  "drier”  water  such  as 
a  saturated  wetland  would  not).  Such 
distinctions  are  without  any  support  in 
the  language  or  structure  of  the  CWA. 

Because  the  commentors’  approach 
does  not  reasonably  reflect  the  structure 


of  the  Act,  their  suggested  reading  of  the 
term  "dredged  material”  would  lead  to 
anomalous  results  that  we  believe  could 
not  have  been  intended  by  Congress.  For 
example,  junder  their  scenario,  material 
excavated  from  a  saturated  wetland 
presumably  would  not  qualify  as 
"dredged  material”  under  Section  404. 
However,  the  disposal  of  that  material 
into  waters  of  the  U.S.  would 
nonetheless  require  a  permit  rmder  the 
Act.  since  the  material,  even  if  not 
meeting  the  definition  of  "dredged 
materid,”  would  in  any  case  constitute 
a  "pollutant”  within  the  meaning  of  the 
Act  (see  section  502(6)  of  the  Act, 
defining  pollutant  to  include  "sand” 
and  "rock”).  The  disposal  of  such 
material,  therefore,  would  require  a 
permit  imder  Section  402  of  the  Act,  a 
regulatory  provision  ill-suited  for 
authorizing  such  discharges.  In  our 
view,  it  is  clearly  more  consistent  with 
Congressional  intent  that  all  material 
dredged  from  and  redeposited  in  waters 
of  the  U.S.  be  regulated  rmder  a  single 
regulatory  scheme — Section  404  of  the 
CWA.  Rather  than  draw  the  arbitrary 
distinctions  suggested  by  these 
commentors,  the  agencies’  definition  of 
the  term  is  a  straightforward  and  logical 
interpretation  of  the  statutory  language 
in  Section  404  that  is  consistent  with 
the  jurisdictional  reach  of  Section  404  to 
all  waters  of  the  United  States. 

While  the  legislative  history  of  the 
1972  Amendments  to  the  Clean  Water 
Act  reflects  Congressional  concern 
regarding  disposal  of  material  dredged 
from  waterways  to  maintain  navigation. 
EPA  and  the  Corps  do  not  read  that 
legislative  history  as  demonstrating 
Congressional  intent  to  limit  narrowly 
the  agencies’  discretion  to  define 
dredged  material  so  that  it  includes  any 
material  excavated  from  waters  of  the 
U.S.  The  agencies’  longstanding 
definition  of  this  term  is  reasonable  and 
fully  consistent  with  the  language  and 
purposes  of  the  Clean  Water  Act. 

2.  "Addition”  of  Pollutants  to  Waters  of 
the  U.S. 

Some  commentors  argued  that  the 
activities  that  would  be  subject  to  this 
regulation  are  beyond  the  scope  of 
Se^on  404  because  they  do  not  result 
in  the  "addition”  of  pollutants  to  U.S. 
waters,  as  required  by  the  definition  of 
"discharge”  contained  in  section  502(6) 
of  the  Clean  Water  Act.  According  to 
these  commentors,  no  such  "addition” 
occurs  when  the  material  to  be 
excavated  falls  back  into  the  very  same 
water  being  dredged.  An  "addition” 
only  takes  place,  these  commentors 
believe,  where  material  is  excavated 
from  one  water  of  the  U.S.  and  falls  into 
"another”  water,  "outside”  the  area 
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being  excavated.  These  commentors 
cited  as  support  the  decisions  in 
National  Wudlife  Federation  v. 
Ck>nsumers  Power,  862  F.2d  580  (6th 
Cir.  1988);  National  Wildlife  Federal  v. 
Gorsuch,  693  F.2d  156, 174-75  (D.C. 

Qr.  1982);  and  U.S.  v.  Lambert,  18  Env't 
Rep  Cas  (BNA)  1294  (M.D.Fl.  1981), 
affd  695  F.2d  536  (11th  Qr.  1983). 

In  Consumers  Power  and  Gorsuch, 
environmental  groups  challenged  EPA’s 
longstanding  interpretation  of  the  CWA 
that  impacts  on  water  quality  and  fish 
caused  by  the  operation  of  dams  were 
not  covered  by  the  CWA  because  the 
dams  did  not  cause  an  "addition”  of 
pollutants.  EPA’s  longheld  view  was 
that  impacts  resulting  horn  the  passage 
of  water  through  the  dam  did  not 
constitute  an  "addition”  because 
pollutants  did  not  enter  the  water  "from 
the  outside  world.”  See  Gorsuch,  693 
F.2d  at  165.  The  Consumers  Power  and 
Gorsuch  courts  deferred  to  EPA’s 
administrative  interpretation  of  the 
CWA  and  upheld  it  as  reasonable. 
Commentors  argued  that  these  holdings 
prevent  EPA  and  the  Corps  from  finding 
that  redaposition  of  soil  incidental  to 
mechanized  landclearing,  ditching, 
channelization  and  other  excavation 
constitutes  an  “addition”  of  pollutants. 

We  do  not  believe  that  the  analysis  of 
the  Gorsuch  and  Consumers  Power 
decisions  is  controlling  here.  These 
cases  did  not  address  what  constitutes 
an  addition  of  dredged  material  to 
waters  of  the  United  States.  In  our  view, 
it  would  not  be  reasonable  to  require 
that  dredged  material  enter  waters  of  the 
U.S.  "from  the  outside  world”  since 
dredged  material,  by  definition,  is 
contained  in  the  waters  themselves. 

This  was  the  conclusion  of  the  Fifth 
Circuit  in  Avoyelles  Sportsmen’s  League 
v.  Marsh,  715  F.2d  897  (5th  Qr.  1983), 
which  addressed  the  applicability  of  the 
Gorsuch  case  to  mechanized 
landclearing  activities.  While  the  court 
did  not  rule  on  the  question  whether 
those  activities  resulted  in  a  discharge 
of  dredged  material  (finding  that  a 
discharge  of  fill  material  had  occurred), 
the  court  rejected  the  notion  that 
dredged  material  is  only  regulated  if  it 
enters  waters  firom  the  "outside  world.” 
Since  dredged  material  comes  from  the 
water  itself,  the  court  concluded  that 
such  an  interpretation  "would 
effectively  remove  the  dredge-and-fill 
provision  from  the  statute.”  715  F.2d  at 
294,  n.43.  See  also  U.S.  v.  Sinclair  Oil 
Co.,  767  F.Supp.  200  (D.Mont.  1990) 
(distinguishing  Gorsuch  and  Consumers 
Power  cases  partially  on  the  grounds 
that  they  were  decided  imder  the 
"separate  regulatory  framework”  of 
Section  402,  and  holding  that 
redistribution  of  riverbed  materials 


constituted  a  "discharge”  of  fill 
material).  United  States  v.  MCC  of 
Florida,  Inc.,  772  F.2d  1501  (11th  Cir. 
1985)  (holding  that  redeposition  of 
seabed  materials  by  tug-boat  propellers 
on  adjacent  sea  grass  beds  was  an 
"addition”  of  digged  spoil). 

Some  commentors  suggested  that  the 
appropriate  test  in  this  context  should 
be  whether  dredged  material  is  moved 
from  "one  place  to  another”  or  “from 
one  water  to  another.”  If  the  material  is 
not  moved  in  this  manner,  these 
commentors  argued,  it  does  not  trigger 
Section  404.  The  agencies  do  not  believe 
that  such  a  vague  test  would  be  a 
meaningful  or  appropriate  one  to  adopt 
in  this  rule.  If  dredged  material  must  be 
"moved”  from  one  "location”  to  another 
in  order  to  trigger  Section  404,  the 
question  arises  as  to  how  far  the 
material  must  be  moved.  The  agencies 
see  a  strong  potential  for  drawing 
arbitrary  distinctions  among  activities 
that  may  be  identical  in  terms  of  the 
amount  of  soil  redeposited  and  their 
effects  on  the  aquatic  ecosystem,  but 
differ  only  in  terms  of  the  distance  the 
soil  is  moved.  EPA  and  the  Corps 
certainly  do  not  view  such  a  distinction 
as  legally  compelled  by  the  Clean  Water 
Act. 

Commentors  also  cited  as  support  for 
their  position  the  decision  of  the  district 
court  in  U.S.  v.  Lambert,  Env’t  Rep. 
Cases  (BNA)  1294  (M.D.Fla.  1981),  affd, 
695  F.2d  536  (11th  Cir.1983),  which 
held  that  "back-spill”  of  dredged 
material  into  the  area  from  which  it  was 
excavated  could  not  be  considered  to  be 
an“addition”  of  a  pollutant.  Notably, 
however,  the  Lambert  case  was  decided 
before  the  Supreme  Court  decision  in 
Chevron  U.S. A.  v.  NRDC,  467  U.S.  837 
(1984),  which  now  establishes  a 
deferential  standard  of  review  of  agency 
actions  where  Congress  has  not 
specifically  addressed  an  issue.  EPA 
and  the  Corps  do  not  believe  that 
Congress  has  specifically  mandated  in 
any  provision  of  the  CWA  that 
redeposition  of  dredged  material  is  only 
regulated  if  it  is  "moved”  from  one 
"place”  to  "another.”  Rather  than  focus 
simply  on  the  spatial  relationship 
between  where  the  excavation  and 
redeposition  occur  as  the  deciding 
factor  determining  regulatory 
jurisdiction  imder  Section  404,  this  rule 
will  regulate  an  activity  (involving  a 
discharge  to  any  part  of  waters  of  the 
U.S.)  taking  into  account  the  effect  of 
the  activity  on  the  aquatic  environment. 
The  agencies  believe  that  this  approach 
is  entirely  consistent  with  the  language 
of  the  CWA,  and  better  efiectuates  the 
environmental  protection  goals  of  the 
statute  than  the  approach  suggested  by 
commentors.  See  CWA  section  101(a). 


3.  Regulation  of  "Activities,”  Not 
“Discharges” 

Many  commentors  arguecKl^t  the 
propos^  rule  was  outside  the  agencies’ 
authority  under  the  CWA  because  the 
effects-based  test  for  determining 
whether  an  activity  requires  a  S^tion 
404  permit  impermissibly  regulates 
"activities,”  whereas  the  statute  only 
authorizes  regulation  of  "discharges.” 
These  commentors  also  argued  that  if 
the  agencies  were  to  adopt  the  proposed 
rule,  EPA  and  the  Corps  would  be 
limited  by  Section  404  of  the  CWA  to 
considering  the  environmental  effects 
associated  with  the  dischcurge  itself,  not 
the  activity  with  which  the  discharge  is 
associated.  Commentors  cited  the 
decision  of  the  district  court  in  Reid  v. 
Marsh,  20  Env’t  Rep.  Cas.  (BNA)  1337 
(N.D.Ohio  1984)  as  supporting  this 
argument. 

EPA  and  the  Corps  agree  with  the 
point  made  by  these  commentors  that 
the  presence  of  a  "discharge”  into 
waters  of  the  U.S.  is  an  absolute 
prerequisite  to  an  assertion  of  regulatory 
jurisdiction  under  Section  404.  Based 
on  the  clear  language  in  section  301(a) 
of  the  CWA,  this  has  been  the  agencies' 
longstanding  position,  and  we  are  not 
altering  that  view  in  this  rulemaking. 

For  the  reasons  explained  in  this 
preamble,  the  agencies  believe  that 
addition  or  redeposition  of  dredged 
material  in  the  course  of  activities  such 
as  mechanized  landclearing,  ditching, 
channelization  and  other  excavation 
meets  the  discharge  requirement  of 
section  301(a).  Because  this  rule  will 
only  regulate  activities  where  the 
jurisdictional  prerequisite  of  a 
“discharge”  is  present,  EPA  and  the 
Corps  disagree  with  commentors  who 
argued  that  this  rule  is  outside  the  scope 
of  the  agencies’  authority  under  Section 
404. 

Commentors  are  therefore  flatly 
incorrect  that  this  rule  would  trigger 
Section  404  jurisdiction  over  a 
discharge  based  upon  the  environmental 
effect  of  the  associated  activity.  Under 
today’s  rule,  the  presence  of  certain 
environmental  effects  is  not  a 
prerequisite  for  Section  404  jurisdiction; 
rather,  this  rule  looks  to  the 
environmental  effects  for  purposes  of 
creating  an  exception  to  the  Section  404 
permitting  requirement  that  would 
otherwise  apply  to  the  discharge. 
Consideration  of  such  effects  is 
appropriate  in  order  to  ensure  that  the 
creation  of  a  de  minimis  exception  is 
consistent  with  the  goals  and  objectives 
of  Section  404.  See  discussion  in  section 
D,  below.  Since  the  agencies  clearly 
have  the  authority  under  Section  404  to 
regulate  all  discharges  of  dredged 
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material  into  waters  of  the  United 
States,  without  regard  to  effects  on  the 
aquatic  environment,  we  fail  to  see  how 
our  decision  in  this  rulemaking  to 
regulate  a  subset  of  these  activities 
could  conceivably  be  overstepping  our 
regulatory  authority  under  Section  404. 
Because  the  only  statutory  condition  for 
regulation  under  Section  404  is  the 
presence  of  a  "discharge,"  commentors’ 
arguments  about  the  scope  of 
environmental  effects  that  can  be 
considered  under  Section  404  are 
irrelevant  to  the  findings  that  EPA  and 
the  Corps  are  making  to  support  today’s 
rule. 

To  the  extent  commentors  argued  that 
EPA  and  the  Corps  can  only  consider 
the  environmental  effects  of  the 
discharge  itself  in  administouug  Section 
404  (i.e.,  in  the  Corps’  permitting 
process  or  EPA's  S^tion  404(c) 
process),  such  comments  are  not 
relevant  to  this  rulemaking,  which 
addres.ses  the  circumstances  whan  a 
discharge  or  dredged  material  will 
required  a  Section  404  permit,  not  how 
the  discharge  will  be  addressed  in  the 
permitting  or  404(c)  proces.s.  In  any 
case,  however.  EPA  and  tbe  Corps  wish 
to  clerify  that  consideration  of  the 
environmental  effects  of  activities 
associated  with  discharges  covered  by 
this  rule  is  well  within  the  agencies’ 
authority  in  carrying  out  their 
authorities  under  Section  404.  Because 
the  scope  of  the  agencies’  authority  to 
consider  environmental  effects  is  not 
relevant  to  oiu  authority  to  issue  this 
rule,  the  following  discussion  is  not 
provided  as  a  legal  ju^fication  of 
today’s  rule,  but  rather  as  an  attempt  to 
help  the  public  understand  how  we 
administer  the  Section  404  program 
generally. 

Commentors’  extremely  narrow 
reading  of  the  agencies’  authority  is  first 
belied  by  the  language  of  Section  404(f) 
of  the  Act.  which  was  discussed  in  the 
preamble  to  the  proposed  rule.  Section 
404(f)(1)  exempts  certain  activities  from 
the  requirement  to  obtain  a  Section  404 
permit.  Section  404(f)(2),  however, 
requires  that  a  permit  nonetheless  be 
obtained  for  "any  discharge  of  dredged 
or  fill  material  into  the  navigable  waters 
incidental  to  any  activity’’  which  has 
the  purpose  of  dianging  the  water’s  use 
and  the  effect  of  impairing  the  water’s 
flow  or  circulation,  or  reducing  its 
reach,  Commentors  criticized  &e 
citation  of  Section  404(f){2]  in  the 
preamble  to  the  proposed  rule.  They 
argued  that  this  provision  merely 
recaptures  activities  that  are  exempted 
under  Section  404(f)(1),  but  that  it  does 
not  expand  the  underlying  scope  of 
activities  covered  by  the  p>ermit 
requirement  of  Section  404(a).  These 


commentors  have  misinterpreted  the 
reason  why  the  agencies  cited  Section 
404(fK2)  in  the  preamble  to  the 
propel.  We  agree  with  the 
commentors’  point  that  Section  404(f)(2) 
does  not  expand  ths  scope  of  activities 
subject  to  Section  404.  However,  the 
agencies  do  not  rely  on  Section  404(f)(2) 
for  such  a  proposition.  Rather,  we 
believe  that  Section  404(f)(2)  contradicls 
the  argument  that  Congress  intended  to 
preclude  EPA  and  the  Corps  ffom 
considering  under  Section  404  the 
effects  of  activities  associated  with 
discharges  of  dredged  or  fill  material, 
such  as  mechaniz^  landclearing, 
ditching,  channelization  and  other 
excavation.  In  Section  404(f)(2), 

Coi^ress  expressly  required  EPA  and 
the  ^rps  to  implement  the  statutory 
exemptions  based  upon  consideration  of 
not  only  the  effects  of  the  discharge 
itself,  but  also  the  effects  of  the  activity 
"incidental”  to  the  discharge.  Because 
Congress  expressly  required  the 
agencies  to  consider  such  effects  under 
Section  404(f),  we  do  not  believe  it 
would  be  reasonable  to  conclude  that 
Congress  nonetheless  intended  to 
prohibit  EPA  and  the  Corps  fixim 
otherwise  considering  su^  effects 
under  Section  404. 

Morever,  EPA’s  longstanding 
interpretation  of  Section  404,  as 
reflected  in  the  Section  404(b)(1) 
Guidelines,  demonstrates  that  EPA  and 
the  Corps  are  not  limited  to  considering 
solely  the  environmental  effects  of  the 
discharge  itself.  The  Guidelines 
expressly  require  consideration  of 
“secondary  effacts,"  which  are  defined 
as 

effects  on  an  aquatic  ecosystem  that  are 
associated  with  a  discharge  of  dredged  or  fill 
materials,  but  do  not  result  from  the  actual 
placement  of  the  dredged  or  fill  material. 

40  CFR  230.11(h).  Where  an  activity 
such  as  mechanized  landclearing, 
ditching,  channelization  and  other 
excavation  activities  are  performed  in 
waters  of  the  U.S.  and  result  in  a 
discharge  of  dredged  material  to  those 
waters,  we  believe  that  such  activities 
are  clearly  "associated  with’’  the 
discharge,  within  the  meaning  of 
Section  230.11(h),  and  therefore 
considering  the  effects  of  those  activities 
is  properly  within  the  scope  of  Section 
404. 

ConunentoTS  nonetheless  cite  the 
decision  in  Reid  v.  Marsh,  w'hich 
addressed  the  Corps’  authority  to 
regulate  dredging  activities  under 
Section  404.  This  case  held  that  the 
Corps  was  limited  under  Section  404  to 
evaluating  the  effect  of  the  discharge 
itself,  and  that  the  Corps  could  not  look 
at  the  effects  of  the  overall  dredging 


activity.  For  ths  reasons  noted  above, 
however,  Reid  is  simply  not  relevant  to 
this  rulemaking,  sinoe  the  sols  trigger 
under  this  rule  for  asserting  Section  404 
jurisdic^on  is  the  presence  of  a 
“discdiargs  of  dredged  material,"  and 
the  agencies  therefore  have  clear 
authority  to  regulate  the  activities 
covered  by  today’s  rule.  Reid  did  not 
address  in  any  manner  the  scope  of  the 
agencies’  authority  to  establish  a  de 
minimis  exception  under  Section  404. 

In  any  case,  we  do  not  view  the  Reid 
decision  as  precluding  EPA^d  the 
Corps  from  considering  the  effects  of 
activities  associated  with  a  dischaige  of 
dredged  material  in  the  Section  404 
permitting  or  veto  process.  Notably, 

Reid  was  decided  before  the  Supreme 
Court  decision  in  Chevron  U.S.A.  r. 
NRDC  which,  as  discussed  previously, 
now  mandates  that  courts  defer  to  any 
reasonable  agency  interpretation  of  a 
statute  it  administers  unless  Congress 
has  specifically  spoken  to  the  question 
at  issue.  The  Reid  opinion  failed  to  cite 
any  provision  of  the  Clean  Water  Act  es 
precluding  the  Corps  from  looking 
beyond  the  effects  of  the  discharge 
itself;  nor  did  Reid  discuss  at  all  the 
well-established  administrative 
interpretation  in  the  Guidelines  that 
secondary  effects  must  be  considered  in 
issuing  permits  under  Section  404. 

Since  the  CWA  does  not  reflect  specific 
Congressional  intent  that  EPA  and  the 
Corps  be  precluded  from  considering 
secondary  effects  under  Section  404,  the 
agencies  retain  broad  discretion  in 
dividing  whether  such  an  approach  is 
appropriate.  EPA  and  the  Corps  believe 
that  considoring  the  primary  and 
secondary  effects  of  a  discharge  is 
clearly  consistent  with  the  language  and 
intent  of  Section  404  to  ensure 
protection  of  the  aquatic  system  from 
effects  associated  with  the  discharge  of 
dredged  and  fill  material. 

In  addition,  the  Reid  decision  is  at 
odds  with  the  decision  of  the  Tenth 
Circuit  in  Riverside  Irrigation  District  v. 
Andrews,  758  F.2d  508  (10th  Cir.  1985). 
In  this  case,  the  Corps  denied 
nationwide  permit  coverage  for  the 
construction  of  a  dam,  the  operation  of 
which  would  have  resulted  in  depleted 
stream  flows  that  would  adversely  affect 
habitat  of  an  endangered  species.  Even 
though  the  discharge  of  fill  material 
itself  to  construct  the  dam  would  not 
have  had  an  adverse  impact,  the  court 
held  that  the  CWA  authorized  the  Corps 
to  consider  the  total  environmental 
impact  of  the  discharge,  including 
indirect  effects  such  as  the  impact  of  the 
operation  of  the  dam  on  flows 
downstream  and  associated  wildlife 
impacts. 
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Several  commentors  cited  cases  under 
section  10  of  the  Rivers  and  Harbors 
Act,  the  National  Environmental  Policy 
Act  (NEPA),  and  Section  402  of  the 
CWA  as  supporting  their  argument  that 
EPA  and  the  Corps  are  narrowly 
constrained  to  evaluating  the  ejects  of 
the  discharge  itself.  For  the  reasons 
discussed  previously,  these  cases  are 
simply  not  on  point  because  this  rule 
properly  triggers  Section  404 
jurisdiction  based  upon  the  presence  of 
a  "discharge  of  dredged  material,"  and 
arguments  about  the  proper  scope  of 
environmental  review  under  Section 
404  are  therefore  not  relevant  to  this 
rulemaking.  In  any  case,  for  the  reasons 
explained  above,  we  disa^e  with 
commentors  that  EPA  and  the  Corps  are 
limited  to  considering  only  the  direct 
effects  of  discharges  themselves  in 
implementing  Section  404. 

4.  Authority  Limited  to  Regulating 
Impacts  on  Water  Quality 

A  few  commentors  contended  that 
EPA  and  the  Corps  could  only  consider 
"degradation”  of  waters  of  the  U.S.  in 
terms  of  the  impacts  of  an  activity  on 
chemical  water  quality.  Some 
commentors  cited  for  support  for  this 
argument  the  decision  of  the  Seventh 
Circuit  Court  of  Appeals  in  Hoffman 
Homes  v.  EPA.  961  F.2d  1310  (7th  Cir. 
1991),  reh.  granted  and  opinion  vacated, 
35  ENVT  Rep.  Cases  (BNA)  1328  (7th 
Cir.  Sept.  4, 1992). 

EPA  and  the  Corps  believe  that  this 
comment  is  erroneous.  First,  the 
decision  in  Hoffman  Homes  relied  upon 
by  some  commentors  has  since  been 
vacated  by  the  Seventh  Circuit.  A  new 
opinion  issued  by  the  Court  in  this  case 
contains  no  support  for  the  commentor’s 
argument  that  the  CWA  is  only  intended 
to  address  impacts  of  an  activity  on 
chemical  water  quality  [Hoffman  Homes 
V.  EPA.  No.  90-8810  Quly  19, 1993)). 

We  believe,  moreover,  that  there  is  no 
support  in  the  CWA  as  a  whole  or  in 
Section  404  for  the  proposition  that 
impacts  to  the  aquatic  ecosystem  under 
Section  404  are  limited  to  impacts  on 
chemical  water  quality,  as  opposed  to 
impacts  on  other  functions  such  as  flood 
storage  and  wildlife  habitat. 

First,  the  language  in  Section  404 
itself  repudiates  the  notion  that  EPA 
and  the  Corps  may  only  evaluate 
impacts  of  a  discharge  on  chemical 
water  quality.  For  example.  Section 
404(c)  authorizes  EPA  to  deny  or  restrict 
specification  of  a  disposal  site  for 
dredged  or  fill  material  if  the  disposal 
would  have  an  unacceptable  adverse 
effect  on  a  range  of  aquatic  system 
values,  including  "shellfish  bed  and 
fishery  areas  (including  spawning  and 
breeding  areas),"  "wildlife,"  or 


"recreational  areas."  There  is  no 
language  in  Section  404  indicating  that 
the  adverse  impacts  to  these  other 
aquatic  functions  are  only  remediable 
under  Section  404  if  the  impacts  result 
directly  from  impacts  to  chemical  water 
quality. 

Similarly,  Congress  directed  that  the 
Section  404(b)(1)  Guidelines  be  based 
upon  criteria  comparable  to  the  ocean 
discharge  criteria  contained  in  Section 
403(c)  of  the  Act.  Section  403(c)  states 
that  guidelines  for  ocean  discharges 
shall  include  consideration  of  impacts 
of  a  discharge  on  "marine  ecosystem 
diversity,  productivity,  and  stability: 
and  species  end  community  population 
changes.”  Again,  tliere  is  no  language  in 
Section  403(c)  limiting  the 
consideration  of  such  impacts  solely  to 
those  deriving  directly  fiom  changes  to 
chemical  water  quality  itself.  Therefore, 
the  line  that  some  commentors  seek  to 
draw  around  EPA’s  and  the  Corps’ 
ability  to  protect  the  aquatic 
environment  is  simply  not  one  that  has 
been  drawn  by  Congress. 

The  agencies’  interpretation  of 
Section  404,  as  reflected  in  the  Section 
404(b)(1)  Guidelines,  reaffirms  their 
responsibility  to  consider  impacts  of 
discharges  on  the  broader  aquatic 
ecosystem,  and  not  just  water  quality 
itseir  For  example,  40  CFR  230.10(c) 
prohibits  any  discharge  of  dredged  or 
fill  material  that  would  cause 
significantly  adverse  effects  on 
ecosystem  diversity,  productivity  and 
stability  such  as  loss  of  fish  and  wildlife 
habitat.  See  also  40  CFR  230.32 
(describing  wildlife  values  that  must  be 
considered  in  the  permitting  process); 

40  CFR  230.41  (describing  how 
discharges  of  dredged  or  fill  material 
may  damage  or  destroy  habitat  and 
adversely  affect  the  biological 
productivity  of  wetlands). 

5.  Reversal  of  Agency  Position 

Commenters  argued  that  the  proposed 
rule  was  arbitrary  because  it  represented 
an  abandonment  and  reversal  of  an 
allegedly  longstanding  agency 
interpretation  of  the  CWA,  and  because 
the  agencies  allegedly  had  failed  to 
provide  an  adequate  explanation  of  the 
change  in  policy. 

In  certain  respects  this  final  rule 
represents  a  change  in  Corps  regulations 
and  policy,  but  some  commenters 
seemed  to  overstate  and  exaggerate  both 
the  extent  and  the  “abruptness"  of  that 
change.  The  Corps  and  ^A  expect  that 
the  net  effect  of  this  rule  will  be  that 
most  projects  involving  mechanized 
landclearing,  ditching,  channelization, 
mining,  or  other  excavation  activity  in 
waters  of  the  U.S.  will  require 
authorization  under  CWA  Section  404. 


Although  this  new  rule  will  regulate  a 
number  of  projects  that  previously 
might  have  escaped  Sectien^04 
regulation,  it  is  important  to  realize  that 
the  Corps  has  been  regulating  many 
projects  involving  mechanized 
landclearing,  ditching,  channelization, 
mining,  or  other  excavation  in  waters  of 
the  U.S.  for  years  because  those  projects 
frequently  involved  substantial 
discharges  of  dredged  or  fill  material 
into  waters  of  the  U.S.  For  example, 
many  drainage  ditches  in  wetlands 
traditionally  have  been  dug  by 
sidecasting  the  excavated  material  into 
the  wetlands;  those  activities  have 
always  been  regulated  under  Section 
404.  Similarly,  many  channelization, 
mining,  and  other  excavation  activities 
in  U.S.  waters  have  been  regulated 
under  Section  404  over  the  years, 
because  they  involved  substantial 
discharges  through  disposal  or 
stockpiling  of  the  excavated  material  in 
waters  of  the  U.S.,  or  “sloppy” 
excavation  practices,  or  other 
substantial  discharges.  As  we  shall 
explain  below,  the  Corps  has  gradually 
changed  its  policy  and  practice  to 
increase  our  regulation  of  mechanized 
landclearing  activities  over  a  period  of 
years.  Thus,  this  final  rule  is  not  an 
abrupt  change  in  policy,  interpretation, 
or  practice,  that  would  suddenly  begin 
to  regulate  all  landclearing,  ditching, 
channelization,  and  other  excavation 
activities  in  U.S.  waters  for  the  first 
time. 

Nevertheless,  this  final  rule  does 
represent  both  a  clarification  of  agency 
guidance  and  a  change  of  agency 
practice  regarding  a  sub-class  of 
excavation-type  activities  in  waters  of 
the  U.S.:  i.e.,  those  that  would  take 
place  with  relatively  small-volume, 
“incidental”  discharges  of  dredged 
material  that  unavoidably  accompany 
such  excavation  operations.  Until  the 
Corps  and  EPA  undertook  this  present 
rulemaking,  neither  agency  had  ever 
promulgated  written  guidance  explicitly 
and  specifically  addressing  the  question 
whether  CWA  Section  404  could  or 
should  regulate  ditching, 
channelization,  mining,  or  comparable 
excavation  activities  in  waters  of  the 
U.S.  based  solely  on  their  incidental 
discharges  of  dredged  material. 
However,  most  Corps  districts  normally 
followed  the  practice  of  not  regulating 
such  activities  so  long  as  their 
discharges  of  dredged  material  were 
limited  to  small-volume,  "incidental" 
discharges. 

This  practice  by  most  Corps  districts 
was  generally  consistent  wifli  the 
informal  policy  of  the  Department  of  the 
Army  during  much  of  the  1980s,  which 
narrowly  construed  the  scope  of  Section 


45014  Fadcrd  Regbter  /  VoL  68.  No.  163  /  Wedneaday,  August  2S,  1993  /  Rules  and  Regulations 


404  jurisdiction  over  these  activities. 

The  practioe  of  not  regulating  small, 
inddental  diecharges  was  alro  viewed 
by  many  Corps  districts  as  consistent 
with  the  thnut  of  guidance  dating  from 
the  late  1070s  regwding  de  minimis 
disdiarges  associated  with  normal 
dredging  activities.  This  practioe  led  to 
the  adoption  by  tiie  Corps  in  1986  of  the 
current  language  in  the  definition  of 
“disdiarae  of  dredged  material.”  vriiich 
excludes  from  regulation  “de  minimis, 
incidental  soil  movement  occurring 
during  normal  dredging  operations.’'  33 
CFR  323.2  (1986)  (emphasis  added). 

This  language  was  explained  in  several 
paragraphs  in  the  preamble  to  the  Corps* 
1986  rule,  which  some  commenters  who 
oppose  today's  rule  quoted  to  support 
their  position.  It  states: 

Section  404  clearly  directs  the  Corps  to 
regulate  the  discharge  of  dredged  material, 
not  the  dredging  itself.  Dradgiag  operations 
caiuot  be  performed  without  some  fallback. 
However.  If  we  were  to  define  this  fallback 
a.s  a  "discharge  of  dredged  material.''  we 
would,  in  efi^.  be  adding  the  regulation  of 
dredging  to  Section  404  which  we  do  not 
believe  was  the  intent  of  Congrees. 

51  FR  41210  (Nov.  13. 1986)  (emphasis 
added). 

While  some  in  the  Corps  (along  with 
some  commentors  opposed  to  this  rule) 
have  interpreted  this  language  as 
indicating  that  the  Corps  did  not  intend 
to  regulate  fallback  associated  with  any 
activity,  the  Corps  has  never  in  fact 
adopt^  written  guidance  clarifying  the 
scope  of  this  exclusion,  or  defining  the 
term,  "normal  dredging  activities.'' 
Moreover,  there  is  no  explicit  indication 
that  the  language  of  the  rule,  or  the 
explanation  statement  in  the  preamble, 
applies  generally  to  mechanized 
landclearing,  ditching,  chaiuielization, 
or  other  excavation  activities  in  the 
waters  of  the  U.S.  As  discussed  further 
below,  an  informal  survey  of  Corps 
districts  sliowg  that,  in  fact,  the  c^tricts 
have  varied  in  their  approach  to 
regulatiiy;  activities  involving  only 
incidental  discharges,  indicating  ^at 
the  language  of  the  1986  rule  and 
preamble  was  not  as  definitive  as  some 
commentors  have  su^ested. 

Today's  rule  thererore  represents  the 
first  time  that  the  Corps  and  EPA  have 
clarified  the  meaning  of  the  term 
"normal  dredging  operations,’’  which 
we  have  defined  as: 

Dredging  for  navigation  in  navigabh 
wr'err  of  the  VnUed  States,  as  that  term  hi 
denned  in  Part  329  of  this  chapter,  with 
proper  authorization  from  Congress  and/or 
the  Corps  pursuant  to  Part.  322  of  this 
Qiapter;  however,  this  exception  is  not 
applicable  to  dredging  activities  in  wetlands, 
as  that  term  is  defined  at  Section  328.3  of  this 
Chapter.  fEmphasis  added). 


By  providing  this  definition,  the 
Corj^  and  EPA  hope  to  substantially 
reduce  the  inconsistency  among  Corps 
District  offices  as  to  scops  of  the  de 
minimis  exclusion  for  disdiarges  of  . 
dredged  material. 

Much  of  the  inconsistency  among  the 
Corps  district  offices  on  this  issue 
resulted  &x>m  the  decentralized  nature 
of  the  Corps.  Recc^nizing  that 
conditions  and  situations  differ 
tremendously  across  the  country,  the 
Corps  confers  a  large  amount  of 
discretion  upon  each  of  its  district 
engineers  to  operate  the  regulatory 
program  in  a  reasonable  manner.  Each 
district  engineer  must  therefore  consider 
local  and  regional  factors  in  appl^g 
national  standards.  *11118  approadh 
enables  the  program  to  remain  flexible 
enough  to  interpret  (me  standard  set  of 
regulations  so  that  it  applies  to  widely 
varying  regiomd  needs  and 
circumstances.  In  carrying  out  their 
responsibilities,  districts  have  therefore 
had  to  interpret  terms  used  (but  not 
defined)  in  the  1966  regulation,  such  as 
“de  minimis,”  "incidental,*'  and 
"normal  dredging  operations'*  in 
response  to  specific  projects,  situatiems, 
an(l  regional  needs  and  these 
interpretatiema  have  differed  sennewhat 
across  the  country. 

Corps  headtpiarters  did  not  intercede 
to  halt  the  adoption  of  these  var3ring 
interpretations  so  long  as  they  did  not 
conflict  with  the  plain  wends  of  the 
regulations.  *1116  Corps  has  always 
provided  its  districts  with  the  flexibility 
to  interpret  the  Corps'  regulaticms  so 
that  they  may  be  reelronably  applied  to 
varying  circumstances.  So  Itnig  as  the 
districts  abided  by  the  regulatcny 
language  in  Sectitm  323.1(d).  that 
indicates  that  the  term  "discharge  of 
dredged  material  *  *  *  does  not 
include  de  minimis,  incidental  soil 
movement  occurring  during  normal 
dredging  operations,"  districts  were  not 
prohibited  from  developing  their  own 
operating  interpretations  of  "de 
minimis,"  "incidental,"  and  "normal 
dredging  operations." 

Today's  rule  aims  to  rectify  the 
ambiguity  inherent  in  the  1986  rule’s 
statements  on  “de  minimis  soil 
movement"  and  "normal  dredging 
operations,"  first,  by  making  it  clear  that 
the  exclusion  from  Section  404  of 
“incidental  movement"  of  dredged 
material  only  applies  to  such  movement 
occurring  in  the  (xiurse  of  "normal 
dredging  operations";  all  other 
incidental  discharges  of  dredged 
material  under  this  rule  can  Ira 
considered  a  dischaige  of  dredged 
material  regulated  under  Section  404. 
Second,  today’s  rule  for  the  first  time 


defines  "normal  dredging  operations," 
as  quoted  above. 

As  noted  above,  over  the  years  Corps 
district  offices  have  developed 
somewhat  diffsring  approaches  to  how 
they  regulate  the  v^ous  activities  that 
produce  incidental  discharges  of 
dredged  material.  To  sampfo  this 
dive^tv,  the  Corps  conducted  an 
informal  survey  m  eleven  Corps  district 
offices.  The  Co^  selected  the  districts 
surveyed  in  (nrdw  to  obtain  a  cross* 
section  of  likely  practices  among  districi 
offices.  The  Corps  did  not  intend, 
however,  for  tiiis  to  be  a  "scnentific" 
survey  statistically  representative  of 
practices  a<709S  the  country;  the  Corps 
simply  wanted  to  obtain  anecdotal 
information  regarding  the  range  of 
interpretations  and  practices  among  the 
districts.  In  the  suri^  the  Corps  fr^d 
that  many  districts  currently  regulate 
some  of  the  activities  coverid  by  this 
rule.  Although  the  Corps  is  not  aware  of 
any  district  that  regulatee  all  the 
activities  subject  to  the  rulemaking  in 
the  same  manner  that  today’s  rule 
dictates,  there  are  several  districts  that 
regulate  one  or  more  of  these  activities 
in  the  same  manner  as  provided  for 
under  this  rule. 

Sinc»  the  issuance  of  the  1990  RCU,  on 
landcleaiiitg  (RGL  90-5),  the  districts 
have  been  much  more  consistent  in  how 
they  regulate  landclearing.  In  the 
absence  of  comparable  guidanira  on 
ditching,  chaimelization,  and  minii^, 
the  Corps  districts  have  shown  a  greater 
diversity  in  their  r^ulation  of  th^ 
activities.  By  examining  the  informal 
survey  results  on  an  acdvity-by*a(dvity 
basis,  this  diversity  becxxnes  readily 
apparent. 

Virtually  aU  of  the  districts  surveyed 
regulate  ditihing  activities  that  involve 
sidecasting.  At  least  one  of  the  districts 
surveyed  regulates  ditching  activities 
that  produce  only  incidental  (iis(harge8. 
These  iiundental  discharges  were 
typically  in  the  form  of  chippings  or 
follback  from  ditching  machinery. 
Another  district  regulates  diuhing 
based  on  these  same  incidental 
discharges,  but  only  if  the  water  of  the 
U.S.  being  ditched  is  covered  by  some 
type  of  vegetation  that  the  district  (xnild 
use  to  clarify  the  activity  as 
landclearing,  and  thus,  apply  the 
guidance  in  RGL  90-6. 

Several  Corps  districts  surveyed 
regiUate  channelization  activities  baswi 
on  incidental  dis(harges.  These  districts 
tend  ro  foc:us  on  those  channelization 
operatiems  that  employ  drag  lines.  At 
least  one  of  tliese  districts  will  only 
regulate  these  (hannelization  activities 
if  the  activity  is  (tmduded  in  water. 

At  least  three  of  the  eleven  districts 
surveyed  regulate  mining  aertivities  in 
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the  watMs  of  the  U.S.  Two  of  these 
districts  are  currently  r^ulating  these 
activities  in  virtually  the  same  manner 
as  they  will  be  regulated  under  today's 
rule.  Other  districts  only  regulate 
mining  activities  if  the  material 
removed  is  in  water.  Yet  another  district 
regulates  the  discing  of  peat  bogs,  which 
is  required  in  the  mining  of  peat. 

As  explained  above,  metdumizad 
landclearing  is  being  regulated  in  a 
fairly  consistent  manner  by  all  Corps 
districts  due  in  large  part  to  the  series 
of  regulatory  guidance  letters  that  have 
been  issued  by  the  Corps  over  the  past 
decade.  Hiere  is.  however,  some 
inconsistency  in  how  the  most  recent 
RGL  (RGL  90-5)  is  currmtly  being 
applied  by  some  districts.  At  least  one 
district,  as  explained  above,  uses  the 
RGL  90-5  to  regulate  discharges 
incidental  to  ditching,  as  long  as  the 
area  has  some  tym  of  vegetation  on  it 

Some  degree  of  inconsistency  among 
the  Corps  districts*  in  regulating 
ditching,  channelization,  mining,  and 
even  landclearing  is  therefore  evident  in 
the  results  of  our  survey.  The  Corps  will 
readily  concede  that  practically  every 
district  will  have  to  (mange  same 
number  of  their  regulat<Hy  practices  to 
conform  to  t(xlay's  rule.  HowevM',  the 
allegaticm  that  today’s  rule  represents  a 
sudden  and  radical  departure  from  a 
longstanding,  official  interpretaticm  of 
our  Section  404  regulatory  Jurisdiction 
substantially  overstates  the  case. 

Commentors  specifically  (ited  several 
RGLs  on  landclearing,  the  only  written, 
national  guidance  the  Corps  bias  issued 
concerning  any  of  these  a^vities.  as 
evidence  tW  the  Corps,  by 
promulgating  this  rule,  allegedly  is 
drastically  departing  from  past  agency 
positions.  The  conunentors  frxnised 
mainly  (m  the  RGLs  that  were  issued  by 
the  Corps  in  1982  and  1985  that  more 
narrowly  construed  the  extent  to  which 
mechanized  landclearing  activities 
would  be  subject  to  Section  404.  RGL 
82-5  stated  that  Section  404  did  not 
cover  "[mjinimal  ("de  minimis”) 
movement  of  dirt,  in  and  of  itself, 
incidental  to  removal  of  planting  of 
vegetation.”  Under  this  RGL,  such 
activity  would  be  covered  if 
‘‘a(xx>mpanied  by  a  land  leveling 
operation  which  alters  the  topographic 
features  of  a  'water  of  the  U.S.’  thrwgh 
significant  movement  of  soil."  After  Die 
decision  was  issued  by  the  5th  Circuit 
in  Avoyelles,  the  Corps  issued  RGL  85- 
4,  which  provided  that  mechanized 
landclearing  activities  required  a 
Section  404  permit  if  "the  activity 
would  involve  burying  logs  or  burying 
bum  residue,  or  totally  or  partially 
filling  in  sloughs  or  low  areas,  or 
leveling  the  land."  This  RGL  also  stated 


that  piling  of  trees,  brush  and  stumps 
with  de  minimis  amounts  of  soil 
attacdied  m  gathered  in  the  piling 
operation  did  not  necessarily  constitute 
a  Section  404  discharge  unl^  it  would 
totally  or  partially  fill  in  sloughs  or  level 
the  land.  The  RGL  also  stated  that  the 
filling  of  stump  holes  is  normally  a  de 
minimis  disctiarge  because  of  the  de 
minimis  nature  of  the  incddental  soil 
movement 

EPA  and  the  Corps  acJcnowledge  that 
the  interpretation  of  the  applicability  of 
Section  404  to  mectranized  landclearing 
activities  contained  in  these  two  earlier 
RGLs  was  more  narrow  than  that 
reflected  in  today’s  regulation.  Rather 
than  view  tcxlay’s  rule  as  a  sharp 
departure  of  our  past  position,  however, 
we  believe  that  t^re  has  been  an 
evolution  in  the  agencies’  treatment  of 
mechanized  landclearing  under  Section 
404,  which  has  gradually  brought  more 
and- more  mechanized  landcdeering 
activities  under  regulation  by  the 
Section  404  program.  The  1982  RGL 
most  narrowly  cxmstrued  the 
applicability  of  Section  404  to  these 
activities,  wffiile  the  1985  RC^ 
recognized  additional  circumstances 
when  mechanized  landcleering  would 
trigger  Secticxi  404  Jurisdiction.  Finally, 
almost  three  years  ago,  the  Corps  issu^ 
RGL  90-5,  which  took  the  position  that 
mechanized  landcleering  activities 
generally  are  regulated  under  Section 
404  because  they  result  in  the 
redeposition  of  dredged  material. 
Today’s  rule  is  therefore  entirely 
consistent  with  the  guidance  issued  by 
the  Corps  in  1990. 

Thus,  while  our  position  has  changed 
over  the  course  of  the  last  decade 
regarding  the  applicability  of  Section 
404  to  mechaniz^  landclearing 
activities,  we  do  not  agree  with  the 
c»mmentors  who  argued  that  today’s 
mle  is  an  "abrupt”  reversal  of  our 
longstanding  position.  The 
interpretation  of  Section  404  cxintained 
in  the  landclearing  portion  of  today’s 
rule  is  the  position  that  has  been  taken 
by  the  Corps  since  1990.  This  position 
reflects,  mcneover,  the  gradual  increase 
in  our  apprectation  of  the  severe  adverse 
environmental  effects  associated  with 
mechanized  landclearing  that  has  led  us 
to  conclude  that  regulation  of  these 
activities  under  Se^on  404  is 
warranted. 

Even  if  one  were  to  ccmsider  today’s 
rule  an  "abrupt  reversal”  of  a 
longstanding  agency  position,  however, 
the  Corps  and  EPA  believe  that  such  a 
change  is  warranted  in  light  of  our 
increased  understanding  of  the  severe 
environmental  efiects  often  asscxnated 
with  the  activities  covered  by  the  mle, 
and  the  increasing  sophistication  of 


developers  wbo  seek  to  convert  waters 
of  the  U.S.  to  uplands  without  being 
subject  to  the  Section  404  regulatory 
program  as  previously  adminisle^  by 
the  agencies.  As  the  Supreme  Court 
recently  provided  in  Rust  v.  Sullivan,  an 
"agency,  to  engage  in  informed 
rulemaking,  must  consider  varying 
interpretations  and  the  wisdom  of  its 
policy  on  a  continuing  basis.”  Ill  S.  Q. 
1759, 1769  (1991),  quoting  Chevron 

U. S.A.,  Inc.  V.  Natural  Resources 
Defense  Council.  Inc.,  467  U.S.  837, 
863-64, 104  S.  Ct  2792.  The  Court 
further  explained  that  agencies  must  be 
provided  the  flexibility  to  "  ‘adapt 
[their]  mles  and  policies  to  the  demands 
of  changing  circumstancas.’ "  Id. 

Sucdi  chwges,  whether  dramatic  or 
slight,  must  be  cx>nsistent  with  the 
authorizing  statute  and  be  based  on  a 
"  ‘reasonedf  analysis.’  ”  Id.  quoting  Motor 
Vehicle  Mfrs.  Assn,  of  the  United  States 

V.  State  Farm  Mutual  Automobile  Ins. 
Co.,  463  U.S.  29,  42, 103  S.  Ct  2856, 
2866  (1983).  The  Corps  and  EPA  both 
strongly  believe  that  the  regulatory 
mandates  expressed  in  today’s  rule  are 
within  the  authorities  provided  to  om 
agencies  pursuant  to  Swtion  404  of  the 
Clean  Water  Act  Furthermore,  we  feel 
that,  to  whatever  extent  tcxiay’s  mle 
constitutes  a  change  of  previous 
practice,  sucdi  a  change  is  warranted,  for 
the  reasons  we  have  explained  in  the 
preamble. 

The  Corps  regulatory  program  over 
the  years  has  {Hoved  to  be  remarkably 
adaptable  to  cihanges  that  has  cxxrurred 
in  our  appreciation  of  wetland  functions 
and  values  and  in  our  inoeased 
imderstanding  of  the  effects  of  certain 
activities  on  wetlands.  Ever  since  the 
Ccnps  was  first  given  authority  to 
regulate  discharges  of  dredged  or  fill 
material  into  waters  of  the  U.S..  the 
Corps  and  EPA  have  been  taping  and 
defining  the  regulatory  program  with 
the  broad  discretion  granted  to  the 
agencies  by  the  CWA.  Today’s  mle 
embodies  many  changes  that  we  have 
gradually  adoffted  through  less  formal 
guidance  over  the  past  two  decades,  and 
incorporates  some  refinements  and 
clarificntions  to  our  policy  that  aieJong 
overdue. 

In  certain  respects,  and  for  every 
Corps  district,  today’s  mle  will  bring 
about  changes  in  our  previous  practice; 
however,  we  believe  that  such  changes 
are  warranted  in  order  to  ensure  that  the 
Section  404  program  can  efiectively 
protect  our  aquatic  resources  from  the 
degradation  that  can  result  from 
unregulated  mechanized  landclearing, 
ditching,  channelizaticm,  and  other 
excavation  activities.  As  discussed 
further  below,  we  have  learned 
increasingly  over  the  last  decide  how 
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these  activities  can  severely  impact  our 
nation’s  aquatic  resources,  and  we 
therefore  view  today’s  rule  as  an 
important  means  of  achieving  the 
objectives  of  the  CWA  to  "restore  and 
maintain  the  chemical,  physical  and 
biological  integrity"  of  mose  resources. 

The  sp>ecific  facts  of  the  case  that  led 
to  the  initiation  of  litigation  in  the 
Tulloch  lawsuit  provides  a  graphic 
example  of  how  mechanized 
landclearing  and  ditching  activities 
adversely  affect  the  aquatic 
environment,  and  of  the  inequities  that 
have  resulted  under  the  previous 
policies  for  regulating  these  activities. 
The  facts  in  Tulloch  help  demonstrate 
the  necessity  of  this  rule  by  revealing 
how  one  developqr  with  the  technical 
expertise  and  financial  resources  was 
able,  under  past  agency  policies,  to 
avoid  the  requirement  to  obtain  a 
Section  404  permit  for  environmentally 
destructive  acti\ities  in  waters  of  the 
United  States. 

The  Tulloch  case  involved  an  1800 
acre  development  project  in  New 
Hanover  County,  North  Carolina,  called 
the  Pembroke  Jones  Park.  In  1987,  the 
Corps  determined  that  about  700  acres 
of  the  site  were  wetlands.  The  developer 
performed  numerous  activities  in  the 
wetlands  that  "destroyed  or  degraded” 
them,  yet  the  Wilmington  District 
repeatedly  determined,  based  on  their 
understanding  of  the  policies  of  the 
Corps,  that  the  developer’s  activities 
should  not  be  regulated  under  Section 
404. 

The  developer  originally  applied  for  a 
permit  for  discharges  associated  with  its 
development,  but  withdrew  the 
application  in  light  of  concerns  among 
the  Corps  and  resource  agencies  about 
the  significant  adverse  effects  likely  to 
be  caused  by  the  development.  The 
developer  subsequently  met  repeatedly 
with  the  Wilmin^on  District  of  the 
Corps,  presenting  a  strategy  for 
constructing  the  same  project  without 
the  need  to  obtain  a  Section  404  permit. 
First,  the  developer  land  cleared  much 
of  the  wetland  acreage.  This  was 
accomplished  by  pushing  the  vegetation 
from  the  cleared  area.  Wilmington 
District  determined  that  since  ttie 
developer  removed  all  tlie  vegetation 
and  did  not  recontour  the  land,  this 
activity  did  not  require  a  Section  404 
permit. 

If  these  same  activities  were 
employed  after  the  promulgation  of 
today’s  rule,  those  activities  would 
trigger  Section  404  regulation.  Under 
the  rule,  for  example,  the  dirt  falling 
from  the  roots  of  the  trees  as  they  were 
removed  fi^om  the  ground,  in  and  of 
itself,  would  constitute  a  discharge  of 
dredged  material  that  would  subject  the 


mechanized  landclearing  operation  to 
regulation.  Pursuant  to  today’s  rule, 
these  landclearing  activities  pursued  by 
the  developer  would  certainly  destroy 
or  degrade  the  wetlands  and  therefore 
require  Section  404  authorization. 

Second,  the  developer  performed  two 
types  of  excavation  activities  in  the 
wetlands.  He  excavated  some  areas  to 
create  new  ponds  and  excavated 
drainage  ditches.  The  excavation  was 
performed  using  draglines  (in  the 
onds)  and  bacl^oes,  which  had  sealed 
uckets.  The  soil  excavated  was  either 
placed  directly  on  uplands  or  placed  in 
sealed  containers  resting  on  the  beds  of 
4-wheel  drive  and  6-wheel  drive  trucks 
or  pans.  The  exc.avation.  for  the  most 
part,  was  performed  in  such  a  manner 
that  only  drippings  hrom  the  buckets  of 
the  excavation  machinery  were  allowed 
to  fall  back  into  the  wetland. 

Using  computer  modeling,  the 
developer’s  consultant  determined  that 
by  excavating  ditches  four  feet  deep 
every  two  hundred  feet,  the  wetlands  in 
the  first  conversion  area  could  be 
drained,  eliminating  the  presence  of 
wetland  hydrology  and  wetland 
vegetation,  and  thereby  removing  the 
area  finm  Section  404  jurisdiction.  After 
these  ditches  were  completed  and  the 
water  table  had  dropped  sufficiently, 
the  Wilmington  District  released  the 
tract  from  jurisdiction.  The  developer 
used  this  technique  in  several  other 
tracts  which  were  also  later  released 
from  jurisdiction. 

The  developer  also  excavated  many 
acres  of  the  wetlands  in  order  to  create 
approximately  eighty-five  acres  of  open 
water  ponds.  He  also  inundated 
portions  of  the  wetlands  acreage  to 
create  additional  open  water  ponds.  The 
work  was  accomplished  by  constructing 
wooden  piers  that  the  Wilmington 
District  did  not  find  to  be  an  activity 
that  was  regulated  under  Section  404. 

During  the  course  of  the  excavation 
operations,  the  Wilmington  District 
determined  that  these  activities  were 
not  subject  to  regulation.  By  using 
sealed  buckets  and  container  trucks,  the 
developer  was  able  to  substantially 
reduce  the  amount  of  dredged  material 
being  redeposited  in  tlie  wetland. 
Although  the  Wilmington  District  later 
adopted  a  more  strict  position  regarding 
excavation  activities  in  wetlands,  the 
District  initially  determined  that  it 
would  not  require  the  developer  to 
secure  a  permit  based  on  the 
“drippings”  along. 

As  a  result  of  this  operation,  hundreds 
of  acres  of  environmentally  valuable 
pucosin  wetlands  have  been  converted 
into  a  residential  development  and  a 
golf  course  without  being  regulated, 
eliminating  opportunities  to  avoid  and 


mitigate  adverse  environmental  efiects. 
Pocosins  are  an  unusual  and  relatively 
rare  type  of  wetland  found  only  in  the 
Southeast.  Owing  their  existence  to  poor 
drainage  and  abundant  rainfall, 
pocosini  typically  serve  important 
water  quality  and  groundwater  recharge 
functions,  and  often  provide  habitat  for 
rare  plants  and  animals.  Because  of  the 
sophisticated  methods  employed,  this 
developer  was  able  to  evade  regulation 
under  the  Section  404  program  while 
destroying  these  ecologically  valuable 
wetlands. 

It  is  clear  that  the  methods  used  by 
the  developer  were  expressly  chosen 
because  they  would  avoid  triggering  the 
need  to  obtain  a  Section  404  permit.  The 
developer’s  representatives  met 
repeatedly  with  the  staff  at  the 
Wilmington  District  to  determine  what 
the  District  believed  was  the  exact 
extent  of  its  regulatory  jurisdiction  over 
wetland  excavation.  It  was  only  after  the 
developer  was  confident  that  it  could 
successfully  evade  Corps  regulation  that 
it  would  proceed  with  the  next 
destructive  portion  of  its  operation. 

It  is  precisely  because  ot  operations 
like  this  development  that  the  Corps 
and  EPA  have  decided  to  promulgate 
this  rule.  At  one  time  it  appeared  to  be 
sufficient  to  base  the  regulation  of 
ditching  on  sidecast  material.  This,  as 
well  as  other  similar  projects,  have 
demonstrated  that  this  is  no  longer  the 
case.  It  the  Corps  and  EPA  are  to 
perform  their  assigned  mission  under 
the  CWA,  “to  protect  and  restore  the 
chemical,  biological,  and  physical 
integrity  of  the  waters  of  the  U.S.,”  we 
believe  that  modification  of  earlier 
practices  and  policies  is  necessar>'  and 
appropriate. 

C.  Presumption  That  Mechanized 
Landclearing,  Ditching.  Channelization 
and  Other  Excavation  Result  in 
Discharges  ,, 

The  proposed  rule  contained  language 
that  would  have  established  an 
irrebuttable  presumption  that 
mechanized  landclearing,  ditching, 
channelization  or  ether  excavation 
activities  in  waters  of  the  United  States 
result  in  the  dische^ge  of  dredged 
material  (proposed  33  CFR  323.2(d)(2) 
and  40  CFR  232.2(e)(2)). 

1.  Public  Comments  and  Changes  to 
Proposed  Rule 

Commentors  expressed  several 
concerns  with  this  approach.  First, 
commentors  argued  that  the  terms 
"mechanized  landclearing,”  “ditching,” 
“channelization”  and  “excavation”  are 
vague,  and  therefore  do  not  provide 
clear  guidance  to  the  regulated  public  as 
to  whether  their  activities  would  require 
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a  pennit  under  the  rule.  Commentors 
argued,  moreover,  that  the  agencies  had 
not  presented  factual  information  in 
justify  the  conclusicni  that  these 
activities  invariably  result  in  discharges. 
They  contended  that  it  is  possible  in 
some  cases  to  conduct  some  of  these 
activities  without  causing  any  fallback 
or  redeposition  of  dredged  material. 

In  response  to  these  comments,  and  in 
order  to  ensure  that  the  final  rule  is 
clear  and  understandable,  the  Corps  and 
EPA  have  made  certain  changes  in  the 
final  rule.  The  agencies  have  deleted  the 
proposed  rule  language  that  would  have 
established  the  irrebuttable  presumption 
that  the  listed  activities  will  result  in 
discharges  of  dredged  material.  As 
explained  in  the  preamble  to  the 
proposed  rule  and  explained  further 
below,  we  believe  that  it  is  virtually 
impossible  to  conduct  mechanized 
landclearing,  ditching,  channelization 
or  excavation  in  waters  of  the  United 
States  without  causing  incidental 
redeposition  of  dredged  material 
(however  small  or  temporary)  in  the 
process.  However,  the  agencies  cannot 
rule  out  the  possibility  that,  in  a  highly 
unusual  case,  or  with  novel  technology, 
one  or  more  of  these  activities  might  be 
accomplished  without  such  a  dis^arge. 
Moreover,  since  the  agencies’ 
jurisdiction  over  a  particular  activity 
can  only  be  triggered  by  the  pres«ice  of 
a  discharge  in  the  specific  case,  the 
agencies  declined  to  make  a  categorical 
finding  in  this  regulation  that  the  listed 
activities  always  result  in  discharges. 
That  determination,  by  its  nature, 
depends  on  the  facts  of  a  particular  case. 
However,  the  agenci^  strongly 
admonish  any  party  considering 
conducting  any  one  of  these  activities 
without  obtaining  a  pennit  that  they 
may  be  proceeding  at  the  risk  of 
violating  Section  404  since,  under 
today’s  rule,  a  permit  is  required  in  any 
case  whore  any  inddentel  redeposition 
of  dredged  material  (however  small  or 
temporary)  is  cause  in  connection  with 
an  activity  that  would  destroy  or 
degrade  waters  of  the  United  States, 
unless  otherwise  exempted  under 
Section  404(f). 

Because  this  rule  does  not  make  a 
finding  that  mechanized  landclearing, 
ditching,  chaimolization  and  other 
excavation  will  always  result  in 
discharges,  commentor's  concerns  about 
the  factual  support  f(»’  such  a  finding 
are  no  longer  relevant.  Section  C,  below, 
however,  provides  a  detailed 
description  of  how  mechanized 
landclearing,  ditching,  channelization 
and  other  excavation  activities  can 
result  in  the  redeposition  of  dredged 
materials. 


Several  commentors  stated  that  the 
term  "mechanized  landclearing’’  should 
not  be  defined  to  include  operations 
such  as  the  moving  or  cutting  of 
vegetation  where  the  activity  occurs  at 
or  above  the  soil/sediment  line.  Some 
commentors  wanted  the  Corps  and  EPA 
to  clarify  which  landclearing  activities 
will  be  regulated  under  this  rule.  We 
agree  that  not  all  mechanized  operations 
involving  the  removal  of  vegetation  in 
wetlands  and  other  waters  of  the  United 
States  should  be  regulated  because  not 
all  these  operations  result  in  a  discharge 
of  dredged  or  fill  material. 

In  response  to  these  comments,  the 
definition  of  discharge  of  dredged 
melerial  in  the  final  rule  expressly 
excludes  "activities  that  involve  only 
the  cutting  or  removing  of  vegetation 
above  the  ground  (e.g.,  mowing,  rotary 
cutting,  or  cbainsewing)  where  the 
activity  neither  substantially  disturbs 
the  root  system  nor  involves 
mechaniziad  pushing,  dragging,  or  other 
similar  activities  that  redeposit 
excavated  soil  material."  Under  this 
language,  a  discharge  only  occurs  when 
mechanized  landclearing  activities 
occurring  in  waters  of  the  U.S.  cause 
soils  and  other  excavated  dredged 
materials  to  be  added  or  redeposited  in 
such  waters.  So  long  as  all  work  occurs 
above  ground  level,  and  root  systems  are 
not  substantially  disturbed,  the  cutting 
of  vegetation,  whether  using  hand-held 
equipment  or  equipment  mounted  on 
heavy  machinery,  would  not  cause 
either  the  addition  or  the  redeposition 
of  dredged  material.  For  example, 
maintenance  clearing  of  existing 
power  lines  and  chipping  cut  vegetation 
in  place  or  shearing  vegetation  above 
the  soil  line  where  the  vegetation  is  not 
subsequently  windrowed  or  otherwise 
pushed  would  not  usually  cause  a 
discharge  regulated  under  Section  404. 

Several  commentors,  however, 
appeared  to  argue  that  maintenance  of 
utility  line  corridors  would  never  result 
in  a  discharge  of  dredged  or  fill 
material.  These  commentors  cited  the 
decision  of  the  Fifth  Circuit  in  Save  Our 
Wetlands,  supra,  which  held  that 
cutting  of  trees  with  a  chainsaw  and 
windrowing  of  the  vegetation  did  not 
result  in  a  discharge  subject  to  Section 
404.  As  noted  above,  today’s  rule 
expressly  excludes  from  the  definition 
of  "discharge  of  dredged  material’’  the 
cutting  of  vegetation  above  the  ground. 
Under  today’s  rule,  if  vegetation  is  cut 
above  the  surface  and  then  lifted  into 
windrows  without  causing  redeposition 
of  excavated  material,  then  no  Section 
404  permit  is  required.  If,  however, 
windrowing  is  eccomphshed  in  a 
manner  that  would  redeposit  dredged 
material  (for  example,  by  pushing  the 


fallen  vegetation  vrith  a  bulldozer  or 
similar  equipment),  then  a  permit 
would  be  required. 

Unlike  certain  commentors.liowever, 
we  do  not  read  Save  Our  Wetlands  as 
holding  that  EPA  and  the  Corps  are 
precluded  under  the  CWA  from 
regulating  landclearing  unless  it  would 
result  in  a  conversion  of  waters  of  the 
U.S.  to  uplands.  That  decision  did  not 
construe  the  scope  of  the  agencies* 
statutory  authority  under  S^ion  404, 
but  rather  turned  on  EPA’s  and  the 
Corps’  regulatory  definition  of  dischtuge 
of  dredg^  material.  The  court  held  that 
the  activities  in  that  case  did  not 
constitute  a  discharge  of  dredged 
material  under  the  agencies’  regulatory 
definition  because  the  activity  would 
not  convert  wetlands  to  uplands.  An 
activity  involving  a  discharge  of 
dredg^  material  subject  to  today’s  rule, 
however,  would  require  a  permit  if  it 
would  destroy  or  degrade  a  water  of  the 
United  States.  We  do  not  read  Save  Our 
Wetlands  as  addressing,  in  any  respect, 
the  agencies’  statutory  authority  to 
adopt  the  regulatory  approach  we  are 
taking  here.  Indeed,  the  court  expressly 
noted  in  its  opinion  that  Congress  left  to 
EPA  and  the  Corps  how  to  define  the 
term  "dredged  or  fill  material.”  Id.  at 
647. 

2.  Description  of  Mechanized 
Landclearing,  Ditching,  Channelization 
and  Other  Excavation  Activities 

The  agencies  provide  below  a  detailed 
description  of  the  actual  processes 
involved  in  mechanized  landclearing, 
ditching,  cliannelization  and  other 
excavation.  This  discussion  is  intended 
to  be  illustrative  of  the  major  types  of 
landclearing  and  excavation  techniques 
currently  used,  and  is  not  intended  to  be 
exhaustive  or  limit  in  any  manner  the 
scope  or  applicability  of  the  final  rule. 
We  are  providing  this  description  in 
order  to  illustrate  the  manner  in  which 
these  types  of  activities  cause  incidental 
soil  movement,  which  results  in 
additions  or  redepositions  of  dredged 
material. 

a.  Mechanized  landcltaring.  In  the 
mechanized  landclearing  process,  the 
addition  or  redeposit  of  dredged 
material  can  occur  several  ways.  For 
example,  implements  used  in  the 
mechanized  iandclearing  process  are 
scraped  along  the  surface  of  the  ground 
or  pushed  into  the  ground  and  then 
moved  through  the  soil,  usually  by 
bulldozers  or  loaders.  Brushrakes, 
rootrakes,  chunkrakes,  disc  harrows, 
root  plows,  rippers,  bulldozer  plows, 
and  many  types  of  shearing  blades  are 
characteristic  of  the  type  of  equipment 
which  oprerate  in  this  way.  Brushrakes, 
for  example,  have  tines  which  scrape 
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below  the  ground  level  to  gather  and 
stockpile  slash  and  loose  ri^; 
chunlrakes  have  bowl  shaped  blades 
frequently  up  to  two  feet  or  more  in 
diameter,  which  cut  into  the  ground  and 
fluff  the  soil;  disc  harrows  knock  down, 
chop  and  partially  bury  weeds,  brush, 
and  small  saplings  by  using  concave 
disc,  two  feet  or  more  in  diameter,  with 
sharp  scalloped  edges;  root  rakes 
remove  roots  and  stumps  by  use  of  a 
fork-like  blade  pushed  through  the  soil; 
shearing  blades  are  tractor-moimted 
shears  which  can  weigh  up  to  several 
thousand  pounds  and  can  move  large 
amounts  of  debris,  soil  and  roots  if  they 
are  moved  along  the  surface  of  the 
ground.  Rippers  and  deep  plows  are 
pulled  along  below  the  soil  surface  to 
break  up  hard  pans  or  other  stiff  subsoil. 
The  arm  which  attaches  them  to  the 
bulldozer  or  loader  drags  through  the 
soil  surface,  moving  soil  aside  and 
thereby  cau.sing  a  discharge. 

When  the  implements  used  in 
mechanized  landclearing  move  along 
the  ground  or  through  the  soil,  they 
scrape,  pick  up,  move  or  otherwise 
displace  debris  and  soil  (including  leaf 
litter  and  humus)  and  usually  have  a 
leveling  effect  on  the  ground  by  moving 
debris  from  high  areas  to  low  areas. 
When  soils  are  picked  up,  moved,  or 
otherwise  displaced,  they  are  added  or 
redeposited  to  waters  of  the  United 
States  at  various  distances  from  the 
excavation  point  as  the  implements 
used  in  the  mechanized  landclearing 
process  move  through  waters  of  the 
United  States.  Daring  the  discing, 
tining,  or  raking  process,  for  example, 
soil  will  ride  in  front  of  the  disc,  tine, 
or  rake  if  the  disc,  tine,  or  rake  scrapes 
or  penetrates  the  ground,  resulting  in  a 
displacement  and  redepositing  of  soils 
and  sediments. 

The  addition  or  redeposit  of  dredged 
material  also  occurs  when  equipment  is 
used  to  knock  down  trees  and  rip  up 
root  systems  even  if  the  equipment  used 
does  not,  in  itself,  scrape  across  or 
penetrate  the  ground.  When  stumps  are 
ripped  out  of  the  waters  of  the  United 
States,  soils  and  sediments  are  added  or 
rcdeposited  back  into  the  waters  of  the 
United  States.  Also,  holes  and 
depressions  are  created  in  the  ground 
which  are  U’pically  filled  by  using  the 
vehicle  whi(±  removed  the  trees  and 
their  re  ..s  or  subsequently  by  other 
vehicles  or  equipment.  This  filling  or 
redeposition  would  constitute  a 
discharge  in  addition  to  tliat  which 
occurs  by  the  removal  of  the  slumps 
themselves.  Tree  pushers  and  tree 
splitters  are  examples  of  equipment 
which  normally  operate  in  this  way.  A 
tree  pusher  uses  a  bar  mounted  to  the 
front  of  a  bulldozer  or  loader  while  a 


tree  splitter  uses  a  V-shaped  blade, 
which  is  usually  about  18  to  20  feet  in 
length.  As  the  tree  pusher  or  tree  splitter 
knocks  the  tree  down,  the  roots  are 
usually  ripped  up  out  of  the  ground. 

Any  roots  remaining  are  then  typically 
removed  from  the  ground  by  the 
bulldozer's  blade.  Not  all  equipment 
used  to  remove  trees  disturbs  root 
systems,  or  pushes,  drags,  or  otherwise 
engages  in  an  activity  which  results  in 
a  discharge  of  dredged  material.  Some 
tree  shears  or  tree  pinchers,  for  example, 
may  be  operated  in  such  a  manner  so 
that  they  do  not  cauf^e  a  discharge  of 
dredged  material,  provided  the 
vegetation  is  cut  above  the  ground  while 
leaving  the  soils  and  roots  intact. 

b.  Ditching,  channelization  and  other 
excavation.  During  excavation,  material 
in  either  a  solid  or  semi-solid  form  is 
removed  from  the  waters  of  the  United 
States.  As  material  is  excavated  from  the 
waters  of  the  United  States,  the  addition 
or  redeposit  of  dredged  material  occurs 
through  soil  or  sediment  spills, 
drippings,  and  moving  or  displacing  of  . 
soils  and  sediments  as  the  dredging 
equipment  moves  through  the  soil  or 
sediments. 

Ditching  and  channelization  are  two 
types  of  excavation  activities  which 
often  occur  in  wetlands  and  in  other 
waters  of  the  Untied  States.  As  we  use 
the  terms  here,  ditching  is  the  act  of 
creating  ditches  (i.e.,  trenches  or 
troughs)  by  excavating  the  earth. 
Channelization  is  the  modification 
made  to,  within,  or  adjacent  to  an 
existing  stream  channel,  as  well  as  the 
rerouting  of  a  steam  channel.  Both 
ditching  and  channelization  are  used  to 
convey  water,  often  for  irrigation  or 
drainage  purposes  and  can  be 
accomplished  by  using  the  same 
equipment. 

Most  ditching  and  channelization 
activities  are  accomplished  using 
excavation  equipment  of  some  type, 
which  is  usually  characterized  by  the 
use  of  some  form  of  bucket  or  scoop  to 
excavate  soil  and  sediment. 

Mechanial  dredging  equipment 
typically  consists  of  a  backhoe,  a 
bulldozer,  a  dipper,  or  a  bucket.  A 
backhoe  is  a  hoe-type  or  pull-type 
shovel  usually  attached  to  the  back  of  a 
front  loader.  A  backhioe,  w'hich  shovels 
and  then  lifts  soil  or  sediments  from 
waters  of  the  United  States,  is  often 
used  during  the  construction  of  ditches 
or  for  stream  channelization  projects.  A 
dipper  and  bucket  operate  at  the  end  of 
a  boom,  which  is  attached  to  a  crane  or 
other  vehicle.  Buckets  are  suspended 
from  a  cable  and  dippers  are  fixed 
directly  to  the  boom.  Typically,  a  crane 
drops  the  bucket  into  the  soil  or  through 
the  water  column  to  the  bottom.  The 


bucket  is  filled  with  soil  or  sediments 
and  lifted  from  the  water  or  off  the 
ground  and  dropped  or  sidecast  on 
adjacent  grounds  or  into  vehicles  where 
it  is  mov^  to  another  disposal  site. 
Bucket  dredging  for  ditching  and 
channelization  projects  is  commonly 
done  with  a  dragline.  Draglines,  or  other 
equipment  of  this  kind,  operate  by 
dropping  the  bucket  into  the  soil  or 
sediment  and  then  dragging  it  through 
the  soil  or  sediment  until  it  is  filled. 

With  a  dipper,  as  with  a  backhoe,  a 
bulldozer  or  loader  pushes  the  scoop  or 
hoe  through  the  soil  or  sediment  in 
order  to  fill  up  the  dipper.  The  dipper 
is  then  moved  off  the  bottom  and  the 
collected  sediments  disposed  of  as  they 
are  with  buckets. 

Many  stream  channelization  projects 
are  accomplished  by  using  a  bulldozer 
to  push  sediments,  including  cobble, 
gravel  and  sand,  from  a  particular  point 
in  the  stream  to  another  location.  To 
complete  such  work,  the  bulldozer 
blade  is  lowered  into  the  bottom  of  the 
stream  and  then  moved  in  a  forward 
direction  which  results  in  the  pushing 
of  sediments  to  another  location  in  the 
steam  or  to  an  upland  area. 

Because  of  the  physical  processes  of 
soil  movement  inherent  in  the  act  of 
dredging,  the  use  of  bulldozers, 
draglines,  dippers,  and  backhoes,  or 
other  equipment  of  this  kind  will, 
except  in  limited  situations,  result  in 
some  addition  or  redeposition  of 
dredged  material.  The  addition  or 
redeposit  of  dredged  material  oeexurs  as 
soils  and  sediments  are  picked  up  and 
moved  during  the  excavation  process. 

For  example,  when  a  dragline  or 
backhoe  is  dragged  through  soils  or 
sediments,  such  soils  and  sediments  are 
displaced  and  redeposited  to  various 
distances  from  the  initial  excavation 
point  as  the  implement  used  in  the 
excavation  process  gathers  the  dredged 
material.  TWs  same  type  of 
displacement  and  redeposition  ocevus 
as  a  bulldozer  pushes  sediments  during 
a  stream  channelization  project.  Also, 
when  the  dragline  or  backhoe  stops 
moving  along  the  bottom  and  the  bucket 
is  raised,  additional  additions  or 
redeposits  of  soils  or  sediments  occur  as 
such  material  falls  from  the  bucket. 

The  cutterhead  dredge  is  the  most 
commonly  used  hydraulic  dredger.  It 
operates  by  using  a  rotating  cutter  to  cut 
into  the  sediments.  The  rotating  cutter 
is  attached  to  a  suction  line  which  sucks 
in  the  material  as  it  is  being  cut. 
Typically,  a  cutterhead  is  used  to  break 
up  the  sediment  and  mix  it  into  a  slurry 
and  then  pump  it  through  a  pipe  to  a 
disposal  area.  As  the  cutterhead  moves 
through  the  bottom,  it  pushes  the 
sediment  around  The  addition  or 


Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  23,  1993  /  Rules  and  Regulations  45019 


redeposit  or  dredged  material  occurs  as 
the  whirling  of  the  cutter  slings  some  of 
the  dredged  material  away  horn  the 
suction  of  the  pump  either  as  discrete 
clumps  or  in  suspension  and  adds  or 
redeposits  it  at  various  points  from 
where  the  cutterhead  moved  through 
the  bottom. 

D.  Effects  of  Mechanized  Landclearing, 
Ditching,  Channelization  and  Other 
Excavation 

The  agencies  received  substantial 
public  comment  regarding  whether  the 
activities  that  would  be  covered  by  this 
rule  in  fact  destroy  or  degrade  waters  of 
the  U.S.  Many  commentors  cited 
activities  that  they  believed  did  not 
cause  such  an  effect.  There  was  also 
confusion  regarding  the  meaning  of 
"degrade”  in  the  proposed  rule.  Some 
commentors  also  objected  to  the 
presumption  in  the  proposed  rule  that 
these  activities  destroy  or  degrade 
wetlands,  and  ^questioned  the  factual 
basis  for  such  a  presiunption.  These 
comments  are  addressed  below. 

1.  Definition  of  "Destroy”  and 
"Degrade” 

The  proposed  rule  did  not  contain 
definitions  of  the  terms,  "destroy”  and 
"degrade.”  In  the  preamble  to  the 
proposal,  however,  the  agencies 
solicited  public  comment  on  defining 
destruction  as  altering  an  area  "in  such 
a  way  that  it  would  no  longer  be  a  water 
of  the  U.S,”  and  defining  degradation  as 
occruring  when  a  discharge  "results  in 
an  identifiable  decrease  in  the 
functional  values  of  the  water  of  the 
U.S.”  57  Fed.  Reg.,  26896. 

Several  commentors  supported  the 
definition  of  "destroy,”  stating  it  was 
clear  and  concrete.  A  few  commentors 
recommended  that  the  definition  of 
"destroy”  be  modified  to  clarify  that  it 
is  only  necessary  to  determine  whether 
there  is  destruction  in  areas  currently 
being  delineated  as  waters  of  the  United 
States.  Two  commentors  felt  the 
destruction  threshold  was  inadequate 
and  that  destruction  would  also  occur 
when  a  wetland  or  other  special  aquatic 
site  is  converted  to  open  waterbody, 
such  as  conversion  of  a  wetland  to  a 
retention  pond.  Another  commentor 
disagreed  and  argued  that  this  type  of 
activity  did  not  destroy,  and  possible 
did  not  even  degrade,  waters  of  the 
United  States.  We  believe  that  the  term 
"destroy”  is  sufficiently  clear  that  no 
change  in  the  proposed  approach  is 
appropriate. 

We  agree  with  commentors  that  the 
jurisdictional  status  of  an  area  before 
and  after  an  activity  takes  place  should 
be  based  on  current  agency  guidance  for 
making  such  determinations.  While  we 


agree  that  conversion  of  a  wetland  or 
other  water  of  the  U.S.  to  another  type 
of  water  of  the  U.S.  (e.g.,  conversion  of 
a  wetland  to  open  water  such  as  a  lake) 
does  not  necessarily  "destroy”  a  water 
of  the  U.S.,  such  a  change  could  in  fact 
"degrade”  an  area  by  adversely  affecting 
at  least  one  of  the  aquatic  functions  of 
the  site.  As  discussed  further  below, 
while  there  may  be  some  environmental 
benefits  associated  with  such  a  project, 
any  adverse  effect  on  any  aquatic 
function  would  mean  that  an  activity 
required  a  Section  404  permit.  While 
such  an  activity  may  well  receive  a 
permit  based  on  consideration  of  the 
Corps'  public  interest  review  and  the 
Section  404(b)(1)  Guidelines,  we  do  not 
believe  that  it  would  be  appropriate  to 
exclude  such  activities  finm  the 
coverage  of  Section  404  entirely.  For 
clarity,  we  have  added  the  definition  of 
destroy  to  the  final  rule  (see  33  CFR 
323.2(d)(4);  40  CFR  232.2(8)(4)). 

By  far,  most  commentors  addressing 
these  terms  were  concerned  with  the 
definition  of  "degrade”  contained  in  the 
preamble  to  the  proposal  as  "an 
identifiable  decrease  in  the  functional 
values  of  waters  of  the  United  States.” 
The  commentors  stated  that 
"identifiable  decrease”  and  "functional 
values”  were  vague  terms,  which  were 
not  susceptible  to  measurement,  and 
that  adoption  of  these  terms  would  only 
contribute  to  increased  confusion  over 
the  Section  404  regulatory  process,  as  a 
result  of  subjective  determinations  made 
by  Corps  or  EPA  personnel.  Two 
commentors  felt  that  the  term 
"functional  values”  was  inappropriate 
and  should  be  replaced  with  "functions 
and  values,”  to  be  judged  separately 
since  functions  are  measurable  and 
values  are  subjective.  A  few 
commentors  recommended  that 
regulated  waters  he  generally  classified, 
according  to  potential  functions  and 
values,  for  their  respective  geographic 
areas,  while  two  others  felt  functions 
should  be  directly  related  to  the  science 
of  water  quality.  Several  commentors 
stated  that  there  is  no  established 
methodology  to  evaluate  functional 
values  for  impact  assessment.  Therefore, 
they  recommended  that  the  Corps  and 
EPA  develop  a  methodology  and/or 
identify  a  preferred  method  to  provide 
a  clear  and  precise  standard  to  measure 
degradation.  Further,  two  of  these 
commentors  also  felt  that  the  selected 
methodology  should  he  implemented 
only  after  promulgation  through  notice- 
and-comment  rulemaking. 

Several  commentors  disagreed  with 
the  example  presented  in  the  proposed 
rule,  i.e.,  that  if  the  hydrologic  regime  of 
a  wetland  is  altered  enough  to  change 
the  vegetative  composition  of  the  area. 


it  will  be  degraded.  These  commentors 
did  not  believe  a  mere  change  in 
vegetative  composition  automatij:ally 
results  in  degradation.  As  a  means  of 
better  clarifying  the  term  "degradation,"  - 
several  commentors  suggested  that  the 
definition  refer  to  an  "identifiable 
adverse  effect  that  the  proposed  activity 
is  likely  to  have  on  waters  of  the  United 
States.”  Two  commentors  suggested 
replacing  the  word  "identifiable”  with 
"significant”  and  one  commentor 
recommended  changing  "identifiable 
decrease”  with  "appreciable  decrease.” 

Because  there  was  confusion  among 
the  public  about  the  term  "degrade”  we 
have  chosen  to  include  a  definition  of 
degradation  in  the  final  rule  that 
incorporates  suggestions  made  by  some 
commentors.  Under  the  final  rule,  an 
activity  results  in  degradation  when  it 
would  have  more  than  a  de  minimis 
effect  cm  the  area  by  causing  an 
identifiable  individual  or  cumulative 
adverse  effect  on  any  aquatic  function. 
As  discussed  further  below,  this 
standard  is  a  threshold  for  determining 
whether  an  activity  requires  a  Section 
404  permit  at  all,  so  we  believe  that  any 
adverse  effect  to  any  aquatic  function  of 
the  site  would  constitute  "degradation” 
under  the  final  rule.  Evaluation  of  the 
project  and  its  overall  impacts  under  the 
Section  404(b)(1)  Guidelines  and  the 
Corps’  public  interest  review  would 
occur  during  the  permit  process. 

This  definition  changes  how  the  term 
‘‘de  minimis"  is  used  in  the  rule  from 
the  way  it  has  been  used  previously  in 
the  definition  of  "discharge  of  dredged 
material.”  In  the  previous  rule,  the  term 
"de  minimis"  referred  to  the  amount  of 
soil  moved  during  normal  dredging 
activities,  and  the  proposed  rule 
similarly  used  this  term  to  refer  to  the 
amount  of  soil  moved  in  the  process  of 
mechanized  landclearing,  ditching, 
channelization  and  other  excavation. 
The  definition  of  degradation  in  the 
final  rule  uses  the  term  "de  minimis"  to 
refer  to  the  degree  of  environmental 
effects  associated  with  these  activities. 
This  change  makes  sense  for  several 
reasons.  First,  using  the  term  "de  . 
minimis"  to  refer  to  environmental 
effects  is  consistent  with  the  intent  of 
this  rulemaking,  which  is  to  ensure  that 
incidental  discharges  associated  with 
mechanized  landclearing,  ditching, 
channelization  and  other  excavation 
trigger  Section  404  where  those 
activities  would  have  certain  effects  on 
waters  of  the  U.S.  Establishing  a  de 
minimis  effects  test  also  comports  with 
the  structure  and  goals  of  Section  404, 
which  focus  on  providing  protection  of 
waters  of  the  United  States  fix}m  adverse 
effects  associated  with  discharges  of 
dredged  or  fill  material. 


45020  Federal  Register  /  Vol.  58,  No.  163  /  Wednesday,  August  25,  1993  /  Rules  and  Regulations 


EPA  and  the  Corps  believe  that  the  de 
minimis  exception  contained  in  today’s 
regulation  is  within  the  agmcies’ 
authority  under  Section  404.  The 
underlying  focus  of  Section  404  is  on 
evaluating  and,  where  possible, 
reducing  and  avoiding  adverse  effects  to 
the  aquatic  environment  due  to 
discharges  of  dredged  or  fill  material. 
Section  404 's  focus  on  environmental 
effects  is  evident  in  numerous  aspects  of 
this  statutory  provision.  For  example. 
Section  404(c)  authorizes  EPA  to 
prohibit,  deny  or  restrict  the 
specification  of  any  site  for  the 
discharge  of  dredged  or  fill  material  if 
it  would  have  “unacceptable  adverse 
effects”  on  municipal  water  supplies, 
shellfish  beds  and  fishery  areas,  wildlife 
or  recreational  areas.  A  similar  focus  on 
environmental  effects  is  evident  in 
Section  404(f)(2),  which  “recaptures” 
activities  otherwise  exempt  under 
Section  404(f)(1)  where  the  activities 
have  the  purpose  of  changing  the  use  of 
an  area  of  waters  of  the  United  States, 
and  have  the  effect  of  impairing  the  flow 
or  circulation,  or  reducing  the  reach,  of 
waters  of  the  United  States. 

Thus,  the  very  purpose  of  Section  404 
is  to  conduct  an  environmental  review 
of  discharges  of  dredged  or  fill  material 
in  order  to  determine  the  gravity  of  the 
environmental  harm  associated  with  the 
discharge,  and  evaluate  ways  in  which 
that  harm  can  be  reduced  or  avoided. 
The  focus  of  Section  404  on  effects  of 
discharges  is  reflected  throughout  the 
Section  404(b)(1)  Guidelines  which,  for 
example,  prohibit  discharges  where  a 
practicable  alternative  would  have  less 
“adverse  impact”  on  the  aquatic 
ecosystem,  where  a  discharge  would 
cause  or  contribute  to  significant 
degradation  of  the  aquatic  environment 
or  where  appropriate  and  practicable 
steps  have  not  l^en  taken  to  minimize 
“adverse  effects  of  the  discharge  on  the 
aquatic  ecos^tem.”  See  40  CFR  230.10 
(a),  (c),  and  (d).  See  also  40  CFR  230.11 
(listing  types  of  effects  that  must  be 
considered  in  the  permitting  process). 

Therefore,  subjecting  de  minimis 
activities  to  review  imder  section  404 
would  be  a  needlriss  paper  exercise  that 
would  divert  limited  agency  resources 
from  focusing  on  discharges  associated 
with  environmental  effects  of  concern 
under  Section  404.  Given  the  clear  focus 
of  Section  404  on  regulating  activities 
based  on  their  euvironinental  effects,  we 
view  aa  exception  for  discharges  of 
dredged  material  having  de  minimis 
effects  as  a  tool  for  advancing  the  goals 
and  objectives  of  Section  404.  See 
Alabama  Power  Co.  v,  Costle,  636  F.2d 
323  (DC  Cir.  1979). 

We  note  that  the  exception  addressed 
by  tliis  rulemaking  was  already  present 


in  the  agenciea'  regulatory  definition  of 
“discharge  of  dredged  material.”  This 
rule  is  clarifying,  and  narrowing  the 
effect  of,  this  pre-existing  exception. 
Moreover,  os  discussed  further  below, 
EPA  and  the  Corps  have  included 
provisions  in  the  rule  to  help  ensure 
that  only  truly  de  minimis  activities  are 
exempt^  from  the  Section  404  progrcun 
by  requiring  that  dischargers  engaging 
in  mechanized  landclearing,  ditching, 
channelization  and  otlier  excavation 
obtain  a  finding  by  the  Corps,  or  EPA  as 
appropriate,  prior  to  their  discharge, 
that  their  activities  do  not  require  a 
permit. 

We  wish  to  emphasize  that  the 
threshold  of  adverse  effects  for  the  de 
minimis  exception  is  a  very  low  one. 
Under  the  final  rule,  an  identifiable 
adverse  individual  or  cumulative  affect 
on  any  aquatic  function  is  sufficient  to 
subject  an  activity  to  Section  404 
jurisdiction.  Some  activities  may  cause 
certain  adverse  effects  on  the  aquatic 
ecosystem  while  having  other  beneficial 
effects.  For  example,  an  activity  altering 
the  hydrology  of  a  wetland  may  result 
in  restoring  pre-existing  hydrology,  or 
may  improve  habitat  value  or  water 
quality  in  the  long-term.  If  the  activity 
would  result  in  some  loss  or  identifiable 
reduction  of  any  aquatic  function  to 
achieve  this  result,  however,  the  activity 
would  “degrade"  waters  of  the  U.S.  and 
a  permit  would  be  required  under 
today’s  rule.  For  example,  if  a  discharge 
activity  would  have  any  adverse  impact 
on  the  suitability  of  the  area  as  habitat 
for  any  species  utilizing  the  area,  a 
permit  would  be  required.  It  is  not  our 
intent,  therefore,  tfiat  the  positive  and 
negative  effects  of  the  activity  be 
balanced  and  to  require  a  permit  only  in 
tliose  cases  where  tlie  net  effect  is 
adverse.  Rather,  an  adverse  effect  on  any 
one  aquatic  function,  even  if  it  is 
temporary,  would  be  sufficient  under 
tlie  final  rule  to  trigger  the  Section  404 
permit  requirement. 

In  the  case  of  endangered  or 
threatened  species,  any  effect  of  an 
activity  on  such  species  would  trigger 
an  inquiry  by  the  Corps  as  to  the  nature 
of  that  effect,  and  whether  the  activity 
would  destroy  or  degrade  waters  of  tlie 
U.S.  within  the  meaning  of  today’s  rule. 
If  there  is  an  effect  on  endangered  or 
threatened  species  from  an  activity,  the 
Corps  in  consultation  with  the  Fish  and 
Wildlife  Service  or  the  National  Marine 
Fisheries  Service  (depending  on  the 
agency  having  jurisdiction  over  the 
species)  under  Section  7  of  the 
Endangered  Species  Act,  will  determine 
whether  the  activity  is  likely  to 
adversely  affect  the  species.  K  the  Corps 
finds  that  the  activity  is  not  likely  to 
adversely  affect  the  species,  and  the 


Service  concurs  in  writing  in  this 
finding,  then  the  activity  would  not 
“degrade”  the  water  within  the  meaning 
of  today’s  rule,  and  no  permit  would  be 
required.  If,  however,  either  the  Corps 
or  the  Service  believes  that  the  effect  is 
likely  to  be  adverse,  then  a  Section  404 
permit  will  be  required  for  the  activity. 

Other  examples  of  adverse  effects  on 
any  aquatic  function  would  be  an 
adverse  alteration  of  the  area’s 
hydrologic  regime,  or  of  the  type, 
distribution  of  diversity  of  vegetation, 
fish  and  wildlife  tfiat  depend  on  such 
waters.  Again  the  threshold  of  effect 
under  the  final  rule  is  a  low  one.  It 
would  not  be  necessary  for  a  discharge 
activity  to  remove  or  significantly 
impair  wetland  hydrology  to  trigger  the 
permit  requirement.  An  activity  that 
would,  for  example,  likely  reduce  the 
duration  of  inundation  or  saturation  of 
a  portion  of  wetland  would  “degrade” 
the  wetland  within  the  meaning  of  this 
rule.  Indeed,  in  some  cases,  increasing 
the  duration  of  inundation  or  saturation 
may  have  an  adverse  effect  on  an 
aquatic  function.  Similarly,  alteration  of 
the  vegetative  composition  of  a  water  of 
the  U.S.  does  not  require  that  all 
vegetation  be  removed,  or  that  the 
vegetative  composition  be  so 
significantly  altered  that  the  area  would 
no  longer  meet  the  hydrophytic 
vegetation  criteria  for  delineating 
wetlands.  A  lesser  change  to  the 
vegetation  of  an  area  can,  for  example, 
have  an  impact  on  the  function  of  a 
wetland  as  a  food  source  or  as  habitat 
for  a  species  utilizing  the  area. 

Activities  such  as  walking,  bicycling 
or  driving  a  vehicle  through  a  wetland 
would  have  de  minimis  effects  except  in 
extraordinary  situations,  and  the 
agencies  do  not  intend  to  devote  scarce 
resources  to  regulating  such  typically 
innocuous  activities. 

In  response  to  cqnlmentors  who 
thought  that  the  agencies  should 
establish  a  higher  effects  threshold  in 
this  rule  (e.g.,  activities  would  be 
regulated  only  when  they  have  a 
“significant”  effect  on  the  environment), 
we  wish  to  emphasize  that  the  de 
minimis  exception  is  necessarily  a 
narrow  one,  limited  to  “trifling”  or 
“inconsequential”  effects  (see  Alabama 
Power  Co.  v.  Costle,  636  F2d.  at  360  (EKi 
1979).  Moreover,  the  evaluation  of 
effects  under  this  rule  is  for  the  purpose 
of  determining  whether  an  activity  is 
subject  to  regulation  under  the  CWA  at 
all.  When  an  activity  poses  more  than 
de  minimis  effects  on  the  aquatic 
environment,  the  severity  of  those 
effects  will  be  evaluated  to  determine 
whether,  for  example,  a  class  of 
activities  would  have  minimal  effects 
and'therefore  could  be  authorized  by  a 
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general  permit.  See  CWA  Section  404(e). 
The  severity  of  effects  is  also  evaluated 
during  the  individual  permitting 
process  to  determine  whether  a  permit 
should  be  issued  and,  if  so,  with  what 
conditions.  Where  the  question, 
however,  is  whether  an  activity  requires 
authorization  at  all,  we  believe  that  the 
threshold  should  be  a  low  one, 
consistent  with  the  nature  of  the  legal 
de  minimis  exception. 

The  term  "significant  impacts"  by 
contrast,  generally  suggests  a  severe 
adverse  environmental  effect.  As  used 
in  the  National  Environmental  Policy 
Act  (NEPA),  an  action  "significantly” 
affecting  the  environment  triggers  the 
most  rigorous  of  environmental  reviews, 
an  environmental  impact  statement. 
Similarly,  under  the  Section  404(b)(1) 
Guidelines,  any  discharge  that  would 
"significantly”  degrade  waters  of  the 
U.S.  is  prohibited.  Such  a  high 
threshold  Is  not  appropriate  where,  as 
here,  the  question  is  whether  an  activity 
should  be  subject  to  regulatory  scrutiny 
under  Section  404  at  all. 

Because  commentors  expressed 
confusion  regarding  the  application  of 
the  plirase  "decrease  in  functional 
values”  that  was  included  in  the 
proposed  rule,  this  phrase  is  not 
included  in  the  final  rule.  Nevertheless, 
an  evaluation  of  the  functions  of  a  water 
of  the  U.S.  is  obviously  relevant  to 
determining  whether  an  activity  may 
cause  an  adverse  effect  on  waters  of  the 
U.S.  For  example,  an  area  whose 
functions  include  vegetation  serving  as 
a  food  source  or  habitat  for  migratory 
waterfowl  would  suffer  a  decrease  in 
that  function  by  the  alteration  or 
removal  of  vegetation.  However,  it  is  not 
our  intent  to  place  on  the  Corps  or  EPA 
a  heavy  burden  of  conducting  a  detailed 
evaluation  of  the  water’s  functions  and 
values  and  documenting  how  they 
would  be  impacted  by  an  activity.  Such 
an  inquiry  is  more  relevant  to  the 
evaluation  conducted  by  the  Corps 
under  the  Section  404(b)(1)  Guidelines 
and  Corps  regulations  in  the  permitting 
process  itself.  Again,  we  emphasize  that 
this  is  merely  the  threshold  inquiry  of 
whether  an  activity  should  be  subject  to 
regulation  under  Section  404  at  all.  We 
believe  it  is  sufficient  for  this  purpose 
that  the  Corps  or  EPA,  as  appropriate, 
evaluate  the  available  information  to 
make  a  reasonable  judgment  of  whether 
an  activity  will  adversely  affect  waters 
of  the  U.S. 

For  similar  reasons,  we  also  disagree 
with  commenters  who  suggested  that 
the  agencies  should  establish  a  scheme 
for  classifying  the  values  of  wetland 
areas  for  purposes  of  this  rule.  The 
"value”  of  a  water  of  the  U.S.  is  again 
something  that  should  be  considered  in 


the  permitting  process  when  the  Corps 
determines  whether  .a  discharge 
complies  with  the  Section  404(b)(1) 
Guidelines,  and  what  type  and  level  of 
mitigation  is  necessary  to  compensate 
for  the  impacts  of  a  project.  We  do  not 
view  a  detailed  consideration  of  values 
of  an  area  to  be  necessary  for  the  Corps 
or  EPA  to  determine  whether  an  activity 
would  simply  have  an  "adverse  effect” 
on  a  water  of  the  U.S. 

One  commenter  argued  that  the  rule 
should  list  the  specific  activities  that 
require  a  Section  404  permit  based  on 
the  type,  location,  and  known  impact  of 
the  activities  and  also  should  identify 
"de  minimis”  activities  that  will  not 
require  a  Section  404  permit.  While 
such  a  list  might  be  ideal  from  the 
regulated  community’s  standpoint,  the 
types  of  activities  that  involve  a 
discharge  and  would  destroy  or  degrade 
waters  of  the  United  States  are  too 
numerous  and  varied  to  list  definitively. 
They  generally  must  be  evaluated  on  a 
case-by-case  basis.  However,  today’s 
rule  does  provide  examples  of  several 
activities  that  require  a  permit  unless 
the  discharger  demonstrates  they  would 
not  destroy  or  degrade  waters  of  the  U.S. 
(i.e.,  mechanized  landclearing,  ditching, 
channelization  and  other  excavation  in 
waters  of  the  United  States). 

Several  commentors  argued  that  the 
agencies  had  failed  to  give  the  public 
adequate  notice  of  the  meaning  of  the 
terms  "destroy”  and  "degrade”  as 
required  by  the  Administrative 
Procedure  Act.  We  disagree.  Definitions 
of  the  terms  “destroy”  and  "degrade” 
were  discussed  in  the  preamble  of  the 
proposed  rule,  along  with  a  request  for 
public  comment.  The  definitions  of 
"destroy”  and  "degrade”  in  the  final 
rule  reflect  the  proposal  and  the  public 
comments  received.  We  believe  that  the 
agencies  have  fully  complied  with  the 
Administrative  Procedure  Act’s 
rulemaking  requirements. 

One  commentor  felt  that  the 
definitions  of  “destroy”  and  "degrade” 
contradicted  Section  101(g)  of  the  CWA. 
It  is  entirely  unclear  to  us  how  this  rule 
conceivably  would  be  inconsistent  with 
Section  101(g),  which  provides  that 
State  water  rights  will  not  be 
superseded,  abrogated,  or  impaired  by 
the  CWA.  This  aspect  of  the  rule  simply 
addresses  what  activities  result  in 
discharges  of  dredged  material  requiring 
a  permit  under  Section  404  of  the  Act. 
Merely  subjecting  activities  to  the 
Section  404  permitting  requirement 
cannot,  in  and  of  itself,  result  in  any 
impact  on  allocation  of  water  rights.  The 
substantive  criteria  for  processing 
Section  404  permits  are  not  altered  in 
any  way  by  this  rule. 


Two  commenters  believed  that  the 
determination  of  degradation  should  be 
the  responsibility  of  the  Stateuagency  to 
ensure  compliance  with  State  v^ter 
quality  standards.  We  disagree,  since 
the  Corps  and  EPA  are  charged  with 
administering  the  regulatory 
responsibilities  of  CWA  Section  404. 
Moreover,  degradation  of  waters  of  the 
U.S.  will  not  necessarily  be  limited  to 
consideration  of  State  water  quality 
standards. 

2.  Presumption  That  Activities  Destroy 
or  Degrade 

The  proposed  rule  also  would  have 
established  a  rebuttable  presumption 
that  mechanized  landclearing,  ditching, 
channelization  and  other  excavation 
would  result  in  the  destruction  or 
degradation  of  waters  of  the  United 
States.  See  33  CFR  323.2(c)(2);  40  CFR 
232.2(e)(2).  Some  commenters 
supported  the  proposed  rebuttable 
presumption  l^cause  they  felt  these 
activities  virtually  always  cause  adverse 
impacts  to  the  aquatic  ecosystem. 

Other  commentors  opposed  the 
presumption  in  the  proposal  on  the 
grounds  that  the  government  should 
bear  the  burden  for  demonstrating  that 
it  has  jurisdiction  over  an  activity. 

These  commentors  cited  the  discussion 
in  the  preamble  to  the  proposed 
revisions  to  the  wetlands  delineation 
manual,  in  which  the  government  stated 
that  it  bore  the  burden  of  demonstrating 
that  it  has  geographic  jurisdiction  over 
a  specific  area  under  the  statue.  These 
commentors  argued  that  such  a  burden 
should  also  fall  bn  the  government  here. 
Some  commentors  contended  that  the 
presumption  would  impose 
unreasonable  costs  on  project 
proponents  seeking  to  rebut  the 
presumption.  Commentors  also  argued 
that  the  presumption  was  based  upon  a 
factual  finding  that  these  activities 
virtually  always  destroy  or  degrade 
wetlands,  yet  the  agencies  have  not 
provided  record  support  for  such  a 
conclusion  beyond  the  reference  to  the 
"experience”  of  the  agencies  in 
administering  the  Section  404  program. 

We  believe  that  these  commenters 
have  misconstrued  the  nature  of  and 
basis  of  the  approach  in  this 
rulemaking.  In  the  proposed  rule,  the 
agencies  stated  that,  in  our  experience, 
mechanizfid  landclearing,  ditching, 
channelization  and  other  excavation 
virtually  always  destroy  or  degrade 
waters  of  the  United  States.  While  this 
statement  accurately  describes  our 
experience,  we  are  not  relying  on  such 
a  factual  finding  to  support  the 
approach  in  the  final  rule.  Rather,  we 
view  the  final  rule  as  legally  appropriate 
in  light  of  the  language  and  structure  of 
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Section  404,  whidi  prohibits  the 
discharge  of  dredged  or  fill  material 
except  in  compliance  with  a  permit 
under  Section  404.  In  our  view,  the 
addition  or  redeposit  of  any  dredged 
material  into  waters  of  the  U.S. 
associated  with  medianized 
landclearing,  ditching,  channelizaton 
and  other  excavation  constitutes  a 
“discharge,”  and  is  therefore  prohibited 
if  no  permit  is  obtained  under  Section 
404,  unless  otherwise  exempted  under 
Section  404(f). 

The  approach  taken  by  the  agencies  in 
this  rule  is  to  carve  out  a  narrow 
exception  to  the  Section  404  permitting 
requirement  for  certain  discharges  that 
are  associated  with  activities  that  have 
only  tfe  minimis  environmental  effects. 
We  do  not  view  this  exception  as 
compelled  by  the  Act.  There  is  no 
express  de  minimis  exception  in  Section 
404,  and  it  would  therefore  be  perfectly 
consistent  with  the  statutory  scheme  to 
require  that  any  person  dis^arging 
digged  material  in  the  course  of 
mechanized  landclearing,  ditching, 
channelization,  other  excavation  or  any 
other  activity  to  obtain  a  Section  404 
permit,  without  regard  to  the  effects  of 
the  associated  activity  on  waters  of  the 
U.S.  Nonetheless,  the  agencies  believe 
that  the  better  approach  in  this  case  is 
to  maintain  a  narrow  exception  for  those 
activities  that  have  only  a  de  minimis 
effect  on  waters  of  the  U.S.  This 
exception,  as  explained  above,  is 
consistent  with  Section  404  and  will 
help  improve  the  efiidency  and 
effectiveness  of  the  program  by  focusing 
limited  agency  resources  on  activities 
having  more  than  inconsequential 
environmental  effects. 

The  language  and  structure  cf  the 
final  rule  have  been  modified  to  reflect 
the  basis  for  the  agencies'  approach. 
First,  the  rule  states  that  any  addition  or 
redeposit  of  dredged  materials  into 
waters  of  the  U.S.  incidental  to  any 
activity,  including  mechanized 
landclearing,  ditching,  channelization 
and  other  excavation  constitutes  a 
"discharge  of  dredged  material.”  33  CFR 
323.2(dKl)(iii);  40  CTR  232.2(e)(l)(iii). 
The  rule  therefore  provides  that  a 
Section  404  permit  is  required  for  the 
incidental  discharge  unless  the 
discharger  demonstrates  to  the  Corps,  or 
EPA  as  appropriate,  prior  to  the 
discharge,  that  the  activity  associated 
with  the  discharge  does  not  have  or 
would  not  have  the  effect  of  dostrojnng 
or  degrading  any  area  of  waters  of  die 
United  States.  Under  the  final  rule,  a 
discharger  bears  the  burden  of 
demonstrating  that  such  activities  will 
not  destroy  or  degrade  the  waters  of  the 
U.S.,  including  wetlands.  33  CFR 
323.2(d)(3)(i);  40  CFR  232.2(e)(3)(i). 


Given  the  language  and  structure  of 
the  Act,  we  believe  that  the  approach 
adopted  in  the  final  rule  is  appropriate. 
Un^  die  CWA,  a  party  wishing  to 
discharge  dredged  material  into  waters 
of  the  U.S.  can  only  do  so  if  it  obtains 
a  Section  404  permit,  unless  otherwise 
exempted.  Therefore,  if  such  a 
discharger  conducting  medianized 
landcleering,  ditching,  channelization 
or  other  excavation  desires  to  proceed 
without  Section  404  autlKHization,  we 
believ’e  that  it  behooves  the  discharger 
to  obtain  an  affirmative  finding  from  the 
Corps,  or  EPA  as  appropriate,  prior  to 
the  discharge,  that  the  discharge  is 
subject  to  the  de  minimis  exception. 
Requiring  dischargers  to  bear  ^e  burden 
of  demonstrating  that  its  activities  do 
not  require  a  Section  404  permit  does 
not,  as  some  commentors  have  asserted, 
place  an  imreasonable  burden  on  the 
discharger.  Rather,  since  the  discharger 
would  otherwise  be  required  to  obtain  a 
permit  for  its  activities,  we  believe  that 
it  behooves  the  discharger  to 
demonstrate  affirmatively  that 
mechanized  landclearing,  ditching, 
channelization  or  other  excavation 
activities  should  be  exempted  from  the 
permitting  requirement.  Moreover,  EPA 
and  the  Corps  would  not  feel 
comfortable  establishing  a  de  minimis 
exception  for  mechanized  landclearing, 
ditching,  channelization  or  other 
excavation  activities  without  the 
procedural  protection  of  requiring  an 
affirmative  finding  prior  to  the 
discharge  by  EPA  or  the  Corps  that  the 
exception  is  appropriate  in  a  particular 
case.  This  will  ensute  consistency  in  the 
application  of  the  exception  and 
guarantee  that  the  exception  is 
interpreted  in  a  manner  consistent  with 
the  purposes  of  the  CWA.  Under  tlie 
final  rule,  dischargers  conducting 
activities  other  than  mechanized 
landclearing,  ditching,  channelization 
or  other  excavation  which  would  not 
destroy  or  degrade  waters  of  the  United 
States  (e.g.,  walking  and  vehicular 
traffic)  do  not  require  a  prior  finding  by 
the  relevant  agency  that  the  activity  can 
proceed  without  obtaining  a  Section  404 
permit.  The  agencies  do  not  believe  that 
it  would  be  practical,  or  an  efficient  use 
of  limited  agency  resources,  to  require  a 
prior  determination  in  such  cases. 
However,  should  any  activity — 
including  activities  other  than 
mechanized  landclearing,  ditching, 
channelization  or  other  excavation — 
undertaken  by  a  dischai^or  in  fact  have 
moie  than  a  de  minimis  effect  on  v/aters 
of  the  United  States,  that  discharger  is 
subject  to  enforcement  action  or  citizen 
suit  for  discharging  without  a  Section 
404  permit. 


Some  commentors  objected  to  the 
proposal  of  regulating  only  activities 
that  are  associated  with  incidental 
discharges  where  those  activities 
produce  certain  environmental  effects. 
These  conunentors  felt  that  the  agencies 
should  regulate  any  addition  or 
redeposit  associated  with  mechanized 
landclearing,  ditching,  channelization 
and  other  excavation,  regardless  of  its 
impact  on  the  aquatic  environment.  We 
do  not  believe,  however,  that  it  would 
be  an  effective  use  of  limited  agency 
resources  to  eliminate  completely  the  de 
minimis  language  in  the  current 
definition  of  “discharge  of  dredged 
material”  so  that  all  incidental 
discharges  would  be  regulated,  without 
regard  to  their  environmental  effect.  The 
underlying  purpose  of  Section  404  is  to 
avoid,  where  possible,  the  degradation 
cf  our  nation's  aquatic  resources  due  to 
discharges  of  dredged  or  fill  material, 
and  it  is  in  keeping  with  that  goal  to 
focus  limited  agency  resources  on 
activities  that  have  more  than  a  de 
minimis  effect  on  those  waters.  See 
Alabama  Power  Co.  v.  Costle,  636  F.2d 
323,  357-360  (DC  Cir.  1979). 

We  also  do  not  agree  with  one 
commentor  that  there  should  be  an 
opportunity  for  an  appeal  to  an 
independent  panel  of  a  decision  to 
require  a  Section  404  permit.  The  CWA 
grants  the  Corps  or  EPA,  as  appropriate, 
authority  to  determine  that  a  certain 
activity  is  subject  to  the  Section  404 
permitting  requirement.  Allowing  an 
“appeal”  at  such  a  preliminary  stage  in 
the  permitting  process  would  not  be  in 
accordance  with  the  agencies’  roles 
under  the  statute,  and  would  be 
wasteful  of  limited  agency  resources. 

Many  commentors  recommended  that 
the  Corps  specify  the  mechanism  by 
which  project  proponents  may 
demonstrate  that  Aeir  activity  does  not 
require  a  Section  4Q4  permit.  The  Corps 
district  engineer  and  ]^A  Region,  as 
appropriate,  will  require  the  minimum 
information  necessary  to  conduct  an 
adequate  evaluation  of  an  activity’s 
impacts.  The  submittal  to  the  Corps 
district  engineer  will  include,  as 
necessary,  the  following  information:  A 
written  description  of  the  project;  the 
specific  landclearing,  ditching, 
channelization,  or  excavation 
techniques  to  be  used;  the  equipment  to 
bo  used;  the  acreage  and  type  of  wetland 
or  other  waters  of  the  U.S.  to  be  affected; 
the  extent  and  type  of  impacts 
projected;  the  change  or  loss  of  w'elland 
functions  and  values  that  could  be 
anticipated  from  the  activity;  a  project 
loc.ation-vicinity  map;  the  name, 
address  and  phone  number  of  the 
applicant;  and  other  site-specific 
information  requested  by  the  district 
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engineer.  Based  on  this  information,  the 
Corps  district  engineer  or  EPA  Region, 
as  appropriate,  will  determine,  ivitbin  a 
reasonable  length  of  time,  whethffl'  a 
Section  404  permit  is  required. 

One  commentor  recommended  that 
the  language  of  the  proposed  rebuttable 
presumption  be  modified  to  have  the 
nature  and  extent  of  the  impact  assessed 
during  the  individual  permit  review 
process.  We  agree  with  the  intent  of  this 
suggestion;  however,  no  change  is 
necessary.  If  an  individual  Se^ion  404 
permit  application  is  submitted,  the 
Corps  will  evaluate  the  nature  and 
extent  of  the  impacts  of  the  activity  and, 
if  appropriate,  return  the  application  if 
noj^rmit  is  required. 

Finally,  we  do  not  believe  that  a 
determination  by  the  Corps  or  EPA  that 
a  discharger  must  obtain  a  permit  under 
today’s  rule  would  be  sublet  to  judicial 
review,  since  pre-enforcement  review  is 
not  available  under  the  CWA.  See  e.g., 
Avella  V.  Corps.  20  EXR  20020  (S.D.  Fla. 
1990),  aff’d  916  F.2d  721  (11th  Cir. 

1990)  (holding  that  Corps  finding  that  a 
discharger  could  nert  proceed  imder  a 
general  permit  and  had  to  obtain  an 
individual  permit  was  not  subject  to 
judicial  review). 

3.  Whether  Specific  Activities  Will 
Elestroy  or  Degrade  Waters  of  the  U.S. 

In  the  preamble  to  the  proposal,  we 
solicited  public  comment  on  whether 
there  were  certain  categories  of 
activities  which,  as  a  general  rule,  did 
not  destroy  or  degrade  waters  of  the  U.S. 
and  which  therefore  would  not  come 
within  the  scope  of  this  relation.  We 
address  below  comments  that  were 
submitted  on  this  issue. 

Many  commentors  felt  that  the 
modification  of  the  definition  of 
“discharge  of  dredged  material”  was  too 
expansive  and  would  result  in  the 
regulation  of  such  activities  as  walking, 
gazing,  vehicular  traffic,  and  boating  in 
waters  of  the  United  States.  Several 
other  commentors  indicated  that  the>’ 
belien'e  vehicular  traffic  should  be 
regulated.  As  indicated  above,  under 
today’s  rule,  we  are  not  regulating  every 
discharge  associated  with  activities  in 
waters  of  the  U.S.,  but  only  those 
associated  with  activities  which  have  or 
would  have  the  efiect  of  destroying  or 
degrading  any  area  of  a  water  of  the 
United  States.  We  believe  that  activities 
such  as  walking,  grazing,  vehicular 
traffic  and  boating  (excluding  prop¬ 
dredging)  in  waters  of  the  United  States 
would  not  generally  be  regulated  rmder 
this  rule  b^use,  even  if  they  do  result 
in  discharges,  tney  generally  do  not 
destroy  or  degrade  waters  of  the  United 
States.  As  discussed  previously, 
activities  such  as  these  do  not  require  a 


finding  prior  to  the  discharge  that  the 
activity  would  not  destroy  or  degrade 
waters  of  the  United  States.  If  the  effect 
of  the  activity  is  de  minimis,  then  a 
Section  404  permit  is  not  required. 

One  commentor  stated  that  the 
following  activities  should  be 
categorically  excluded  horn  regulaticm 
vmder  Section  404:  landclaaring 
activities  for  the  creation  and 
maintenance  of  utility  line  corridors; 
mechanized  landclearing  in  wetlands 
that  are  seasonally  dry  or  frozen, 
provided  that  cutting  of  brush  and 
timber  occurs  above  the  soil  surface; 
and  use  of  corduroy  roads  in 
constructing  utility  lines.  Another 
commentor  said  that  activities 
associated  with  the  construction  and 
maintenance  of  powerlines  and 
distribution  corridors  should  be 
exempted  from  regulation  under  Section 
404  b^use  they  do  not  destroy  or 
degrade  wetlands.  One  commentor 
suggested  that  routine  maintenance  of 
pipeline  rights-of-way  should  not 
require  an  individual  permit  since  there 
is  no  long-term  impact  on  vegetation. 
Another  commentor  stated  that  pipeline 
constructicHi  on  Alaska’s  North  Slope 
should  be  specifically  identified  as  an 
activity  that  should  lx  excluded  from 
regulation  under  Section  404  because 
the  pipelines  are  elevated  and 
supported  by  pilings  that  result  in  only 
temporary  ae  minimis  discharges. 

If  a  landclearing  operation  ci^  not 
disturb  the  soil,  no  discharge  occurs; 
thus,  such  activities  would  not  be 
regulated  (see  33  CFR  323.2(d)(1);  40 
232.2(eK2)(ii)).  We  do  not  believe 
that  it  would  be  appropriate,  as  this 
commentor  has  suggested,  to 
categorically  exclude  from  regulation 
mechanized  landclearing  to  create 
utility  line  or  transmission  line 
corridors.  As  we  have  explained  above, 
where  a  discharge  occurs,  we  believe 
that  it  is  appropriate  for  the  discharger 
to  bear  the  burden  of  demonstrating  that 
a  particular  activity  will  not  destroy  or 
degrade  waters  of  the  United  States. 
Pipelines  that  are  normally  built  on 
pilings  and  where  no  landclearing  or  fill 
pad  construction  is  recuired  are 
generally  not  regulated  under  Section 
404.  Similarly,  we  do  not  believe  it  is 
appropriate  to  categorically  exclude 
from  regulation  medianized 
landclearing  in  frozen  or  seasonally  dry 
wetlands.  While  we  agree  with  the 
commentor  that  cutting  of  brush  and 
timber  in  wetlands  above  the  soil’s 
surface  does  not  normally  resuh  in  a 
redeposition  of  soil  (see  33  CFR 
323.2(d)(l)(ii);  40  CFR  232.2(e)(2)(ii)).  as 
described  in  today’s  preamble  at  section 
in(c).  mechanized  landclearing  usually 
results  in  a  discharge  of  dredged 


material,  and  the  commentor  has 
provided  no  basis  for  concluding  that 
mechanized  landclearing  in  seespnally 
dry  or  frozen  wetlands  will  never  resuh 
in  such  a  discharge.  We  therefore  do  not 
believe  there  is  a  basis  to  exclude 
categorically  such  areas  from  the  scope 
of  this  rule.  Where  a  regulated  discharge 
occurs,  it  is  subject  to  this  rule, 
regardless  of  the  type  of  water  of  the 
U.S.  in  which  it  occurs. 

In  response  to  the  commentor’s 
request  that  corduroy  roads,  (i.e..  roads 
which  are  created  by  placing  cut  timber 
and  brush  along  the  centerline  of  a 
utility  line  corridor  through  a  wetland 
without  the  addition  of  dirt  or  rock  fill), 
should  be  excluded  from  Section  404 
regulation,  we  agree  that  this  activity 
generally  does  not  constitute  a  diseWge 
of  dredged  material.  However,  this 
activity  may  constitute  a  discharge  of 
fill  material,  and  require  Secdun  404 
authorization.  *1110  agencies  cannot,  as 
suggested  by  this  commentor, 
administratively  expand  the  statutory 
exemptions  for  farm,  forestry  and 
mining  roads  to  include  corduroy  roads 
used  for  utility  line  construction 
unrelated  to  farming,  forestry,  or  mining 
operations. 

Other  activities  that  commentors 
contended  should  be  excluded  from 
regulation  are:  Maintenance  of  flood 
control  structures  according  to  desiw 
specifications;  public  health  and  safety 
projects;  activities  associated  with  the 
maintenance  of  natural  or  mitigated 
wetlands;  construction  or  repair  of 
water  diversion  structures  to  divert 
water  under  state  water  rights,  where 
there  is  only  a  minor  amount  of 
excavation  with  temporary,  minimal 
impacts;  maintenance  dredging  of 
cooling  water  intake  channels;  dredging 
operations  in  wetlands;  the  creation  of 
stormwater  retention/detention  basins 
for  residential  construction  which 
involve  only  de  minimis  soil  movement 
that  should  not  destroy  or  demade 
wetlands;  certain  wetland  wildlife 
management  activities,  including 
wetland  wildlife  enhancement  work  and 
gravel  placement  in  river  channels  to 
serve  as  salmon  spawning  habitat;  and 
excavation  in  a  d^  streambed  or  similar 
areas,  which  will  not  cause  destruction 
or  degradation  of  a  water  of  the  United 
States. 

We  do  not  agree  with  these 
commentors  that  these  activities  would, 
as  a  general  rule,  not  result  in 
discharges  of  dredged  material  that 
w’ould  destroy  or  degrade  waters  of  the 
U.S.  For  example,  a  category  of 
activities  such  as  "public  health  and 
safety  projects”  relates  to  the  purpose  of 
the  activity,  not  to  whether  it  cau.'ses 
additions  or  redeposits  of  dredged 
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material  or  whether  it  will  destroy  or 
degrade  waters  of  the  U.S.  Activities 
associated  %vith  the  maintenance  of 
natural  or  mitigated  wetlands  might 
have  an  overall  purpose  of  benefiting 
the  environment,  but  may  nonetheless 
cause  certain  adverse  effects  warranting 
review  under  Section  404.  Such 
activities  may  be  addressed  through 
general  permits  if  they  would  have 
minimal  environmental  impacts. 
Similarly,  we  do  not  believe  that  there 
is  a  basis  for  concluding  that  the  other 
activities  listed  by  this  commentor  will 
not  destroy  or  degrade  waters  of  the 
United  States.  However,  some  of  these 
activities  are  authorized  by  existing 
nationwide  and  regional  general 
permits.  In  addition,  to  the  extent 
construction  or  repair  of  water  diversion 
structures  involve  the  construction  or 
maintenance  of  irrigation  ditches  or  the 
maintenance  of  drainage  ditches,  such 
activities  may  be  exempt  under  Section 
404(f)  of  the  Act.  Furthermore,  we  do 
not  believe  that  today’s  rule  will  greatly 
burden  the  regulated  public  because,  to 
the  extent  they  involve  minimal 
environmental  impacts,  the  Corps  will 
consider  issuing  general  permits  to 
regulate  those  activities. 

Two  commentors  requested  that  the 
nationwide  permits  not  be  subject  to  the 
presumption  and  demonstration 
requirements  of  Section  323.2(d)(2). 
They  recommended  adding  to 
§  323.2(d)(2),  as  follows:  “(2)  For  the 
purposes  of  paragraph  (d)(1), 
mechanized  landclearing,  ditching, 
channelization,  or  other  excavation 
activities  in  waters  of  the  United  States 
result  in  a  discharge  of  dredged 
ihaterial.  Further,  where  such  activities 
occur  in  waters  of  the  United  States  and 
are  not  authorized  under  the 
Nationwide  Permit  Program  at  part  330, 
the  activity  is  presumed  to  result  in 
destruction*  *  *.”  VVe  do  not  agree 
with  the  thrust  of  this  comment.  The 
tests  in  this  rule  go  to  the  question 
whether  an  activity  results  in  a 
discharge  of  dredged  material  requiring 
a  permit  under  Section  404.  By 
definition,  activities  already  covered  by 
a  Section  404  permit  (including 
nationwide  permits)  are  subject  to 
regulation.  The  .scope,  applicability  and 
potential  use  of  nationwide  permits  is 
not  affected  by  today’s  rule.  Those 
excavation  activities  that  destroy  or 
degrade  waters  of  the  U  S,  but  only  have 
minimal  adverse  envi.'oninenta)  effects 
may  qualify  for  coverage  under  a 
nationwide  permit  Corps  districts  are 
encouraged  to  develop  general  pennits 
fcr  those  classes  of  mechanized 
iandclearing,  ditching,  channelization, 
and  other  excavation  that  are 


determined  to  have  only  minimal 
individual  and  cumulative  adverse 
effects. 

Several  commentors  addressed 
discussion  in  the  preamble  to  the 
proposed  rule  regarding  "snagginw.” 
which  we  stated  included  “the  removal 
of  trees,  parts  of  trees,  or  the  like,  from 
a  water  body  to  prevent  their  interfering 
wdth  navigation.’’  We  concluded  that 
such  activities  generally  would  not 
result  in  a  discharge  and  therefore 
would  not  be  subject  to  Section  404, 
unless  in  a  particular  case,  the  snagging 
operation  would  result  in  a  discharge 
through  redeposition  of  soil  and  would 
destroy  or  degrade  a  water  of  the  United 
States.  Some  commentors  agreed  that 
snagging  operations,  such  as  the 
removal  of  trees  and  tree  parts  from 
streams,  should  be  regulated.  Two 
commentors  stated  that  all  snagging 
operations  should  be  regulated.  Another 
commentor  asserted  that  snagging, 
especially  in  waters  only  subject  to 
Section  404  jurisdiction  and  where 
Section  10  permits  are  not  required,  . 
should  be  regulated  because  it  involves 
a  discharge  and  will  result  in  significant 
adverse  impacts  to  wetlands  and  water 
quality.  One  commentor  suggested  that 
the  exclusion  for  snagging  should  be 
more  narrowly  defined  to  allow  removal 
of  tree  and  tree  parts  only  where  there 
is  interference  with  navigation  or  where 
tliey  are  likely  to  obstruct  normal  stream 
flow.  Several  commentors  expressed 
concern  that  the  new  proposed  rules 
would  negatively  affect  flood  control 
activities,  such  as  snagging  and 
dredging,  by  requiring  Section  404 
permits.  Two  cofhmentors  stated  that  an 
exemption  to  Section  404  is  needed  for 
the  maintenance  of  flood  control 
projects  that  involve  the  removal  of 
vegetation. 

We  have  caiefuily  considered  these 
comments  and  believe  that  qualifying 
the  term  “snagging"  in  the  proposal  to 
include  only  the  removal  of  trees  and 
tree  parts  where  that  removal  is  to 
prevent  their  interfering  witli  navigation 
is  not  appropriate.  Therefore,  for 
purposes  of  today’s  preamble,  we  are 
eliminating  tliat  qualification  (i.e., 
prevention  of  interference  with 
navigation).  The  determination  of 
whether  an  activity  involves  a  discharge 
of  dredged  material  is  not  based  on  the 
intent  of  llie  activity;  instead,  that 
determination  turns  on  whether  there  is 
any  addition  or  redeposit  of  dredged 
material  into  w  aters  of  the  United 
States.  Where  only  vegetation  is 
removed  during  a  snagging  operation 
and  no  discharge  of  dredged  or  fill 
material  occurs,  a  permit  is  obviously 
not  required.  Consequently,  snagging 
operations  will  only  be  regulated  when 


they  would  result  in  incidental 
discharges  through  redeposition  of  soil 
and  the  activity  would  destroy  or 
degrade  waters  of  the  United  States.  For 
this  rea^n,  we  do  not  agree  with  the 
commentor  who  suggested  inclusion  of 
an  additional  qualifier  (i.e.,  snagging 
only  includes  removal  of  trees  or  tree 
parts  where  they  are  likely  to  obstruct 
normal  stream  flow). 

While  today’s  rule  may  affect  those 
flood  control  projects  that  involve 
snagging  operations  that  result  in 
discharges  of  dredged  material  by 
requiring  authorization  under  S^tion 
404,  some  such  activities  may  already 
be  exempted  under  sections  404(f)(1)  (B) 
and  (C),  and  others  may  be  covered  by 
current  general  permits.  Also,  in  some 
cases,  general  permits  may  be  developed 
where  the  adverse  environmental  effects 
of  certain  snagging  operations  that 
involve  a  discharge  of  dredged  material 
into  waters  of  the  United  States  are 
determined  to  be  minimal. 

Several  commentors  expressed 
concerns  that  the  regulation  of 
excavation  would  affect  normal 
drainage  practices  around  small  isolated 
wetlands  that  allegedly  have  little  or  no 
value.  It  is  unclear  what  this  commentor 
means  by  normal  drainage  practices. 
Section  404(f)  provides  an  exemption 
for  maintenance  of  existing  drainage 
ditches,  and  such  practices  would 
therefore  not  be  affected  by  today’s  rule. 
To  the  extent  they  are  not  exempt,  such 
'  activities  in  small  isolated  wetlands 
may  also  be  authorized  by  nationwide 
permit  number  26  or  other  general 
permits.  In  general,  however,  we  believe 
that  the  approach  suggested  by  the 
commentor  is  overboard.  Small  isolated 
wetlands  can  be  of  great  cumulative 
importance  to  the  aquatic  ecosystem. 
Categorically  exempting  drainage 
activities  in  these  areas  from  Section 
404  of  the  Act  would  therefore  not  be 
warranted  or  apjlfopriate. 

Two  commentors  stated  that  it  was 
unclear  how  commercial  sand  and 
gravel  dredging  operations  would  be 
regulated  and  wanted  exemptions  for 
such  operations.  Several  commentors 
wanted  mining  exemptions  for  the 
removal  of  overburden  and  sand  and 
gravel  mining  operations  in  intermittent 
streams.  While  we  appreciate  these 
concerns,  we  believe  tliat  an  exemption 
would  be  inappropriate  for  this  type  of 
activity  since  send  and  gravel 
operations  do  involve  excavation 
activities  in  waters  of  the  U.S.  and  there 
is  no  basis  to  conclude  categorically  that 
these  activities  will  not  destroy  or 
degrade  waters  of  the  U.S.  Indeed,  mo.st 
mining  activities  result  in  significant 
alteration  of  the  aquatic  environment 
since  their  very  purpose  is  to  remove 
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overburden  and  substrate  materials,  and 
such  activities  generally  would 
therefore  have  an  identifiable  adverse 
impact  on  the  aquatic  environment.  We 
have,  however,  decided  to  include  a 
grandfather  provision  for  mining 
activities  that  have  not  been  regulated 
prior  to  the  adoption  of  this  rule  to 
allow  time  for  operators  to  obtain  the 
necessary  permits  and  for  the  Corps  to 
consider  development  and  issuance  of 
general  permits  for  mining  activities 
that  have  minimal  individual  and 
cumulative  impacts. 

One  commentor  expressed  concern 
that  the  rule  would  regulate  "normal 
reservoir  operations."  Such  activities 
below  the  ordinary  high  water  mark  of 
a  reservoir  will  often  require  Section 
404  authorization;  however,  districts 
may  develop  regional  general  permits  to 
authorize  certain  activities  wiUi 
minimal  impacts,  as  appropriate. 

One  commentor  express^  concern 
that  the  new  regulations  would 
discourage  developers  horn  creating 
stormwater  management  ponds  through 
the  excavation  of  existing  wetlands.  The 
agencies  note  that  today’s  rule  is  not 
meant  to  “discourage”  activities  that 
comply  with  the  Section  404(b)(1) 
Guidelines,  including  the  construction 
of  appropriate  stormwater  management 
ponds.  Under  today’s  rule,  the  creation 
of  stormwater  management  ponds  will 
be  regulated  under  Action  404  to  the 
extent  that  such  creation  involves  a 
discharge  of  dredged  material  incidental 
to  excavation  activities  which  destroy  or 
degrade  wetlands  or  other  wetors  of  the 
United  States.  However,  this  does  not 
mean  these  activities  are  prohibited, 
only  that  they  requi.Ti  Section  404 
authorization.  As  part  of  the  piermit 
evaluation  process,  the  agencies  will 
evaluate  whether  the  proposal  to 
excavate,  an  existing  wetland  to  create  a 
stormwater  management  pond  is  the 
least  environmentally  damaging 
practicable  alternative,  and  whether  all 
appropriate  actions  have  boen  taken  to 
minimize  impacts  to  the  aquatic 
ecosystem,  and  whether  ether  Section 
404  permitting  criteria  are  met. 
Moreover,  to  the  extent  creation  of 
stormwater  management  ponds  require 
the  construction  of  dikes  or  berms,  such 
activities  would  be  regulated  as  a 
discharge  of  fill  material,  regardless  of 
today’s  nde. 

Several  commentors  indicated  we 
should  regulate  the  pumping  of  water 
because  pumping  water  from  a  wetland 
has  the  same  effect  as  draining,  and, 
according  to  this  commentor,  “the 
impact  of  draining  would  be  considered 
an  identinable  decrease"  in  functions 
and  values  of  waters  of  the  U.S.  We 
believe  that  pumping  water  from  a 


wetland  or  other  waters  of  the  United 
States  would  not,  (n  and  of  itself, 
necessarily  result  in  a  discharge  of 
dredged  material.  See  Save  Our 
Community  v.  EPA,  971  F.2d  1155  (5th 
Cir.  1992).  However,  if  excavation 
would  be  nkiessary  to  accomplish  the 
pumping  and  the  activity  would  destroy 
or  degrade  a  water  of  the  United  States, 
then  the  discharge  activity  would  be 
regulated  under  Section  404.  Further,  if 
the  pumping  resulted  in  a  discharge  of 
other  pollutants  to  a  water  of  the  United 
States,  such  a  discharge  would  be 
regulated  under  Section  402  of  the 
CWA.  Section  404  covers  only 
discharges  of  dredged  cm*  fill  material. 

We  do  not  believe  that  simply  placing 
a  pipe  into  a  water  of  the  Unit^  States, 
per  se,  would  necessarily  involve  a 
regulated  discharge. 

One  commentor  indicated  that  the 
deepening  and  widening  of  existing 
ditches  should  be  regulated. 

Maintenance  of  existing  drainage 
ditches  are  exempted  from  the  permit 
requirement  under  Section  404(f)(1)(C), 
provided  the  original  dimensions  of  the 
drainage  ditches  are  not  increased. 

Those  excavation  activities  in  drainage 
ditches  that  deepen  or  widen  an  existing 
drainage  ditch  beyond  the  original 
dimension  do  not  qualify  for  an 
exemption  and,  if  they  would  expand 
the  carrying  capacity  of  the  ditch,  would 
likely  alter  the  nydroiogical  regime  of 
adjacent  areas,  and  therefore  result  in 
degradation. 

Some  commentors  indicated  that  they 
believe  that  many  excavation  activities 
are  beneficial  to  the  environment  and 
result  in  increased  aquatic  functions 
end  values,  including  excavation  for 
purposes  of  stormwater  management 
and  maintenance  of  ditches,  and  were 
concerned  that  many  such  activities  will 
be  regulated  undei  Section  404. 
However,  even  though  these  activities 
may  have  some  beneficial  effect-s,  they 
can  still  have  adverse  effects  by,  for 
example,  altering  the  hydrology  of  an 
area  of  the  water  of  the  U.S.  Therefore, 
thay  may  be  covered  under  this  rule. 
However,  the  Corps  will  consider  the 
u.se  of  general  permits  where  such 
environmentally  beneficial  activities 
otherwise  result  in  minimal  impacts.  In 
addition,  particular  cases  where  the 
applicant  can  damon.strate  that  tlie 
activity  would  not  destroy  or  degrade  a 
water  of  the  United  States  would  not  be 
regulated  under  Section  404. 

One  commentor  indicated  that  the 
preamble  should  clarify  that  the 
excavation  of  wetlands  to  place  drainage 
tiles  should  be  regulated  under  Section 
404  since  this  involves  a  discharge  and 
destroys  wetlands.  'The  excavation  of 
wetlands  to  place  drainage  tiles  is 


currently  regulated  under  Section  404 
unless  such  activities  qualify  for  a 
Section  404(0  exemption.  Activities  that 
involve  replacing  existing  field  drainage 
tiles  where  the  replacement  does  not 
increase  the  extent  of  drainage  beyond 
that  provided  by  the  original  tiling 
would  generally  qualify  for  such  an 
exemption. 

E.  Normal  Dredging  Operations 

Many  commentors  suggested  that  all 
discharges  of  dredged  material  should 
be  regulated,  stating  that  it  does  not 
seem  reasonable  or  consistent  to 
exclude  discharges  incidental  to 
“normal  dredging  operations"  for 
navigation,  while  regulating  excavation 
for  non-navigation  purposes.  One 
commentor  stated  that  the  proposal  was 
extremely  confusing  because,^  while  the 
preamble  discussed  eliminating  the  efe 
minimis  exemption,  the  proposed  rule 
mentioned  exemptions  for  certain  de 
minimis  activities.  The  commentor 
stated  that  the  proposed  rule  has  created 
a  disparity  with  respect  to  excavation  in 
waters  of  the  United  States  versus 
normal  dredging  operations  in  navigable 
waters  of  the  Unit^  States.  Several 
commentors  stated  that,  contrary  to  the 
explanation  that  normal  dredging 
operations  "generally  do  not  alter  the 
reach  or  flow  or  circulation  of  the 
waters,  nor  do  they  convert  waters  of 
the  United  States  into  dry  land  or 
degrade  wetlands,”  these  operations  do 
in  fact  have  negative  impacts.  These 
commentors  further  cited  specific 
examples,  including  increased 
sedimentation,  changes  in  salinity,  loss 
of  habitat,  alteration  of  flows,  changes  in 
circulation  and  lowered  dissolved 
oxygen  concentrations.  Two 
commentors  stated  that  the  exen7ption 
for  normal  dredging  operations  to 
maintain  navigation  is  acceptable  so 
long  as  the  term  “navigation  channel”  is 
clearly  defined  as  that  type  of  channel 
capable  of  carrying  commercial  traffic. 
However,  those  commentors  stated  that 
the  extension  or  deepening  of 
navigation  channels  should  be  regulated 
under  Section  404. 

Today’s  rule  clarifies  that  “normal 
dredging  operations’’  will  continue  to  be 
excluded  from  the  definition  of 
“discharge  of  dredged  material." 
“Normal  dredging  operations”  are 
defined  as  “dredging  for  navigation  in 
navigable  waters  of  the  United  States,  as 
that  term  is  defined  in  part  329  of  this 
Chapter,  with  proper  authorization  from 
the  Congress  and/or  the  Corps  pursuant 
to  part  322  of  this  Chapter;  however, 
this  exception  is  not  applicable  to- 
dredging  activities  in  wetlands,  as  that 
terms  is  defined  at  §  328.3  of  this 
Chapter"  (33  CFR  323.2(d)(3)(ii)). 
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There  are  several  reasons  for 
continuing  to  exclude  incidental  soil 
movement  occurring  during  “normal 
dredging  operations"  from  the 
regulatory  definition  of  "discharge  of 
digged  material."  The  overriding  goal 
is  to  ensure  that  discharges  of  dredged 
or  fill  material  into  the  waters  of  the 
United  States  are  regulated  in  a 
satisfactory  manner.  In  light  of  this  goal, 
the  Corps,  as  well  as  all  other  Federal 
or  private  dredging  entities,  fully 
comply  mth  the  regulatory 
requirements  of  the  Section  404  process 
for  any  and  all  disposal  of  the  dredged 
material  removed  from  the  navigation 
channel  during  dredging  and  discharged 
in  the  waters  of  the  United  States, 
whether  that  dredged  material  has  been 
generated  by  Corps  or  other  dredging 
operations.  Furthermore,  the  Corps 
applies  for  state  Section  401  water 
quality  certifications  and  any  required 
state  permits  for  these  disposal 
activities. 

The  Corps  has  established  a  two-part 
regulatory  fi'amework  for  the  actual 
dredging  portion  of  its  own  normal 
dredging  operations.  Prior  to  conducting 
any  normal  dredging  operations  for 
Corps  dredging  projects,  the  Corps  must 
comply  fully  with  its  Operations  and 
Maintenance  dredging  regulations.  (33 
CFR  209,  335,  336,  337,  and  338.)  These 
regulations  were  developed  by  the 
Corps  in  1986  specifically  to  address 
environmental  and  other  aspects  of 
normal  dredging  operations  on  the 
waters  of  the  United  States.  Pursuant  to 
these  regulations  the  Corps  must  fully 
comply  writh  NEPA,  the  Clean  Water 
Act,  including  Section  401,  the  Coastal 
Zone  Management  Act,  the  Endangered 
Species  Act,  the  Fish  and  Wildlife 
Coordination  Act,  the  Marine  Protection 
Research  and  Sanctuaries  Act,  and  all 
other  applicable  environmental  laws. 
Furthermore,  each  time  a  federally 
authorized  navigation  channel  is 
designated  or  modified.  Congress,  in 
effect,  conducts  a  public  interest  review 
through  the  authorization  process.  This 
provides  another  safeguard  that  the 
subsequent  normal  dredging  operations 
to  maintain  these  channels  are  in  the 
best  interests  of  the  Nation. 

The  procedure  is  different  for  those 
normal  dredging  operations  conducted 
by  other  Federal  agencies  or  non- 
Federal  entities.  The  Corps  requires  that 
these  dredgers  apply  for  a  Section  10 
Rivers  and  Harbors  Act  permit.  The 
Section  IG  permit  ptecess  includes  an 
extensive  public  interest  review 
pursuant  to  which  any  adverse  impacts 
of  the  proposed  dredging  are  fully 
discussed  and  analy^.  The  Corps 
must  ensure  that  NEPA,  CWA  Section 
401,  the  Coastal  Zone  Management  Act, 


the  Endangered  Species  Act,  the  Fish 
and  Wildlife  Coordination  Act,  the 
Marine  Protection  Research  and 
Sanctuaries  Act,  and  all  other  applicable 
Federal  environmental  laws  are 
complied  w'ith  prior  to  granting  a 
Section  10  permit. 

Considenag  these  various  types  and 
levels  of  review,  the  Corps  and  EPA 
have  concluded  that  it  would  not  be  in 
the  public  interest  to  require  that  the 
Corps,  other  Federal  agencies,  and 
private  entities  also  be  required  to 
secure  a  Section  404  permit  for  each 
normal  dredging  operation.  This  process 
would  be  resource  intensive  and 
duplicative,  and  would  only  serve  to 
divert  limited  Corps  and  EPA  resources 
away  from  permit  applications  that 
deserve  our  careful  scrutiny. 

Additionally,  the  Corps  and  EPA 
believe  that  this  is  an  appropriate 
approach  because,  as  a  general  rule, 
normal  dredging  operations  which  have 
been  subjected  to  the  above  regulatory 
process  and  associated  environmental 
safeguards  do  not  have  a  substantially 
adverse  effect  on  the  aquatic 
environment.  It  may  be  true,  as  some 
commentors  have  stated,  that  normal 
dredging  operations  can,  in  some  cases, 
cause  changes  in  sedimentation, 
salinity,  habitat,  flows  and  circulation 
patterns,  and  dissolved  oxygen 
concentration.  However,  the  Corps  and 
EPA  believe  that  these  impacts  are 
adequately  addressed  as  part  of  the 
regulatory  and  congressional  review 
processes  described  above  and  do  not 
warrant  the  additional  scrutiny  of  the 
Section  404  regulatory  process. 

As  stated  above,  two  commentors 
agreed  that  normal  dredging  operations 
conducted  in  Federal  (Corps  of 
Engineers)  navigation  channels  should 
not  be  regulated  under  Section  404; 
however,  these  commentors  argued  that 
any  deepening  or  extension  of  these 
channels  should  be  regulated  under 
Section  404.  We  disagree,  and  see  no 
reason  to  distinguish  between  normal 
dredging  operations,  on  the  one  hand, 
and  channel  deepening  or  extensions, 
on  the  other  hand.  For  one  thing, 
Congress  must  authorize  any  major 
extensions  of,  and  any  deepening  of, 
any  Corps  Federal  navigation  channel. 
Through  this  authorization  process. 
Congress  is  responsible  for  determining 
whether  it  is  in  the  public  interest  to 
conduct  these  activities.  Moreover, 
Federal  agencies  and  non-Federal 
entities  must  apply  for  a  Section  10 
permit  for  any  project  to  extend  or 
de^en  a  Federal  navigation  channel. 

The  Corps’  and  EPA^s  position  that 
incidental  soil  movement  associated 
with  normal  dredging  operations  does 
not  constitute  a  discharge  under  Section 


404  is  specifically  addressed  in  the 
Corps’  regulations  at  33  CFR  323.2. 

Since  1977,  the  Corps  has  consistently 
held  that  Section  404  does  not  apply  to 
incidental  ^oil  movement  during  normal 
dredging  operations.  We  continue  to 
believe  Uiat  “normal  dredging 
operations"  to  maintain  or  deepen 
navigation  channels  in  the  navigable 
waters  of  the  United  States,  with  proper 
authorization  firom  the  Congress  and/or 
the  Corps  under  Section  10,  will  not 
result  in  significant  environmental 
impacts  affecting  the  reach  or  flow  or 
circulation  of  the  waters,  nor  do  they 
convert  waters  of  the  United  States  into 
dry  land.  The  definition  of  "normal 
dredging  operations”  excludes  dredging 
that  takes  place  in  wetlands.  We  made 
this  exclusion  to  reflect  the  fundamental 
purpose  of  the  normal  dredging 
operations  exception,  which  is  to  allow 
for  the  maintenance  of  navigation 
channels.  We  believe  it  would  be  a  rare 
and  exceptional  circumstance  for  a 
party  to  propose  dredging  wetlands  for 
purposes  of  navigation.  If  such  an 
exceptional  case  were  to  arise,  however, 
we  believe  that  the  activity  should  be 
evaluated  under  Section  404  in  light  of 
the  special  functions  and  values  of 
wetleuids  that  Section  404  is  specifically 
designed  to  address. 

As  we  stated  in  the  proposed  rule,  it 
is  our  desire  to  avoid  duplicative 
regulation  of  dredging  itself  in  waters 
within  the  jurisdictional  scope  of  the 
Rivers  and  Harbors  Act.  Normal 
dredging  operations  in  the  navigable 
waters  will  continue  to  be  regulated  and 
evaluated  under  Section  10  of  the  Rivers 
and  Harbors  Act  of  1899. 

F.  Section  404(f)(1)(A)  Exemptions 

Several  commentors  expressed 
concern  that  the  language  of  the 
proposed  rule  might  be  construed  as 
we^ening  the  exemptions  provided  for 
normal  farming,  silviculture,  and 
ranching  activities  under  Section 
404(f)(1)(A).  A  few  commentors  urged 
the  continued  exemption  for  normal 
farming  and  forestry  practices  as 
provided  in  Section  404(f).  Many 
commentors  requested  clarification  tliat 
the  404(f)(1)  exemptions  would  not  be 
affected  by  the  new  regulations  and 
some  requested  that  the  following 
language  be  added  to  the  rule;  "The 
term  ‘discharge  or  dredged  material’ 
does  not  include  activities  defined  in  33 
CFR  323.4(a).’’  One  commentor 
requested  assurance  by  suggesting 
changing  §  323.2(d)(2)  to  state  that  the 
existing  exemptions  of  Section  404(f) 
are  not  presumed  to  have  the  effect  of 
destroying  or  degrading  waters  of  the 
United  States.  A  few  commentors  stated 
that  §  323.2(d)(1)  be  amended  to  read 
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"the  term  does  not  include  the  activities 
defined  in  §  323.4(a)(l)-(6).”  We 
disagree  that  any  further  clarification  is 
necessary.  As  indicated  in  the  Preamble 
of  the  proposed  rule,  this  rule  does  not 
change,  in  any  way,  the  manner  in 
which  the  Corps  and  EPA  determine 
whether  an  activity  is  exempt  under 
Section  404(f)  of  the  CWA.  Therefore, 
this  regulation  will  not,  in  any  way. 
affect  the  exemptions  for  normal 
agriculture,  silviculture  or  ranching 
activities  now  provided  by  Section 
404(f)(1)(A)  of  the  CWA,  or  any  of  the 
other  exemptions  found  in  Section 
404(f)(1). 

As  part  of  today’s  rule,  the  agencies 
have  also  made  an  additional  minor 
revision  to  the  Corps’  definition  of 
"discharge  or  dredged  material’’  which 
would  make  EPA’s  and  Corps’ 
definition  consistent  with  each  other 
and  conform  the  definitions  to  the 
language  and  intent  of  Section  404(0- 
The  EPA’  pre-existing  definition  . 
expressly  excludes  "plowing, 
cultivating,  seeding  and  harvesting  for 
the  protection  of  food,  fiber  and  forest 
products.’’  33  CFR  323.2(d).  EPA’s 
current  definition,  by  contrast,  does  not 
contain  this  exclusion,  see  40  CFR 
232.2(e),  although  the  proposal  would 
have  added  the  Corps*  language  in 
EPA’s  definition.  'The  final  rule  deletes 
this  exclusion  entirely  from  the 
definition  of  "discharge  of  dredged 
material"  because  it  has  created 
confusion  with  regard  to  the  effect  of 
today’s  rule  on  the  Section  404(f) 
exemptions. 

'This  exclusion  in  the  Corps’ 
regulation  predates  the  adoption  of 
S^ion  404(f)  in  the  1977  Amendments 
to  the  CWA.  Clean  Water  Act  of  1977, 
Public  Law  No.  95-217, 91  Stat.  1566 
(amending  33  U.S.C.  1251-1376). 
Section  404(f)(1)(A)  expressly  lists  these 
activities  as  examples  of  normal 
farming,  silviculture,  and  ranching 
activities  exempt  from  Section  404, 
unless  the  activities  would  be 
recaptured  under  Section  404(f)(2).  The 
exclusion  of  these  activities  from  the 
definition  of  “discharge  of  dredged 
material”  is  broader  than  the  exemption 
in  Section  404(f)  because,  under  the 
Corps’  regulatory  definition,  these 
activities  would  never  require  a  Section 
404  permit,  even  if  they  would  have 
effects  "recapturing"  the  activities 
under  Section  404(f)(2).  Since  Congress 
expressly  stated  in  Set^on  404(f)  that 
discharges  associated  with  these 
activities  require  a  permit  if  they  would 
be  recaptured  under  Section  404(f)(2), 
we  beUeve  that  the  exclusion  in  the 
current  rule  should  be  deleted  in  order 
to  be  consistent  with  Congressional 
intent  in  this  area.  The  Corps  and  EPA 


reiterate  that  today’s  rule,  including 
deletion  of  this  sentence,  has  no  effect 
with  regard  to  the  scope  and 
applicability  of  the  Section  404(f) 
exemptions.  'This  is  further  emphasized 
in  the  rule  at  §§  323.3(d)(3)(iv)  and 
232.2(e)(3)(iv).  Under  Se^on  404(f)(1), 
discharges  of  dredged  or  fill  material 
associated  with  certain  activities, 
including  normal  farming,  ranching, 
and  silviculture  activities,  are  exempt 
from  the  Act’s  permit  requirement, 
provided  that  mey  are  not  "recaptured" 
under  Section  404(f)(2). 

G.  Grandfather  Provision 

Numerous  commentors  requested  that 
the  Corps  and  EPA  include  a 
grandfather  provision  as  part  of  the 
revised  definition  of  "discharge  of 
dredged  material.”  In  light  of  these 
comments  and  consistent  with  past 
Corps  practice,  the  Corps  and  EPA  have 
included  such  a  provision  in  this  part  of 
the  final  rule. 

By  including  a  grandfather  provision 
here,  the  Corps  and  EPA  are  intending 
to  avoid  application  of  the  revised 
definition  of  "discharge  of  dredged 
material"  in  a  manner  that  would 
frustrate  the  reasonable  expectations  of 
persons  who,  as  explained  below, 
justifiably  relied  on  the  previous 
definition  of  that  phrase  as  interpreted 
by  the  regulatory  agencies.  At  the  same 
time,  however,  we  are  also  mindful  of 
the  goals  of  today’s  rule  and  the  overall 
goals  of  the  Clean  Water  Act. 

'Therefore,  we  have  developed 
procedures  to  "grandfather"  certain 
"discharges  of  dredged  material"  that, 
in  some  Corps  districts,  were  not 
considered  to  be  subject  to  regulation 
under  the  previous  definition  of  that 
term.  Under  these  procedures.  Section 
404  authorization  will  not  be  required 
for  discharges  of  dredged  material 
associated  with  ditching,  channelization 
and  other  excavation  activities  in  waters 
of  the  United  States  where  such 
discharges  were  not  previously 
regulated  and  where  such  activities  had 
commenced  or  were  under  contract 
prior  to  the  date  of  publication  of  this 
final  rule  in  the  Federal  Register,  and 
where  such  activities  are  completed 
within  one  year  from  the  date  of 
publication  of  the  final  rule.  This 
provision  does  not  apply  to  discharges 
associated  with  mechanized 
landclearing  because  the  Corps  current 
policy  (reflected  in  RGL  90-5)  has 
generally  subjected  this  activity  to 
Section  404  regulation.  To  further 
ensiire  that  implementation  of  the 
revised  definition  proceeds  in  a  fair  and 
equitable  manner,  the  Corps  will  be  able 
to  extend  the  one-year  grandfather 
provision  on  a  case-by-case  basis  subject 


to  the  following  three  conditions:  (1) 

'The  excavation  activity  is  of  a  type  that 
occurs  on  an  ongoing  basis,  eftEbar 
continuously  or  periodically  (e.g., 
seasonally);  (2)  the  discharger  submits  a 
completed  individual  permit 
application  to  the  Corps  within  one  year 
from  the  date  of  publication  of  this  final 
rule;  and  (3)  the  total  time  period  within 
which  the  excavation  activity  proceeds 
subject  to  this  grandfather  provision 
does  not  exceed  three  years  from  the 
date  of  publication  of  today’s  rule.  The 
agencies  recognize  that  the  revised 
definition  of  "discharge  of  dredged 
material"  is  likely  to  apply  to  some 
persons  who  have  been  engaging  in 
ongoing  excavation  activities,  such  as 
some  mining  or  sand  and  gravel 
operations,  which  given  their  ongoing 
nature  on  either  a  continual  or  periodic 
basis,  will  not  be  able  to  be  completed 
within  one  year  from  the  date  of 
publication  of  today’s  rule.  'Therefore,  in 
situations  where  persons  engaged  in 
excavation  activities  occurring  on  an 
ongoing  basis  have  acted  in  good  faith 
by  submitting  a  complete  individual 
permit  application  seeking  Section  404 
authorization  for  such  activities  no  later 
than  one  year  from  the  date  of 
publication  of  this  rule,  the  agencies 
believe  it  is  appropriate  to  retain 
sufficient  flexibility  to  ensure  that  such 
persons  are  not  prevented  from 
proceeding  with  these  excavation 
activities  pending  the  evaluation  of  a 
Section  404  permit  application  for  the 
discharges  associated  with  the  activity. 
'The  agencies  have  further  determined 
that  a  grandfather  period  not  to  extend 
beyond  three  years  fit)m  publication  of 
today’s  rule  is  sufficiently  long  to 
ensure  fair  and  equitable  treatment  of 
the  regulated  community  in  a  manner 
consistent  with  the  environmental  goals 
of  this  rulemaking  and  the  Clean  Water 
Act.  Moreover,  discharges  associated 
with  activities  that  were  regulated  by  a 
particular  Corps  district  prior  to  the 
promulgation  of  this  rule  will  not  be 
subject  to  the  grandfather  provision  in 
the  regulation.  If  a  discharger  is 
uncertain  whether  its  activity  was ' 
regulated  by  the  Corps  district  in  which 
the  discharge  would  take  place,  the 
discharger  should  contact  the  Corps 
district.  Finally,  the  grandfather 
provision  does  not  apply  to  landclearing 
activities,  since  the  ^rps  has 
interpret^  current  regulatory 
provisions  as  covering  mechanized 
landclearing  tmder  the  Section  404 
program  since  1990.  See  RGL  90-5. 

H.  General  Permit  Comments 
We  invited  public  comment  to 
identify  mechanized  landclearing, 
ditching,  channelization,  or  other 
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excavation  activities  that  would 
generally  have  minimal  environmental 
impacts  and  therafbre  be  potential 
candidates  for  authorization  under 
general  permits.  Several  commentors 
suggested  activities  that  are  either 
exempt  from  regulation  or  already 
covert  under  the  nationwide  general 
permit  program.  Several  commentors 
suggested  that  activities  having  minimal 
environmental  impacts  should  be 
authorized  by  general  permits,  but  they 
did  not  give  specific  candidate 
activities.  Another  commentor  indicated 
that  all  activities  should  be  regulated  on 
a  case-by-case  basis.  Several  activities 
were  suggested  for  authorization  by 
general  permits.  These  include  all 
mechanized  landclearing;  mechanized 
landclearing  in  seasonally  dry  or  frozen 
wetlands  where  brrish  and  timber 
cutting  occurs  above  the  soil  surface: 
landclearing  for  creation  and 
maintenance  of  utility  line  or  overhead 
transmission  line  corridors;  water 
diversion  structures  constructed  to 
exercise  water  ri^ts;  activities  when 
states  already  have  effective  regulatory 
controls;  discharges  incidental  to 
dredging  or  excavation  to  improve  fish 
emd/or  wildlife  habitat  or  to  restore 
previously  filled  wetlands;  excavation 
in  dry  streambeds;  use  of  a  hydroax  to 
clear  vegetation:  creation  of  stormwater 
retention/detention  basins  for 
residential  construction;  and  sand  and 
gravel  mining  activities  having  minor 
impacts. 

The  general  permit  program  is  an 
extremely  important  regulatory  tool 
used  by  ^e  C^rps  to  regulate  efiectively 
activities  with  minimal  impacts  on  the 
aquatic  environment.  The  Corps  does 
not  have  the  resources  to  regulate  all 
activities  on  a  case-by-case  individual 
p)ermit  basis.  Therefore,  we  must  focus 
our  resources  on  those  activities  with 
more  than  minimal  impacts.  Moreover, 
general  permits  are  very  effective  in 
protecting  the  aquatic  environment, 
because  they  are  issued  with  stringent 
conditions  that  limit  authorized 
activities  to  those  with  minimal  adverse 
effects.  This  regulation  may  increase  the 
number  of  discharges  regulated  by  the 
Corps  nationwide.  In  order  to 
administer  reasonably  the  regulatory 
program  and  protect  effectively  the 
environment,  the  Corps  will  identify 
those  activities  with  minimal  impacts 
and  pursue  development  of  general 
permits.  We  appreciate  the  suggestions 
made  and  will  consider  them  for 
possible  issuance  as  nationwide  or 
regional  general  permits  in  the  near 
future.  Any  proposed  nationwide 
permits  will  be  published  in  the  Federal 
Register  and  any  proposed  regional 


general  permits  will  be  proposed  by 
public  notice  to  obtain  public  cemment 
before  a  decision  is  made  whether  to 
issue  such  nationwide  or  regional 
general  permits. 

rV.  Revision  to  Definition  ot  “Discharge 
of  Fill  Material;"  33  CFR  323.3(c)  and 
40  CFR  232.2(r) 

We  have  organized  the  numerous 
comments  on  the  regulation  of  pilings  as 
fill  material  into  several  issues.  Our 
discussion  of  the  comments  is  provided 
below. 

A.  Summary  of  Major  Issues  and 
Changes  From  the  Proposal 

Many  commentors  supported  the 
proposed  revisions  on  the  grounds  that 
the  regulation  of  the  placement  of 
pilings  as  a  discharge  of  fill  material 
was  necessary  under  Section  404  to 
ensure  that  adverse  impacts  to  wetlands 
and  other  aquatic  resources  are 
minimized.  Many  of  these  commentors, 
as  explained  in  more  detail  below,  also 
argued  that  the  placement  of  pilings 
should  be  regulated  as  a  discharge  of  fill 
material  in  a!I  circumstances,  and  that 
the  proposed  revisions  contained 
unnecessary  and  unjustified  limitations 
and  exceptions.  Other  commentors 
contended  that  EPA  and  the  Corps 
lacked  the  authority  under  the  CWA  to 
regulate  the  placement  of  pilings  as  fill 
material.  Concerns  were  also  raised  by 
commentors  that  the  terms  used  in  the 
proposed  revisions  were  not  adequately 
defined  by  the  agencies. 

Based  upon  public  comments,  the 
agencies  have  made  certain  changes  to 
the  language  in  the  fegulations  to  clarify' 
when  the  placement  of  pilings 
constitutes  a  discharge  of  fill  material 
subject  to  regulation  under  Section  404. 
Under  the  final  rule,  the  placement  of 
pilings  in  waters  of  the  United  States 
shall  require  a  Section  404  permit  when 
such  placement  has  or  would  have  the 
physical  effect  of  a  discharge  of  fill 
material. 

The  agencies  have  made  two  major 
changes  to  the  rule  in  response  to  public 
comments.  First,  we  have  deleted  the 
"functional  use  and  effect”  test  in  the 
proposed  rule.  In  addition,  the  final  rule 
does  not  contain  an  exception  for 
structures  “traditionally  constructed” 
on  pilings.  For  the  reasons  explained 
fur^er  below,  we  agree  with 
commentors  who  argued  that  the 
physical  effect  of  the  placement  of 
pilings  (as  opposed  to  its  functional  use, 
or  whether  the  structure  was 
traditionally  placed  on  pilings)  should 
be  the  focus  for  determining  when 
placement  of  pilings  constitutes  a 
discharge  of  fill  material.  We  recognize, 
however,  that  some  projects  generally 


use  pilings  in  a  manner  that  does  not 
result  in  the  same  physical  effect  as  the 
placement  of  fill  material. 

Consequently,  the  final  rule  notes  that 
placement  pf  pilings  for  these  projects 
(i.e..  linear  projects,  piers,  wharves,  and 
individual  houses  on  stilts)  generally  do 
not  have  the  effect  of  a  discharge  of  fill 
material  and  therefore  a  Section  404 
permit  will  generally  not  be  required  for 
these  projects.  The  Corps  and  ^A. 
nevertheless,  reserve  the  right  on  a  case- 
by-case  basis  to  determine  that  the 
proposed  placement  of  pilings  to 
support  a  particular  linear  project  or  a 

E articular  pier,  wharf,  or  individual 
ome  on  stilts  does  have  or  would  have 
the  effect  of  fill  material  emd  therefore 
requires  Section  404  authorization. 

B.  Need  for  Regulating  Pilings  Having 
the  Effect  of  Fill 

The  Corps  adopted  RGL  90-8  in  order 
to  address  projects  placed  on  pilings  in 
waters  of  tlie  U.S,  that  would  have  the 
kinds  of  adverse  environmental 
consequences  generally  associated  with 
discharges  of  fill  material,  but  which 
were  not  subject  to  any  environmental 
review  under  Section  404  to  avoid  or 
mitigate  those  adverse  effects.  For 
example,  in  one  case,  a  developer 
proposed  a  large,  multi-use  hi^  rise 
waterfront  complex  which  would  have 
covered  over  16  acres  of  the  East  River 
in  New  York.  The  developer  proposed 
an  unconventional  construction 
method,  using  pilings  instead  of  solid 
fill  to  support  tne  16  acres  of  structures. 
The  developer  apparently  pursued  this 
course  of  action  in  order  to  try  to  avoid 
the  necessity  of  obtaining  a  Section  404 
permit.  To  provide  the  necessary 
structural  support,  the  pilings  would 
have  been  so  large  and  so  closely  spaced 
that  they  would  have  physically 
displaced  over  20%  of  the  bottom 
surface  area  and  the  water  column.  In 
addition  to  the  physical  displacement  of 
aquatic  habitat  due  to  the 
extraordinarily  dense  spacing,  the 
project  would  have  substantially  altered 
current  and  sedimentation  patterns  such 
that  at  least  some  of  the  covered  area 
would  have  silted  in  and  eventually  lost 
its  character  as  a  water  of  the  U.S. 

In  another  case,  a  13-acre  hotel/office 
development  project  was  proposed  to  be 
constructed  in  palustrine  forested 
wetland  in  New  Jersey.  This  wetland 
was  identified  as  habitat  for  more  than 
80  species  of  birds,  including  numerous 
migratory  birds  that  had  witnessed 
decreasing  population  numbers  due  to 
fragmentation  and  loss  of  habitat.  The 
developer  originally  proposed  that  the 
project  be  built  on  fill  material,  which 
would  have  required  a  Section  404 
permit,  but  subsequently  proposed  to 
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build  virtually  the  identical  project  on 
12-16  inch  diameter  pilings.  While  the 
pilings  did  not  need  to  be  spaced 
densely  to  support  the  structure,  as  in 
the  East  River  situation,  the  platform 
supporting  the  13  acre  development 
would  have  rested  from  3  inches  to 
approximately  one  foot  above  the 
wetland.  The  project  would  therefore 
have  prevented  sunlight  from  reaching 
almost  all  of  the  13  acres  of  wetlands 
underneath  the  structures,  thereby 
making  wetland  vegetation  growth 
impossible  and  causing  the  area  to  lose 
virtually  all  of  its  wildlife  habitat  value. 
The  project  also  would  have  contributed 
to  soil  erosion  by  killing  vegetation  that 
provide  soil  stability,  resulting  in 
interference  with  the  site's  natural  flood 
protection  function,  and  impairment  to 
downstream  water  quality.  Ultimately, 
the  developer  decided  not  to  pursue  this 
project. 

In  both  of  these  cases,  the 
environmental  effects  of  the  projects 
would  have  been  severe,  comparable  in 
many  respects  to  the  effects  that  would 
have  resulted  had  the  projects  been  built 
on  fill  material.  Adoption  of  RGL  90-8 
reflected  the  Corps’  belief  that  allowing 
such  projects  to  proceed  without  any 
environmental  review  under  Section 
404  would  not  be  consi.stent  with  the 
goals  and  objectives  of  the  CWA  or 
Section  404.  Regulating  pilings  when 
the  project  would  have  the  effect  of  fill 
will  therefore  help  insure  that 
potentially  damaging  activities 
constructed  on  pilings  in  waters  of  the 
United  States  are  reviewed  under 
Section  404. 

C.  Comments  on  Agenc/es’  Legal 
Authority  To  Promulgate  This  Aspect  of 
the  Regulation 

Several  commentors  argued  that  EPA 
and  the  Corps  lack  legal  authority  under 
the  Clean  Water  Act  to  issue  the 
proposed  regulation.  These 
commentors,  however,  did  not  cite  any 
provision  of  the  statute  or  discussion  in 
the  legislative  history  to  support  this 
contention;  they  simply  asserted  that 
placement  of  pilings  having  the  effect  of 
fill  was  not  the  same  thing  as  a 
discharge  of  fill  material  itself.  We 
believe,  however,  that  today’s  rule  is  a 
reasonable  exercise  of  our  authority 
under  the  statute. 

The  CWA  does  not  define  the  term, 
"fill  material.’’  Nor  does  the  CWA 
specifically  address,  in  any  manner 
whatsoever,  whether  the  placement  of 
pilings  in  waters  of  the  U.S.  is  a 
discheuge  of  fill  material  subject  to 
Section  404  of  the  Act.  Therefore,  it  is 
up  to  EPA  and  the  Corps  to  determine 
a  reasonable  regulatory  approach  to  this 
activity,  consistent  with  the  language 


6md  purposes  of  the  CWA.  We  have 
made  what  we  believe  to  be  a  very 
straightforward  determination  here  that 
placement  of  pilings  is  a  discharge  of  fill 
material  when  it  would  have  the  efiect 
of  fill  material  on  waters  of  the  U.S.  The 
agencies  believe  that  this  approach  is 
entirely  consistent  with  the  language  of 
the  Act,  and  helps  effectuate  the 
underlying  goal  of  the  statute  of 
protecting  our  nation’s  aquatic 
resomces. 

Several  commentors  requested  that 
we  not  pursue  this  rulem^ng  but 
instead  wait  to  see  how  Congress 
addresses  pilings  in  the  upcoming 
reauthorization  of  the  CWA.  Because 
this  rule  is  entirely  consistent  with 
existing  statute,  we  see  no  reason  to 
delay  promulgating  this  rule. 

One  commentor  argued  that  there  is 
no  justification  for  regulating  certain 
pilings  under  Section  10  of  the  Rivers 
ahd  Harbors  Act,  but  not  regulating 
them  as  ‘‘fill’’  luider  the  Clean  Water 
Act,  when  the  pilings  are  placed  in 
waters  subject  to  jurisdiction  of  both 
Acts.  This  commentor  also  suggested 
that  Section  10  jurisdiction  does  not 
substitute  for  Section  404  jurisdiction. 
Today’s  decision  to  define  fill  material 
under  Section  404  to  include  the 
placement  of  certain  pilings  is  not  in 
any  manner  related  to  the  regulation  of 
pilings  under  Section  10.  Section  10 
establishes  an  independent  regulatory 
program  that  regulates  any  work,  among 
other  things,  in  navigable  waters  that 
affects  the  navigable  capacity  of  those 
waters.  Regulatory  jurisdiction  under 
Section  10  does  not  depend  to  any 
degree  on  whether  the  work  involves  a 
’’discharge  of  fill  material.”  Therefore, 
we  do  not  believe,  as  this  commentor 
does,  that  the  scope  of  activities 
regulated  under  Section  10  of  the  Rivers 
and  Harbors  Act  and  Section  404  of 
CWA  must  be  the  same. 

D.  Establishment  of ‘Effects”  Tests  and 
Exceptions  to  the  Regulation  of  the 
Placement  of  Pilings  as  Fill  Material 

The  proposed  rule  contained  language 
that  would  have  regulated  the 
placement  of  pilings  where  the  pilings 
were  essentially  equivalent  to  a 
discharge  of  fill  material  in  physical 
effect  or  in  functional  use  and  effect.  In 
addition,  the  rule  would  have  provided 
exceptions  to  the  regulation  of  the 
placement  of  pilings  as  fill  material  in 
circumstances  involving  linear  projects 
or  projects  which  have  traditionally 
been  constructed  on  pilings. 

Commentors  expressed  several 
concerns  with  this  approach.  First, 
several  commentors  contended  that  all 
pilings,  without  exception,  should  be 
regulated.  One  commentor  also  argued 


that  pilings  are  by  definition  "fill 
material”  and  therefore  must  be 
regulated  in  all  cases.  Numeral^ 
commentors  were  concerned  that  the 
proposed  rule  was  arbitrary  since  it 
would  regulate  the  placement  of  pilings 
based  on  what  type  of  structure  is  built 
on  the  pilings.  Asserting  that  the  ' 
functional  use  of  the  pilings  is 
irrelevant,  several  commentors 
suggested  that  the  agencies  rely  solely 
on  the  physical  effect  test  to  determine 
when  the  placement  of  pilings  would 
constitute  fill  material.  Other 
^commentors  disagreed,  supporting  the 
inclusion  of  a  functional  use  and  effect 
test. 

We  agree  with  commentors  who 
argued  that  it  is  not  appropriate  to 
determine  whether  Section  404  applies 
to  the  placement  of  pilings  solely  on  the 
basis  of  the  functional  use  of  the  pilings 
or  whether  the  structures  on  the  pilings 
have  traditionally  been  built  in  this 
fashion.  As  discussed  earlier,  the 
agencies  have  deleted  the  "functional 
use  and  effect”  test  set  forth  in  the 
proposed  rule.  We  agree  with  certain 
commentors  that  this  test  was  vague, 
and  that  focusing  on  the  use  of  the 
pilings  structure  is  not  appropriate 
where  our  paramount  concern  is  the 
effect  of  the  placement  of  pilings  on  the 
aquatic  environment.  Our  primary 
motivation  in  adopting  the  pilings  RGL 
in  December  1990  and  in  proposing  this 
rule,  has  been  to  address  the  growing 
practice  among  some  project  proponents 
of  building  large  development  projects 
on  pilings,  even  though  they  would 
normally  have  been  placed  on  top  of  fill 
material.  In  these  cases,  the  projects  had 
a  clear  adverse  impact  on  the  aquatic 
environment,  yet  no  permit  was  being 
required  for  the  activity.  While  the  type 
of  structures  built  on  top  of  pilings  can 
be  indicative  of  how  the  pilings  will 
affect  the  aquatic  environment, 
ultimately  it  is  the  effect  of  the  pilings 
that  is  of  concern  to  us.  Focusing  solely 
on  those  effects  will  therefore  simplify 
implementation  of  this  regulation. 

For  the  same  reasons,  the  final  rule 
provides  that  the  placement  of  pilings 
will  not  be  excluded  fi^om  regulauon 
under  Section  404  based  on  whether  the 
structures  they  support  are  traditionally 
constructed  on  pilings.  The  final  rule 
will  require  a  Section  404  permit  when 
the  placement  of  pilings  has  orwould 
have  the  effect  of  a  disi^arge  of  fill 
material;  this  test  will  be  applied  in  all 
circumstances.  The  final  rule  also 
provides  examples  of  activities  that 
generally  have  the  effect  of  a  discharge 
of  fill  material,  including  the  following: 
projects  where  the  pilings  are  so  closely 
spaced  that  sedimentation  rates  would 
be  increased;  projects  in  which  the 
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pilings  themselves  effectively  would 
replace  the  bottom  of  a  waterbody: 
projects  involving  the  placement  of 
pilings  that  would  reduce  the  reach  or 
impair  the  flow  or  circulation  of  waters 
of  the  United  States;  and  projects 
involving  the  placement  of  pilings 
which  would  result  in  the  adverse 
alteration  or  elimination  of  aquatic 
functions. 

We  disagree,  however,  with  the 
commentor  who  argued  that  the 
placement  of  a  piling  is  by  definition  a 
discharge  of  fill  material  in  all  cases  and 
that  all  pilings  must  therefore  be 
regulated  under  Section  404.  As 
discussed  above,  the  CWA  does  not 
-  define  fill  material.  We  believe  that  it  is 
reasonable  to  define  the  placement  of 
pilings  as  a  discharge  of  fill  material 
when  such  placement  would  have  the 
effect  of  fill  material.  This  commentor 
apparently  believes  that  EPA  and  the 
Corps  are  compelled  to  regulate  the 
placement  of  a  piling  in  waters  of  the 
United  States  as  a  discharge  of  fill 
material,  even  where  the  placement 
would  not  have  effects  associated  with 
discharges  of  fill  material.  We  see  no 
provision  of  the  Clean  Water  Act  that 
would  compel  the  adoption  of  such  an 
approach.  We  have  taken  what  we 
believe  to  be  a  straightforward  and 
common-sense  approach  to  defining 
when  the  placement  of  pilings  is  a 
discharge  of  fill  material,  an  approach 
that  we  believe  is  entirely  consistent 
with  the  Clean  Water  Act. 

Several  commentors  raised  concern 
over  the  exception  for  the  placement  of 
pilings  in  Unear  projects,  ^me 
commentors  suggested  deleting  the 
exception  based  on  their  concerns  that 
adverse  impacts  to  the  aquatic 
ecosystem  would  occur  as  a  result  of  the 
construction  of  Unear  projects.  One 
commentor  suggested  that  linear 
projects  not  be  excepted  if  the  project 
woiild  "significantly  alter  the  flow  of 
water  or  increase  seidimentation  so  that 
the  quantity  and  quality  of  habitat  is 
reduced.”  One  commentor  also 
suggested  that  the  exception  for  projects 
that  have  traditionally  been  constructed 
on  pilings  be  eliminated,  while  another 
commentor  was  concerned  that 
determining  what  constitutes  a  pier  or 
marina  is  subject  to  “elastic 
interpretations”  and  therefore  should 
not  be  exempted.  Other  commentors 
supported  the  exception  for  linear 
projects,  and  one  commentor  requested 
that  "hot-oil”  pipelines  constructed  in 
Alaska's  North  Slope  be  included  in  the 
list  of  linear  projects  where  the 
placement  of  pilings  would  not  require 
a  Section  404  permit.  Some  commentors 
a>'gued  that  the  proposed  exceptions 
were  too  narrow,  and  suggested 


additional  examples  of  activities 
involving  the  placement  of  piUngs  that 
should  not  be  considered  a  discharge  of 
fill  material.  In  particular,  several 
commentors  suggested  that  the 
examples  of  structures  that  would  not 
require  a  Section  404  permit  due  to  their 
having  been  traditicmdly  constructed  on 
pilings  should  be  expanded  to  include 
"commercial  and  industrial  structures 
interrelated  to  wharves,  piers,  and 
marinas.”  Finally,  one  commentor 
suggested  that  all  non-water  dependent 
activities  in  waters  of  the  United  States 
be  regulated  under  Section  404. 

We  believe  that  linear  project 
construction  on  pilings  will  generally 
not  have  the  physical  effect  of  fill 
material.  We  recognize,  however,  the 
possibility  that  such  projects  could,  in 
certain  cases,  have  the  effect  of  fill 
material  and  therefore  should  be  subject 
to  Section  404.  Therefore,  the  regulation 
does  not  establish  a  definitive  rule  that 
linear  projects  will  never  have  the  effect 
of  fill  material. 

Nonetheless,  we  believe  that  it  will  be 
a  rare  case  when  pilings  used  for  linear 
projects  have  the  effect  of  fill  material 
and  require  authorization  imder  Section 
404.  The  most  significant  factors  in 
determining  whether  placement  of 
pilings  has  the  effect  of  fill  material  are  - 
how  densely  the  piles  are  placed,  the 
size  of  the  pilings,  and  the  ground 
clearance  of  the  structures  built  on 
pilings,  and  the  overall  areal  coverage  of 
the  structures  built  on  pilings. 

Closely  spaced  pilings  of  any  size,  for 
example,  can  have  tbp  effect  of 
substantially  replacing  an  aquatic  area. 
Very  large  pilings,  regardless  of  their 
spacing,  may  also  substantially  replace 
an  aquatic  area.  Large  or  closely  spaced 
pilings  can  also  affect  current  patterns 
and  sedimentation  rates.  The  above¬ 
ground  clearance,  and  the  overall  areal 
coverage  of  the  structures  built  on 
pilings,  affect  the  suitability  of  the  area 
underneath  for  vegetation  and  wildlife. 
The  losses  of  aquatic  and  wetland 
functions  and  values  under  these 
circumstances  can  be  the  same  as  would 
occ'JT  from  the  discharge  of  fill  material 
itself. 

Most  linear  projects  (piers,  wharves, 
bridges,  elevated  roads  and  pipelines, 
etc.)  do  not  require  either  closely  spaced 
pilings  or  overly  large  pilings  since  they 
generally  do  not  support  massive 
structures  requiring  great  support.  Also, 
although  some  linear  projects  (e.g., 
bridges  and  elevated  roads  and 
pipelines)  may  be  quite  long,  they 
generally  are  not  very  wide,  and 
therefore  would  generally  not  result  in 
the  overall  areal  coverage  that  can  result 
in  substantial  adverse  effects  on 


vegetation  and  suitability  of  the  area  as 
wildlife  habitat. 

Although  an  individual  home  on 
pilings  is  generally  not  "linear”  in 
design,  it  generally  shares  many  of  the 
same  attributes  as  linear  projects  so  that 
we  believe  that  it  generally  will  not 
have  the  effect  of  fill  material.  Most  pile 
supported  individual  houses  require 
neitner  closely  spaced  nor  large  pilings. 
An  individual  home  also  generally  does 
not  cover  large  areas.  Some  commentors 
objected  to  the  term  "single-family” 
houses  contained  in  the  proposed  rule. 
We  agree  that  this  term  was  somewhat 
vague  and  confusing.  We  have 
substituted  the  word  "individual”  for 
"single-family”  in  the  final  rule  in  order 
to  more  effectively  exclude  larger 
structures  (e.g.,  a  development  of 
multiple  single-family  houses)  that  may 
indeed  have  the  effect  of  a  discharge  of 
fill  material,  as  outlined  above. 

We  do  not  take  the  position  that  pile 
supported  linear  projects  and  an 
individual  house  on  pilings  can  never 
have  any  adverse  effects  on  the  aquatic 
ecosystem.  Obviously,  aquatic  life 
located  where  a  single  piling  is  placed 
will  be  crushed  by  the  placement  of  the 
piling.  Similarly,  even  less-than-massive 
structures  on  widely  spaced  pilings 
have  some  effects  on  the  aquatic 
environment.  We,  however,  are 
concerned  with  the  cases  where  the 
pilings  and  structures  they  support 
cause  impacts  on  the  aquatic 
environment  comparable  to  those  which 
occur  w'ith  the  discharge  of  fill  material 
(i.e.,  by  displacing  many  or  all  of  the 
aquatic  functions  of  an  area).  Today’s 
rule  will  ensure  that  such  effects  do  not 
occur  without  undergoing 
environmental  review  under  Section 
404  of  the  CWA. 

We  do  not  agree  with  commentors 
who  argued  that  we  should  expand  the 
proposed  exceptions<to  include 
"commercial  and  industrial  structures 
intenelaled  to  wharves,  piers  and 
marinas.”  Such  a  broad  category  of 
structures  could  certainly  include  those 
with  large  area  coverage  or  those  built 
on  large  or  closely  spaced  pilings; 
therefore  we  cannot  find  as  a  general 
matter  that  these  types  of  structures 
generally  would  not  have  the  effect  of 
fill  material. 

Several  commentors  expressed 
concern' over  the  manner  in  which  the 
effects  tests  were  defined.  Some  of  these 
commentors  suggested  that  the  rule 
should  be  consistent  with  the  test 
proposed  for  determining  whether  a  . 
discharge  of  dredged  material  occurs, 
i.e.,  the  rule  should  clarify  that  the 
placement  of  pilings  should  be 
regulated  as  a  discharge  of  fill  material 
only  when  the  activity  would  destroy  or 
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degrade  any  area  df  waters  of  the  United 
States.  One  commentor  suggested  that 
the  proposal  to  regulate  the  placement 
of  pilings  as  fill  material  when  a  project 
“significantly  alters  or  eliminates 
aquatic  functions  and  values"  was  too 
vague.  Another  commentor  was 
concerned  that  the  proposed  test  of 
whether  the  “pilings  are  so  closely 
spaced  that  sedimentation  rates  are 
increased"  would  be  difficult  to 
implement  given  technical  difficulties 
in  predicting  sedimentation  rates. 
Ckimmentors  also  requested  that  we 
develop  specific  thresholds,  such  as 
flow/temperature,  or  volume  change,  to 
determine  if  pilings  have  the  same 
physical  or  functional  effect  as  fill 
material.  For  example,  one  commentor 
recommended  setting  a  standard  volxune 
of  piles  to  be  used  in  one  project  below 
which  a  project  would  not  be  regulated 
because  there  would  be  “minimal 
environmental  impact.^’  One  conunentor 
suggested  that  use  of  the  phrase, 
“essentially  the  same  efiacts  as  fill”  was 
vague,  and  left  open  questions  of  how 
similar  the  efiect  woidd  have  to  be  in 
order  to  be  “essentially  the  same." 

The  agencies  disagree  with  the 
comments  that  suggested  the  inclusion 
of  the  same  “destroy  or  degrade”  test 
proposed  for  the  definition  of 
“discharge  of  dredged  material."  We 
note  that  the  definition  of  “discharge  of 
dredged  material,"  unlike  that  of  the 
“dis^arge  of  fill  material,"  historically 
has  contained  an  exclusion  for  de 
minimis  discharges  associated  with 
“normal  dredging  operations."  As  part 
of  today’s  rule,  the  agencies  are 
narrowing  that  exclusion  in  a  manner 
that  we  believe  carries  out  the  purposes 
and  objectives  of  the  CWA.  There  is  no 
comparable  language  in  the  agencies’ 
definition  of  “discharge  of  fill  material” 
and  we  see  no  justification  for  adding 
such  language. 

In  response  to  the  comment  that 
"significantly  alters  or  eliminates 
aquatic  functions  and  values”  was  too 
vague,  we  have  deleted  the  term 
“significantly.”  We  agree  that  this 
qualifier  would  add  confusion  to  the 
determination  of  whether  the  placement 
of  pilings  should  be  regulated  as  fill 
material,  end  is  unnecessary.  We  agree 
with  the  comment  that  precise 
predictions  would  be  difficult.  We 
believe,  however,  that  Corps  and  EPA 
staff  are  able  to  make  general 
predictions  regarding  sedimentation 
rates  that  may  result  from  the  placement 
of  pilings.  Moreover,  we  believe  that 
such  generalized  findings  would  be 
sufficient  to  determine  whether  a 
placement  of  pilings  would  have  the 
effect  of  a  discharge  of  fill  material. 
Consequently,  we  have  retained  this 


part  of  die  proposed  rule  ivithout 
modification. 

We  agree  with  the  concern  expressed 
over  the  use  of  the  term  "large”  when 
referring  to  structures,  and  have  deleted 
it  fiom  the  final  rule.  We  have  not  set 
specific  standards  or  thresholds  to 
measure  the  physical  effect  of  pilings  as 
suggested  by  comments,  as  we  believe 
the  circumstances  related  to  each 
situation  are  so  diverse  that  setting 
specific  standards  would  be 
inappropriate,  instead,  we  believe  the 
determination  of  the  efiect  of  the 
placement  of  pilings  should  be 
determined  on  a  case-by-case  basis 
considering  the  facts  of  each  individual 
case.  We  agree  with  the  commentor  that 
"essentially"  the  same  is  unclear,  and 
we  have  deleted  use  of  the  term  ' 
"essentieily”  in  the  final  rule. 

E.  Additional  Comments 

A  few  commentors  expressed  the 
need  to  note  specifically  that  existing 
nationwide  permits  are  not  affected  by 
this  rule  and  that  activities  determined 
not  to  be  subject  to  Section  404 
regulation  may  still  need  a  Section  10 
permit  when  undertaken  in  traditionally 
navigable  waters  of  the  United  States. 
With  regard  to  the  first  point,  today’s 
rule  does  not  modify,  in  any  manner, 
current  authorizations  provided  by 
existing  nationwide  permits.  However, 
the  Ck)rps  will  examine  the  need  for 
additiona]  general  permits  imder 
Section  404  for  those  projects  involving 
the  placement  of  pilings  that  have  less 
than  minimal  adverse  effects  on  the 
environment.  In  addition,  as  specifically 
provided  for  in  today’s  rule,  the 
placement  of  pilings  in  traditionally 
navigable  waters  of  the  United  States 
remains  subject  to  authorization  under 
Section  10  of  the  Rivers  and  Harbors 
Act. 

Another  commentor  expressed 
concern  that  the  regulation  will  prohibit 
construction  of  any  structures  in 
wetlands  (either  on  fill  material  or  on 
pilings).  ’This  is  clearly  not  our  intent. 
The  Corps  authorizes  thousands  of 
projects  involving  fill  material  every 
year,  and  the  Corps  expects  to  authorize 
activities  on  pilings  where  appropriate. 
One  commentor  proposed  that  a  set  of 
quantifiable  standards  be  developed  for 
how  and  where  structures  such  as  decks 
may  be  built.  We  believe  that  national 
standards  for  pile  supported  structures 
are  inappropriate;  instead,  these 
determinations  are  more  properly 
addressed  cn  a  case-by-case  basis  in  the 
permitting  process.  One  commentor 
suggested  that  pilings  should  be  defined 
to  include  pile  caps,  columns,  piers  and 
abutments  which  are  part  of  linear 


projects,  such  as  bridges.  We  agree  widi 
this  comment. 

V.  Revision  to  the  Definition  i)f  Waters 
of  the  United  States  to  Excinde  Prior 
Converted  Cropland 

A.  Background  and  Rationale  for  the 
Final  Rule. 

The  agencies  proposed  to  add 
language  in  the  definition  of  waters  of 
the  U.S.  providing  fiiat  the  term  does 
not  include  prior  converted  (“PC”) 
cropland,  as  defined  by  the  National 
Food  Security  Act  Manual  (NFSAM) 
published  by  the  Soil  Conservation 
Service  (SCS).  PC  cropland  is  defined  by 
SCS  as  areas  that,  prior  to  December  23, 
1985,  were  drained  or  otherwise 
manipulated  for  the  purpose,  or  having 
the  effect,  of  making  production  of  a 
commodity  crop  possible.  PC  cropland 
is  inundated  for  no  more  than  14 
consecutive  days  during  the  growing 
season  and  excludes  pothold  or  playa 
wetlands.  EPA  and  the  Corps  stated  in 
the  prreamble  to  the  propos^  that  we 
were  proposing  to  codify  existing 
policy,  as  reflected  in  RGL  90-7,  that  PC 
cropland  is  not  waters  of  the  United 
States  to  help  achieve  consistency 
among  various  federal  programs 
affecting  wetlands. 

Some  commentors  supported  the 
proposed  change.  They  felt  that  it  was 
important  for  EPA,  the  Corps  and  the 
Department  of  Agriculture  to  follow 
consistent  procedures  and  policies, 
because  to  do  otherwise  undermines  the 
credibility  and  efiectiveness  of  federal 
wetlands  protection  programs.  Other 
commentors  opposed  the  change  in  its 
entirety  or  took  issue  with  specific 
aspects  of  the  PC  cropland  definition 
that  they  believed  were  inappropriate. 
We  have  decided  to  retain  the  approach 
contained  in  the  proposed  rule.  The 
roasons  for  this  approach  and  responses 
to  comments  opposing  the  proposal  are 
discussed  below. 

As  stated  in  the  preamble  to  the 
proposal,  we  are  excluding  PC  cropland 
from  the  definition  of  waters  of  the  U.S. 
in  order  to  achieve  consistency  in  the 
manner  that  various  federal  pro'grams 
address  wetlands.  One  commentor 
argued  that  such  consistency  is  not  a 
“goal  of  the  CWA,”  and  that  it  was 
therefore  not  appropriate  to  base 
wetlands  policy  on  this  consideration. 
We  believe,  however,  that  effective 
implementation  of  the  wetlands 
provisions  of  the  Act  without  unduly 
confusing  the  public  and  regulated 
community  is  vital  to  achieving  the 
environmental  protection  goals  of  the 
Clean  Water  Act.  *1116  CWA  is  not 
administered  in  a  vacuum.  Statutes 
other  than  the  CWA  and  agencies  other 
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than  EPA  and  the  Corps  have  become  an 
integral  part  of  the  federal  wetlands 
protection  effort.  We  believe  that  this 
effort  will  be  most  effective  if  the 
agencies  involved  have,  to  the  extent 
possible,  consistent  and  compatible 
approaches  to  insuring  wetlands 
protection.  We  believe  that  this  rule 
achieves  this  policy  goal  in  a  manner 
consistent  wi^  the  language  and 
objectives  of  the  CWA. 

Moreover,  we  believe  that  excluding 
PC  cropland  from  the  definition  of 
waters  of  the  U.S.  is  consistent  with 
EPA’s  and  the  Corps’  paramount 
objective  of  protecting  the  nation's 
aquatic  resources.  By  definition.  PC 
cropland  has  been  significantly 
modified  so  that  it  no  longer  exhibits  its 
natural  hydrology  or  vegetation.  Due  to 
this  manipulation,  PC  cropland  no 
longer  performs  the  functions  or  has 
values  that  the  area  did  in  its  natural 
condition.  PC  cropland  has  therefore 
been  significantly  degraded  through 
human  activity  and.  for  this  reason, 
such  areas  are  not  treated  as  wetlands 
under  the  Food  Security  Act.  Similarly, 
in  light  of  the  degraded  nature  of  these 
areas,  we  do  not  believe  that  they 
should  be  treated  as  wetlands  for  the 
oses  of  the  CWA. 

e  altered  nature  of  PC  cropland  was 
discussed  in  RGL  90-7,  in  which  the 
Corps  concluded  that  cropped 
conditions  constitute  the  "normal 
circumstances”  of  such  areas.  The  Corps 
contrasted  PC  cropland  with  "farmed 
wetlands,”  defined  by  SCS  as  potholes 
and  playas  with  7  or  more  consecutive 
days  of  inundation  or  14  days  of 
saturation  during  the  growing  season, 
and  other  areas  with  15  or  more 
consecutive  days  for  10  percent  of  the 
growing  season,  whichever  is  less)  of 
inundation  during  the  growing  season. 
Because  the  hydrology  of  farmed 
wetlands  has  been  less  drastically 
altered  than  it  has  for  PC  cropland,  the 
Corps  stated  in  RGL  90-7  that  farmed 
wetlands  continued  to  retain  their  basic 
soil  and  hydrological  characteristics, 
and  that  such  areas  should  therefore  be 
considered  to  be  wetlands. 

B.  Technical  Validity  of  Excluding  PC 
Cropland  From  Regulation  Under 
Section  404 

Several  commentors  argued  that  it 
was  not  technically  valid  to  treat  all  PC 
cropland  as  non-wetlands.  These 
commentors  pointed  out  that  the  SCS 
definition  of  PC  cropland  excludes  areas 
that  are  inundated  for  more  than  14 
consecutive  days  a  year,  and  they 
argued  that  this  requirement  was 
inconsistent  with  ^A’s  and  the  Corps’ 
regulatory  definition  of  wetlands,  which 
includes  areas  that  have  wetland 


hydrology  due  to  inundated  or  saturated 
soil  conditions. 

We  believe  that  these  commenfors 
have  oversimplified  the  relationship 
between  the  SCS  definition  of  PC 
cropland  and  the  wetlands  definition 
under  Section  404.  In  fact,  except  for  a 
brief  period  of  time  after  the  adoption  of 
the  1989  Federal  Manual  for  Identifying 
and  Delineating  Jurisdictional  Wetlands 
(1989  Manual),  the  Section  404  program 
has  generally  not  considered  such 
farmed  areas  as  meeting  the  regulatory 
definition  of  wetlands  under  the  CWA. 

In  1986,  the  Corps  issued  RGL  86-9, 
which  interpreted  the  phrase  "normal 
circumstances”  in  our  regulatory 
definition  of  wetlands  as  referring  to  an 
area’s  characteristics  and  use  in  the 
present  and  recent  past.  Under  this 
interpretation,  cropped  areas  did  not 
constitute  wetlands  where  hydrophytic 
vegetation  has  been  removed  by  the 
agricultural  activity.  In  the  1989 
Manual,  EPA  and  the  Corps  modified 
this  approach  and  evaluated  whether  a 
cropped  area  retained  wetland 
hydrology  to  the  extent  that  wetland 
vegetation  would  return  if  the  cropping 
ceased.  Under  the  1989  Manual, 
therefore,  the  phrase  "normal 
circumstances,”  as  applied  to 
agricultural  areas,  meant  the 
circumstances  that  would  be  present 
absent  agricultural  activity.  The  Corps 
ceased  using  the  1989  Manual  in 
August,  1991  at  the  direction  of 
Congress  (Energy  and  Water 
Development  Appropriations  Act  of 
1992,  Publ  L.  102-580)  and  began  using 
its  earlier  1987  Corps  of  Engineers 
Wetlands  Delineation  Manual  (1987 
Manual)  for  wetlands  delineations.  EPA 
is  currently  also  using  the  Corps’  1987 
Manual  in  implementing  Section  404 
(See  58  FR  4995,  January  19, 1993). 
While  the  1987  Manual  does  not 
address  application  of  the  "normal 
circumstances”  phrase  as  it  relates  to 
areas  in  agricultural  production,  both 
agencies  continue  to  follow  the 
guidance  provided  by  RGL  90-7,  which 
interprets  our  regulatory  definition  of 
wetlands  to  exclude  PC  cropland. 

The  evolution  over  the  last  several 
years  in  the  EPA  and  Corps  policy  for 
delineating  wetlands  in  agricultural 
areas  attests  to  the  difficult  technical, 
legal  and  policy  considerations  that  bear 
on  this  issue.  We  therefore  disagree  with 
commentors  who  seemed  to  believe  that 
ascertaining  the  jurisdictional  status  of 
PC  cropland  is  a  cut-and-dried  technical 
question  readily  resolved  by  reference  to 
generally  accepted  delineation 
methodologies.  In  utilizing  the  SCS 
definition  of  PC  cropland  for  purposes 
of  Section  404  of  the  CWA,  we  are 
attempting,  in  an  area  where  there  is  not 


a  clear  technical  answer,  to  make  the 
difficult  distinction  between  those 
agricultural  areas  that  retain  their 
wetland  character  sufficiently  that  they 
should  be  rojgulated  under  S^tion  404, 
and  those  areas  that  been  so  modified 
that  they  should  fall  outside  the  scope 
of  the  CWA.  As  is  inevitable  where  the 
government  engages  in  such  line¬ 
drawing,  we  recognize  that  the 
particular  line  we  have  chosen  to  draw 
is  not  perfect.  Two  areas  that  are 
inundated  for  14  days  and  15  days  a 
season  respectively  may  not,  in  fact, 
differ  materially  in  terms  of  their 
function  and  values.  This  criticism, 
however,  could  be  made  no  matter 
where  we  chose  to  draiv  the  line 
between  wetlands  and  non-wetlands. 

We  believe  that  the  distinctions  under 
the  Food  Security  Act  between  PC 
cropland  and  farmed  wetlands  provides 
a  reasonable  basis  for  distinguishing 
between  wetlands  and  non-wetlands 
under  the  CWA.  In  addition  to  the  fact 
that  we  believe  this  distinction  is  an 
appropriate  one  based  on  the  ecological 
goals  and  objectives  of  the  CWA, 
adopting  the  SCS  approach  in  this  area 
will  also  help  achieve  the  very 
important  policy  goal  of  achieving 
consistency  among  federal  programs 
affecting  wetlands. 

C.  Role  of  SCS  PC  Cropland 
Determinations 

In  the  preamble  to  the  proposal,  we 
stated  that  jurisdictional  determinations 
under  the  CWA  can  only  be  made  by 
EPA  and  the  Corps.  While  we  stated  we 
would  accept  and  concur  in  SCS 
determinations  to  the  extent  possible, 
this  rule  does  not  alter  the  final 
authority  of  EPA  regarding  CWA 
jurisdiction. 

This  discussion  in  the  preamble  was 
criticized  by  commentors  ft'om  several 
angles.  Some  commentors  were 
concerned  that  the  proposed  rule 
effectively  "delegated”  EPA’s  and  the 
Corps’  authority  regarding  CWA 
jurisdiction  to  SCS.  Some  of  these 
commentors  urged  that  SCS  be  required 
to  obtain  Corps  (or  EPA)  concurrence  for 
the  purposes  of  making  PC  cropland 
determinations.  From  the  other  side, 
commentors  argued  that  EPA  and  the 
Corps  should  not  be  allowed  to  make  an 
independent  judgment  at  a  site,  and 
should  be  required  to  defer  absolutely  to 
SCS  determinations. 

In  response  to  these  comments,  we 
note  that  today’s  rule  does  not 
"delegate”  EPA’s  ultimate  authority  for 
determining  the  scope  of  geographic 
jurisdiction  under  the  CWA,  At  the 
same  time,  we  believe  it  is  critical  that 
duplication  between  the  SCS’s  wetlands 
program  and  the  CWA  Section  404 
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program  be  reduced.  In  that  regard,  we 
believe  that  banners  should  generally  be 
able  to  rely  on  SCS  wetlands 
determinations  for  purposes  of 
complying  with  bo&  the  Swampbuster 
program  and  the  Section  404  program. 

In  order  to  make  this  reliance  possible, 
we  are  working  with  SCS  to  develop 
appropriate  procedures,  including 
monitoring,  for  coordinating  wetLwd 
determinations  by  the  agencies.  We  are 
also  working  with  SCS  to  develop  field 
guidance  for  implementing  the  1987 
Corps  Manual  to  clarify  procedures  for 
identifying  wetlands  in  areas  managed 
for  agriculture,  and  are  expediting 
currant  efforts  to  revise  the  SCS’s 
NFSAM  to  provide  greater  consistency 
between  our  wetlands  delineation 
procedures.  Moreover,  we  are  also 
developing  an  interagency  training 
program  with  SCS  and  other  agencies  to 
ensure  that  agency  field  staff  are 
properly  trained,  and  that  standard, 
agreed-upon  methods  are  utilized  in 
making  wetland  determinations. 
However,  in  order  to  clarify^  the 
relationship  between  determinations 
made  by  SCS  and  the  Corps  or  EPA.  we 
have  added  langu£^  to  the  rule  itself 
stating  that  the  find  authority  regarding 
CWA  jurisdiction  remains  with  EPA. 

We  also  disagree  with  commenters 
who  stated  that  SCS  should  be  required 
to  obtain  EPA  or  Corps  concurrence  in 
their  PC  cropland  determinations.  First, 
since  SCS  is  the  administering  agency 
under  the  Food  Security  Act.  we  do  not 
believe  it  would  be  appropriate  to 
require  that  SCS  obtain  .the  concurrence 
of  other  federal  agencies  before  making 
determinations  under  that  statute. 
Moreover,  requiring  EPA/Corps 
concurrence  on  every  PC  des^ation 
made  by  the  SCS  would  be  an 
inefficient  use  of  our  limited  resources, 
since  a  site  being  evaluated  by  SCS  may 
not  be  one  where  a  regulated  activity 
will  occur  (i;e..  a  discharge  of  dredged 
or  fill  material  not  exempt  under 
Section  404(fl].  In  those  cases,  a  Section 
404  delineation  will  not.be  necessary  at 
all,  and  expending  our  resources  on 
delineations  in  such  cases  would  be  a 
waste  of  taxpayer  money.  In  light  of 
EPA’s  ultimate  statutory  responsibility 
for  determining  the  scope  of  CWA 
jurisdiction,  we  cannot  satisfy^ 
commentors  who  argued  that  we  should 
be  required  to  defer  absolutely  to  SCS 
determinations.  However,  recognizing 
SCS’s  expertise  in  making  these  PC 
cropland  determinations,  we  will 
continue  to  rely  .generally  on 
determinations  made  by  SCS. 

Many  commentors  expressed 
concerns  about  the  alleged  lack  of 
consistency  emd  reliability  in  SCS  prior 
converted  cropland  determinations. 


These  commenters  stated  that  most  SCS 
PC  cropland  determinations  are  made 
based  on  aerial  photos,  and  they  argued 
that  site  visits  were  necessary  to 
accurately  delineate  wetlands  under 
Section  404.  As  discussed  earlier,  the 
SCS,  in  consultation  with  the  Corps  and 
EPA,  is  working  to  improve  the 
consistBncy  of  its  prior  converted 
cropland  ttetennmations. 

D.  Expand  Exclusion  to  AH  Agricultural 
Areas 

Some  commentors  argued  that  the 
exclusion  of  agricultural  areas  should 
not  be  limited  to  land  that  meets  the 
SCS  definition  of  PC  cropland  but  that 
the  exclusion  should  apply  to  any 
agricultural  area  that  is  not  inun^ted 
for  more  than  14  consecutive  days 
during  the  growing  season.  While  these 
commentors  believed  there  would  be 
advantages  to  treating  all  agricultural 
‘areas  similarly  in  this  manner,  we 
believe  that  such  considerations  are 
outweighed  by  the  importance  of 
achieving  the  goal  of  consistency  with 
the  PC  definition  under  the  Food 
Security  Act. 

E.  Incorporation  of  NFSAM  Into  EPA/ 
Corps  Regulations 

Several  commentors  made  the 
procedural  argument  that  adoption  of 
the  NFSAM  by  reference  into  EPA’s  and 
the  Corps’  regulations  violated  the 
Administrative  Procedure  Act.  These 
commentors  pointed  out  that  the 
NFSAM  had  not  yet  gone  through 
rulemaking  when  it  was  adopted  by  SCS 
and  they  argued  that  reference  to  the 
NFSAM  in  the  proposed  rule  was  not 
legally  adequate.  Other  commenters 
questioned  the  appropriateness  of 
incorporating  the  NFSAM  into  EPA’s 
and  the  C.orps’  regulatory  provisions 
when  the  agency  that  developed  the 
manual  (SCS)  uses  it  as  a  guidance 
document.  Some  commentors  also  felt 
that  EPA  and  the  Corps  should  retain 
the  flexibility  toiollow  future  revisions 
to  the  NFSAM  made  by  SCS. 

As  explained  above,  one  of  the 
primary  reasons  that  EPA  and  the  Corps 
are  amending  the  definition  of  waters  of 
the  United  States  to  exclude  prior 
converted  croplands  is  to  ensure 
consistency  in  the  way  various  federal 
agencies  are  regulating  wetlands.  We 
believe  that  consistency  with  SCS 
policy  will  best  be  achieved  by  our 
utilizing  the  NFSAM  in  the  same 
manner  as  SCS,  i.e„  as  a  guidance 
document  used  in  conjunction  with 
other  appropriate  technical  guidance 
and  field  testing  techniques  to 
determine  whether  an  area  is  prior 
converted  cropland.  We  also  agree  with 
the  commentors’  arguments  about  the 


need  to  be  able  to  maintain  consistency 
with  SCS  in  the  future  when  revisions 
are  made  to  the  NFSAM;  wmorporating 
one  version  of  the  manual  into  EPA’s 
and  the  Corps’  regulations  would  impair 
our  ability  to  follow  future  revisions  to 
the  NFSAM  in  administering  Section 
404.  The  final  rule,  therefore,  continues 
to  exclude  prior  converted  cropland 
from  the  definition  of  waters  of  the 
United  States,  but  does  not  specifically 
incorporate  by  reference  the  provisions 
of  the  NFSAM.  EPA  and  the  Corps  will, 
however,  implement  this  exclusion  in  a 
manner  following  the  guidance 
contained  in  the  NFSAM  and 
appropriate  field  delineation 
techniques,  and  will  continue  to  rely,  to 
the  extend  appropriate,  on 
determinations  made  by  SCS.  The  Corps 
and  EPA  will  continue  to  work  with 
SCS  on  procedures  for  implementing 
the  prior  converted  crop  land. portion  of 
the  NFSAM.  We  will  also  issue  policy 
guidance  directing  our  field  staff  to 
utilize  the  guidance  in  the  NFSAM 
when  determining  the  presence  of 
wetlands  on  agricultural  lands. 

By  codify-ing  our  existing  policy  that 
prior  converted  c-roplands  are  not  waters 
of  the  U.S.,lhe  final  rule  strengthens  the 
regulatory  basis  fcr  not  regulating  these 
areas  under  Section  404.  The  fact  that 
we  have  not  incorporated  by  reference 
the  actual  provisions  of  the  NFSAM  into 
ofir  rules  does  not  undercut  our  ability 
to  maintain  this  consistency.  Rather,  as 
explained  above,  we  believe  that 
utilizing  the'NFSAM  as  a  guidance 
manual,  as  it  is  used  by  SCS,  will 
enhance  consistency  in  the 
administration  of  the  Food  Security  and 
Clean  "Water  Act  programs. 

F.  Section  404(f)  Exemptions 

Some  commentors  expressed  concern 
that  codifying  Regulatory  Guidance 
Letter  90-7  would  eliminate  all 
exemptions  for  agricultural  activities 
under  Section  404(fKl)(A)  of  the  Act. 
Other  commentors  felt  that  the  rule  was 
not  needed  and  that  prior  converted 
croplands  should  be  considered  exempt 
under  the  Section  404ff)  normal  farming 
activities  exemption. 

As  previously  stated  in  this  preamble, 
today's  rule  will  not  eliminate  or  in  any 
way  effect  the  exemptions  for  normal 
farming,  ranching,  or  silvicuhure 
activities  in  Section  404(f)(1).  Moreover, 
the  exemptions  apply  only  to  discharges 
and  not  to  the  issue  of  whether  an  area 
is  within  the  geographic  scope  of 
Section  404. 

G.  Criteria  for  Abandonment 

Some  commentors  expressed 
concerns  that  the  abandonment  rule  was 
not  clear.  A  few  commentors  opposed 
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the  use  of  prior  converted  croplands  for 
non-agricultural  uses.  One  commentor 
objected  to  the  fact  that  there  is  no 
mechanism  providing  for  “recapture” 
into  Section  404  jurisdiction  of  those 
prior  converted  croplands  that  revert 
Mck  to  wetlands.  Ctae  conunentor 
objected  to  the  requirement  that  a  prior 
converted  cropland  is  considered 
abandoned  xinless  it  is  used  for  the 
production  of  an  agricultiiral 
commodity  at  a  regular  interval,  stating 
that  it  should  include  use  for  any 
agricultural  production,  including  hay 
and  pastureland. 

The  Corps  and  EPA  will  use  the  SCS 
provisions  on  "abwdonment,”  thereby 
ensuring  that  PC  (Upland  that  is 
abandoned  within  the  meaning  of  those 
provisions  and  which  exhibit  wetlands 
characteristics  will  be  considered 
wetlands  subject  to  Section  404 
regulation.  While  we  agree  that  SCS’s 
abandonment  provisions  may  be 
complex,  SCS  has  been  applying  these 
provisions  for  several  years  in 
implementing  the  Swampbuster 
program,  and  farmers  have  become 
familiar  with  the  standards  used  to 
determine  whether  a  property  has  been 
“abandoned."  If  EPA  and  the  Corps 
were  to  use  diRerent  abandonment 
provisions  in  implementing  today’s 
rule,  we  believe  the  resulting 
inconsistency  between  the  two  * 
regulatory  programs  would  serve  only  to 
create  confusion  as  to  which  standards 
are  applicable  to  the  same  parcel  of 
property.  In  response  to  commentors 
who  opposed  the  use  of  PC  croplands 
for  non-agricultural  uses,  the  agencies 
note  that  today’s  rule  centers  only  on 
whether  an  area  is  subject  to  the 
geographic  scope  of  CWA  jurisdiction. 
This  determination  of  CWA  jurisdiction 
is  made  regardless  of  the  types  or 
impacts  of  the  activities  that  may  occur 
in  those  areas.  The  agencies  also  note 
that  today’s  rule  will  provide  a 
mechanism  for  “recapturing”  into 
Section  404  jurisdiction  those  PC 
croplands  that  revert  back  to  wetlands 
where  the  PC  cropland  has  been 
abandoned.  Finally,  in  response  to  the 
request  that  a  PC  cropland  not  be 
considered  abandoned  if  the  area  is 
used  for  any  agricultural  production, 
regardless  of  whether  the  crop  is  an 
agricultural  conunodity,  we  note  that 
SCS’s  abandonment  provisions  do 
recognize  that  an  area  may  be  used  for 
other  agricultural  activities  and  not  be 
considered  abandoned.  In  particular,  PC 
•Topland  which  now  meets  wetland 
criteria  is  considered  to  be  abandoned 
unless:  For  once  in  every  five  years  the 
area  has  been  used  for  the  production  of 
an  agricultural  commodity,  or  the  area 


has  been  used  and  will  continue  to  be 
used  for  the  production  of  an 
agricultural  commodity  in  a  commonly 
used  rotation  with  aquaculture,  grasses, 
legumes  or  pastiue  production. 

H.  Grandfather  Clause 

One  commentor  said  that  RGL  90-7 
results  in  the  retroactive  grandfathering 
of  illegal  drainage  activities  between 
1977  and  1985.  It  has  been  and 
continues  to  be  the  position  of  the  Corps 
and  EPA  that  unauthorized  discharge 
activity  cannot  eliminate  Section  404 
jurisdiction.  Therefore,  wetlands  that 
were  converted  to  prior  converted 
cropland  between  1972  and  1985  as  a 
result  of  unauthorized  discharges  of 
dredged  or  fill  material  do  not  constitute 
“prior  converted  cropland”  within  the 
meaning  of  today’s  rule  and  remain 
“waters  of  the  United  States”  subject  to 
Section  404  regulation. 

VI.  Environmental  Documentation 

Some  commentors  wanted  the  Corps 
to  prepare  an  Environmental  Impact 
Statement  (EIS),  arguing  that  this 
rulemaking  constitutes  a  major  federal 
action  significantly  afiecting  the  quality 
of  the  human  environment.  Some 
commenters  felt  that  since  these  rules 
protected  wetlands,  an  EIS  would  be 
needed  to  determine  such 
environmental  efiects  as  mosquito 
infestation,  odors,  and  gases.  Others 
wanted  an  EIS  prepared  because  they 
felt  that  these  rules  would  result  in  a 
loss  of  wetlands.  One  commentor 
requested  that  the  Corps  prepare  an  EIS 
for  farming,  forestry  and  ranching 
disturbances  and  other  questionable 
wetland  impacts  before  proceeding  with 
further  rulemaking. 

Section  511(c)  m  the  CWA  provides 
that,  except  for  certain  actions  not 
relevant  here,  no  action  by  EPA 
constitutes  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  with  the  meaning 
of  NEPA.  In  this  joint  rulemaking  by 
EPA  and  the  Corps,  these  two  agencies 
are  making  substantively  identical 
revisions  to  their  regulations  in  order  to 
better  carry  out  the  purposes  of  Section 
404  of  the  CWA.  EPA  is  exempt  from 
NEPA  under  Section  511(c),  and  we 
believe  that,  under  the  circumstances  of 
this  joint  rulemaking,  the  Corps  is 
exempt  as  well. 

Nonetheless,  the  Corps  has  prepared 
an  environmental  assessment  and 
determined  that  there  will  not  be  a 
significant  impact  on  the  quality  of  the 
human  environment.  This  assessment  is 
contained  in  the  record  for  this 
rulemaking.  Consequently,  an  EIS  has 
not  been  prepared  by  the  Corps. 
Furthermore,  appropriate  environmental 


documentation,  including  an  EIS  when 
required,  is  prepared  by  the  Corps  for  all 
permit  decisions. 

vn.  Executive  Order  12291  and  the 
Regulatory  flexibility  Act 

Numerous  commentors  indicated  that 
a  regulatory  impact  analysis  under 
Executive  Order  12291  ^ould  be  done 
because  the  rule  would  allegedly  cause 
an  increase  in  the  Corps’  workload  and 
in  costs  to  permit  applicants  and 
because  the  rule  will  allegedly  result  in 
additional  encumbrances  or  burdens  on 
the  public  in  the  form  of  tax  increases, 
project  delays,  project  scrutiny  and 
increased  project  costs.  One  commentor 
felt  that  agency  resources  would  be 
diverted  ^m  larger,  more  significant 
projects  by  this  rule.  EPA  and  the  Corps 
do  not  believe  that  this  regulation  meets 
the  definition  of  a  major  rule  under 
Executive  Order  12291,  and  we 
therefore  have  not  prepared  a  regulatory 
impact  analysis  for  the  rule. 

^me  commentors  also  argued  that 
the  agencies  were  required  to  perform  a 
Regulatory  Flexibility  Analysis  for  this 
regulation  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  EPA 
and  the  Elepartment  of  the  Army  certify, 
pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980,  that 
this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  entities.  'Therefore  we  have 
not  prepared  a  regulatory  flexibility 
an^sis  for  this  rule. 

EPA  and  the  Corps  do  not  believe  that 
this  regulation  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  first  because  most  of  the 
components  of  this  rule  merely  codify 
current  agency  policies  and  these 
aspects  of  the  rule  will  therefore  not 
result  in  any  increased  regulatory 
burden  on  the  public,  including  small 
businesses.  Since  199(k  the  Corps  has 
followed  the  policy  under  RGL  90-5  of 
regulating  mechanized  landclearing 
activities  imder  Section  404.  Similarly, 
RGL  90-8  established,  in  December 
1990,  the  Corps  policy  of  regulating  the 
placement  of  pilings  when  &e  activity 
would  have  the  effect  of  discharge  of  fill 
material.  The  amendment  of  the 
definition  of  waters  of  the  United  States 
in  today’s  rule  also  codifies  the 
agencies’  current  policy  of  not 

under  Section  404,  as  reflected by  Corps 
RGL  90-7.  RGL  90-7,  moreover,  eased 
the  regulatory  burden  of  the  Section  404 
program  by  excluding  prior  converted 
cropland  from  coverage  under  this 
provision. 

EPA  and  the  Corps  believe,  moreover, 
that  coverage  of  discharges  associated 
with  ditching,  channelization  and  other 
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excavation  activities  that  would  destroy 
or  degrade  waters  of  the  United  States 
should  not  result  in  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Prior  to  today’s  rule,  the  Corps 
has  uniformly  regulated  these  activities 
where  they  were  accomplished  by 
excavating  dredged  material  and 
sidecasting  the  material  in  adjacent 
waters  of  &e  United  States.  Conducting 
these  activities  without  sidecasting 
dredged  material  is  technically  difficult 
and  costly,  and  operators  \mable  or 
unwilling  to  pay  the  costs  to  perform 
their  activities  in  this  manner  have 
therefore  already  been  subject  to  the 
Section  404  program.  In  addition,  the 
practices  of  Corps  districts  have  varied 
in  this  area,  with  some  districts  already 
regulating  ditching,  channelization  and 
other  excavation  activities  where 
dredged  material  was  not  sidecast. 
Therefore,  we  do  not  believe  that  the 
incremental  regulatory  burden 
associated  with  this  aspect  of  the 
regulation  should  be  significant.  - 

Moreover,  EPA  and  the  Corps  have 
included  a  provision  in  this  regulation 
that  would  minimize  any  increased 
regulatory  burden  that  may  result  from 
subjecting  some  activities  to  Section  404 
jurisdiction  for  the  first  time.  The  rule 
does  not  regulate  discharges  of  dredged 
material  associated  with  activities  that 
would  not  destroy  or  degrade  waters  of 
the  United  States.  Establishing  this 
threshold  for  requiring  a  Section  404 
permit  should  be  relevant  for  small 
entities  in  most  instances,  since  they 
may  be  more  likely  than  large 
operations  to  engage  in  minor  activities 
having  only  a  de  minimis  impact  on  the 
aquatic  ecosystem.  Some  commentors 
believed  that  there  would  be  regulatory 
impacts  on  the  public  due  to  regulating 
activities  such  as  mowing,  certain 
snagging  activities,  pumping,  and 
vehicular  traffic.  Wffile  such  activities 
may  occur  in  waters  of  the  United 
States,  they  generally  do  not  involve  a 
discharge  of  dredged  material  or  would 
not  have  the  effect  of  destroying  or 
degrading  a  water  of  the  United  States 
and  therefore  would  not  trigger  the 
requirement  of  a  Section  404  pennit. 

In  addition,  as  discussed  elsewhere  in 
this  preamble,  the  Corps  intends  to 
issue  general  permits  (regional  or 
nationwide)  for  newly  regulated 
activities  that  would  have  a  minimal 
individual  or  cumulative  impact  on  the 
aquatic  environment.  Issuance  of 
general  permits  should  further  reduce 
any  regulatory  burden  associated  with 
complying  with  today’s  rule. 

Finally,  one  primary  purpose  of  the 
Regulatory  Flexibility  Act  is  to 
encourage  agencies  to  explore  regulatory 
alternatives  that  would  minimize 


impacts  of  the  regulatory  scheme  on 
small  entities.  See  5  U.S.C.  604(a)(2) 
(requiring  that  final  regulatory 
flexibility  analysis  include  "a 
description  of  each  of  the  significant 
alternatives  to  the  rule  *  *  •  designed 
to  minimize  any  significant  economic 
impact  of  the  rule  on  small  entities”). 
The  only  issue  addressed  in  this 
rulemaking,  however,  is  whether  a 
discharge  of  dredged  or  fill  material  will 
require  a  Section  404  permit.  Under 
Section  404,  there  are  therefore  only  two 
regulatory  "alternatives”  available  to  the 
agencies:  either  a  Section  404  permit  is 
required  or  it  is  not.  Section  404  does 
not  authorize  any  other  "intermediate” 
regulatory  control  mechanisms  for 
regulated  discharges  that  the  agencies 
could  consider  establishing  for  small 
entities.  Because,  under  Section  404,  the 
requirement  to  obtain  a  permit  is  the 
sole  tool  for  regulating  activities  covered 
by  this  provision,  we  do  not  believe  that 
there  are  less  burdensome  alternatives 
available  to  achieve  the  objectives  cf 
this  rulemaking.  Rather,  we  believe  that 
the  appropriate  forum  for  exploring 
means  of  reducing  impacts  on  small 
businesses  is  through  the  permitting 
process  itself  (e.g.,  through  issuance  of 
general  permits  where  appropriate,  and 
by  tailoring  permit  requirements  to  the 
severity  of  the  environmental  harm, 
which  in  turn  may  correlate  with  the 
size  of  the  entity  undertaking  the 
project).  As  explained  previously,  the 
agencies  have  considered  in  this 
rulemaking  alternatives  that  may, 
indirectly,  have  resulted  in  less  of  a 
regulatory  burden  on  small  entities  (e.g., 
by  excluding  from  regulation  activities 
associated  with  a  discharge  of  dredged 
material  that  would  not  have  a 
"significant”  effect  on  the  environment). 
For  the  reasons  explained  in  this 
preamble,  however,  we  rejected  these 
alternatives  as  not  being  consistent  with 
the  language,  goals  and/or  objectives  of 
Section  404.  Therefore,  we  believe  that 
the  final  rule  reflects  a  regulatory- 
approach  that  appropriately  meets  the 
requirements  of  Section  404. 

Note  1. — The  term  "he”  and  its  derivatives 
used  in  these  regulations  are  generic  and 
should  be  considered  as  applying  to  both 
male  and  female. 

List  of  Subjects 

33  CFR  Part  323 

Navigation,  Water  pollution  control. 
Waterways. 

33  CFR  Part  328 

Navigation,  Water  pollution  control. 
Waterways. 


40  CFR  Parts  110,  112,  116,  117,  122, 

230,  232,  and  401 

Wetlands,  Water  pollution  control. 

Dated;  August  19, 1993.  ^ 

Carol  M.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

G.  Edward  Dickey, 

Acting  Assistant  Secretary  of  the  Army  ( Civil 
Works),  Department  of  the  Army. 

Accordingly,  33  CFR  parts  323  and 
328  and  40  CFR  parts  110, 112, 116, 

117, 122,  230,  232  and  401  are  amended 
as  follows: 

33  CFR  Chapter  11 — Corps  of  Engineers, 
Department  of  the  Army 

PART  323— PERMITS  FOR 
DISCHARGES  OF  DREDGED  OR  FILL 
MATERIAL  INTO  WATERS  OF  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  323 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1344. 

2.  Section  323.2(d)  is  revised  to  read 
as  set  forth  below. 

3.  Section  323.2(e)  is  amended  by 
adding  a  sentence  at  the  end  that  reads 
as  set  forth  below. 

4.  Section  323.2(f)  is  amended  by 
adding  a  sentence  at  the  end  that  reads 
as  set  forth  below. 

§323.2  Definitions. 
***** 

(d)(1)  Except  as  provided  below  in 
paragraph  (d)(2),  the  term  discharge  of 
dredged  material  means  any  addition  of 
dredged  material  into,  including  any 
redeposit  of  dredged  material  within, 
the  waters  of  the  United  States.  The 
term  includes,  but  is  not  limited  to,  the 
following: 

(1)  the  addition  of  dredged  material  to 
a  specified  discharge  site  located  in 
waters  of  the  United  States; 

(ii)  the  runoff  or  overflow  from  a 
contained  land  or  water  disposal  area; 
and 

(iii)  any  addition,  including  any 
redeposit,  of  dredged  material, 
including  excavated  material,  into 
waters  of  the  United  States  which  is 
incidental  to  any  activity,  including 
mechanized  landclearing,  ditching, 
channelization,  or  other  excavation. 

(2)  The  term  discharge  of  dredged 
material  does  not  include  tiie  following: 

(i)  discharges  of  pollutants  into  waters 
of  the  United  States  resulting  from  the 
onshore  subsequent  processing  of 
dredged  material  that  is  extracted  for 
any  commercial  use  (other  than  fill). 
These  discharges  are  subject  to  section 
402  of  the  Clean  Water  Act  even  though 
the  extraction  and  deposit  of  such 
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material  raa3F  re<mire  a  permit  fitom  tfae 
Corps  or  applicable  state  Section  404 
promun. 

(ii)  activities  that  involve  only  the 
cutting  or  removing  of  vegetatkHi  above 
the  ground  (e.g.,  mowing,  rotary  cutting, 
and  chaiasawhi^  where  the  activity 
neither  substantially  disturbs  the  root 
system  nor  involves  mechanixed 
pushing,  dragging,  or  other  similar 
activities  that  redeposit  excavated  soil 
material. 

(3>  Section  404  authorization  is  not 
reouired  for  the  fi^lowing; 

(i)  any  incidental  addiuon,  including 
redeposit,  of  dredged  material 
associated  with  any  activity  that  does 
not  have  or  would  not  have  the  effect  of 
destroying  or  degrading  an  area  of 
waters  of  the  United  States  aa  defined  in 
paragraphs  (d)(4)  and  (d)(S)  of  this 
section;  howev«’,  this  exception  does 
not  apply  to  any  person  preparing  to 
undertake  mechanized  landclearing, 
ditching,  channelization  and  other 
excavation  activity  in  a  water  of  the 
United  States,  which  would  result  in  a 
redeposit  of  dredged  material,  unless 
the  person  demonstrates  to  the 
sati^action  of  the  Corps,  or  EPA  as 
appropriate,  prior  to  commencing  the 
activity  involving  the  discharge,  that  the 
activity  would  not  have  the  effect  of 
destroying  or  degraeting  any  area  of 
waters  of  the  United  States,  as  defined 
in  paragraphs  (d)(4]  and  (d)(5)  of  this 
section.  The  person  proposing  to 
rmdertake  mechacnized  landclearing, 
ditching,  chumelization  or  other 
excavation  activity  bears  the  Innrden  of 
demonstrating  that  such  activity  would 
not  destroy  or  degrade  any  area  of 
waters  of  the  United  States. 

(ii)  incidental  movement  of  dredged 
material  occurring  during  normal 
dredging  operations,  defined  as 
dredging  for  navigation  in  navigable 
waters  of  the  United  States,  as  Utat  tenn 
is  defined  in  part  329  of  thia  chapter, 
with  propM  authorization  from  the 
Congress  and/or  the  Corps  piusuant  to 
part  322  of  this  Chapter;  however,  this 
exception  is  not  applicable  to  dredging 
activities  in  wetlands,  as  that  term  is 
defined  at  section  328.3  of  this  Chapter. 

(iii)  those  discharges  of  dredged 
material  associated  with  ditching, 
channelization  or  oth«r  excavation 
activities  in  waters  of  the  United  States, 
including  wetlemds,  for  which  Section 
404  authorization  was  not  previously 
required,  as  determined  by  the  Corps 
district  in  which  the  activity  occurs  or 
would  occur,  provided  that  prku'  to 
August  25. 1993,  the  excavaticm  activity 
commenced  or  was  under  contract  to 
commence  work  and  that  the  activity 
will  be  completed  no  later  than  August 
25, 1994.  Tlris  provistcxi'  does  not  apply 


to  dischwges  associated  with 
mechaniz^  landcleaing  Fot^  those 
excavation  activities  that  occur  on  an 
ongoing  basis  (either  continuously  or 
periodical!]^,  e.g.,  mining  operations, 
the  Corps  retains  the  authority  to  grant, 
on  a  case-hy-caaa  basis,  an  extension  of 
this  12'm(»ith  grandfather  provision 
provided  diat  tJto  discharger  has 
submitted  to  the  Corps  within  the  12- 
month  period  an  in(^dual  p«rmit 
application  seeking  Section  404 
autlKvization  for  such  excavation 
activity.  In  no  event  can  the  grandfather 
period  imder  this  paragraph  extend 
beyond  August  25. 1993. 

(iv)  certain  discharges,  such  as  those 
associated  with  normal  farming, 
silviculture,  and  ranching  activities,  are 
not  prohibited  by  or  otherwise  subject  to 
regulation  under  Section  404.  See  33 
Cro  323.4  for  discharges  that  do  not 
required  permits. 

(4)  For  purposes  of  this  section,  an 
activity  associated  with  a  discharge  of 
dredged  material  destroys  an  area  of 
waters  of  the  United  States  if  it  alters 
the  area  in  such  a  way  that  it  would  no 
longer  be  a  water  of  the  United  States. 

[Nete;  Unauthorizad  discharges  into  waters 
at  the  United  States  do  not  eliminate  Clean 
Water  Act  jurisdiction,  even  where  such 
unauthorized  discharges  have  the  affect  of 
destroying  waters  of  the  United  States.] 

(5)  For  purposes  of  this  section,  an 
activity  associated  with  a  discharge  of 
dredg^  material  degrades  an  area  of 
waters  of  the  United  States  if  it  has  more 
than  a  de  minimis  (i.e.,  inconsequential) 
efiect  on  the  area  by  causing  an 
identifiable  individual  or  cumulative 
adverse  effect  on  any  aquatic  function. 

(a)  *  *  *  See  §  323.3(c)  concerning  the 
regulation  of  the  placement  of  pilings  in 
waters  of  the  United  States. 

(f)  *  *  *  See  §  323.3(c)  concerning  the 
regulation  of  the  placement  of  pilings  in 
waters  of  the  United  States. 

*  *  •  4  « 

5.  Section  323.3fr:)  is  added  to  read  as 
follows: 

S  323.3  Discharges  requiring  permits. 

«  *  *  •  * 

(c)  Pilings.  (1)  Placement  of  pilings  in 
waters  of  file  United  States  constitutes 
a  discharge  of  fill  material  and  requires 
a  Section  404  permit  when  such 
placement  has  or  would  have  the  effect 
of  a  discharge  of  fill  material.  Examples 
of  such  activities  that  have  the  effect  of 
a  discharge  of  fill  material  include,  but 
are  not  limited  to.  the  following; 

Projects  where  the  pilings  are  so  closely 
spaced  that  sedimentaticm  rates  would 
be  increased;  projects  in  which  the 
pilings  themselves  effectively  would 
replace  the  bottom  of  a  waterbody; 


projects  involving  the  placsment  of 
pilings  that  would  reduce  the  reach  or 
impair  the  flow  or  circulation  of  waters 
of  the  United  States;  and  projects 
involving  the  placement  of  pilings 
which  would  result  in  the  adverse 
alteration  or  elimination  of  aquatic 
functions. 

(2)  Placement  of  pilings  in  waters  of 
the  United  States  that  does  not  have  or 
would  not  have  the  effect  of  a  discharge 
of  fill  material  shall  not  require  a 
Section  404  permit.  Placement  of  pilings 
for  linear  projects,  such  as  bridges, 
elevated  walkways,  and  powerline 
structures,  generally  does  not  have  the 
effoct  of  a  discharge  of  fill  material. 
Furthermore,  placement  of  pilings  in 
waters  of  the  United  States  for  piers, 
wharves,  and  an  individual  house  on 
stilts  generally  does  not  have  the  effect 
of  a  discharge  of  fill  material.  All 
pilings,  however,  placed  in  the 
navigable  waters  of  the  United  States,  as 
that  term  is  defined  in  part  329  of  this 
chapter,  require  authorization  under 
section  10  of  the  Rivers  and  Harbors  Act 
of  1899  (see  part  322  of  this  chapter). 

PART  328-OEFlNmON  OP  WATERS 
OF  THE  UNTTED  STATES 

6.  The  authority  citation  for  part  323 
continues  to  read  as  follows; 

Aothortty;  33  U.S.C.  1344. 

7.  Section  323. 3(a]  is  amended  by 
adding  a  new  paragraph  (a)(8)  that  reads 
as  follows; 

§328.3  DeffniOons. 

*  •  ♦  «  • 

(a)*  *  * 

(8)  WatKs  of  the  United  States  do  not 
include  prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  status  as  prior  converted 
cropland  by  any  other  federal  agency, 
for  the  purposes  of  the  Clean  Water  Act, 
the  final  authority  regarding  Clean 
Water  Act  jurisdiction  remains  with 
EPA. 

*  *  «  *  * 

40  CFK.  Chapter  1 — EnviraameBtai 
Protectian  Agency 

PART  1 1 0— DISCHARGE  OF  CIL 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Afitherity;  33  U.S.C.  1321  (b)(3)  and  (b)(4) 
and  1.161(8):  33  U.S.C  151-7(m)(3). 

2.  Section  119.1,  definition  of 
navigable  waters,  is  amended  by  adding 
three  new  sentences  of  concluding  text 
at  fixe  end  of  the  definition  to  read  as 
follows: 

§110.1  Oafilttttone. 
***** 
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Navigable  waters  do  not  include  prior 
converted  cropland.  Notwithstanding 
the  determination  of  an  area’s  status  as 
prior  converted  cropland  by  any  other 
federal  agency,  for  Ore  purposes  of  the 
Clean  Water  Act,  the  final  authority 
regarding  Clean  Water  Act  jurisdiction 
remains  with  EPA. 
***** 

PART  112— OIL  POLLUTION 
PREVENTION 

1.  The  authority  citation  for  part  112 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

2.  Section  112.2(k),  definition  of 
navigable  waters,  is  amended  by  adding 
three  new  sentences  of  concluding  text 
at  the  end  of  the  definition  to  read  as 
follows: 

$112.2  Definitions. 
***** 

Navigable  waters  do  not  include  prior 
converted  cropl£md.  Notwithstanding 
the  determination  of  an  area’s  status  as 
prior  converted  cropland  by  any  other 
federal  agency,  for  &e  purposes  of  the 
Clean  Water  Act,  the  final  authority 
regarding  Clean  Water  Act  jurisdiction 
remains  with  EPA. 
***** 

PART  116— DESIGNATION  OF 
HAZARDOUS  SUBSTANCES 

1.  The  authority  citation  for  part  116 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1521  et  seq. 

2.  In  §  116.3,  the  definition  of 
navigable  waters  is  amended  by  adding 
three  new  sentences  of  concluding  text 
at  the  end  of  the  definition,  as  set  forth 
below,  and  the  definitions  are  placed  in 
alphabetical  order. 

§11S.3  Definitions. 
***** 

Navigable  waters  do  not  include  prior 
converted  cropland.  Notwithstanding 
the  determination  of  an  area’s  status  as 
prior  converted  cropland  by  any  other 
federal  agency,  for  the  purposes  of  the 
Clean  Water  Act,  the  final  authority 
regarding  Clean  Water  Act  jurisdiction 
remains  with  EPA. 
***** 

PART  117— DETERMINATION  OF 
REPORTABLE  QUANTITIES  FOR 
HAZARDOUS  SUBSTANCES 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

2.  The  definition  of  navigable  waters, 
§  117.1(i),  is  amended  by  adding  three 


new  sentences  of  concluding  text  at  the 
end  of  the  definitipn  to  read  as  follows: 

$117.1  Definition*. 
***** 

Navigable  waters  do  not  include  prior 
converted  cropland.  Notwithstanding 
the  determination  of  an  area’s  status  as 
prior  converted  cropland  by  any  other 
federal  agency,  for  ^e  purposes  of  the 
Clean  Water  Act,  the  final  authority 
regarding  Clean  Water  Act  jurisdiction 
remains  with  EPA. 
***** 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et.  seq. 

2.  Section  122.2,  definition  of  waters 
of  the  United  States,  is  amended  by 
adding  three  new  sentences  at  the  end 
of  the  concluding  text  of  the  definition 
to  read  as  follows: 

§122.2  Definitions. 
***** 

*  *  *  Waters  of  the  United  States  do 
not  include  prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  status  as  prior  converted 
cropland  by  any  other  federal  agency, 
for  the  purposes  of  the  Clean  Water  Act, 
the  final  authority  regarding  Clean 
Water  Act  jurisdiction  remains  with 
EPA. 

***** 

PART  230— SECTION  404(bK1) 
GUIDEUNES  FOR  SPECIFICATION  OF 
DISPOSAL  SITES  FOR  DREDGED  OR 
FILL  MATERIAL 

1.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1344(b)  and  1361(a). 

2.  Section  230. 3(s),  definition  of 
waters  of  ibe  United  States,  is  amended 
by  adding  three  new  sentences  of 
concluding  text  at  the  end  of  the 
definition  to  read  as  follows: 

§230.3  Defintiione. 
***** 

W’aters  of  the  United  States  do  not , 
include  prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  status  as  prior  converted 
cropland  by  any  other  federal  agency, 
for  the  purposes  of  the  Clean  Water  Act, 
the  final  authority  regarding  Clean 
Water  Act  jurisdiction  remains  with 
EPA. 

***** 


PART  232—404  PROGRAM 
DEFINITIONS;  EXEMPT  ACTIVITIES 
NOT  REQUIRING  404  PERMITS 

*  A 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1344. 

2.  In  $  232.2,  the  definition  of 
discharge  of  dredged  material  is  revised 
to  read  as  set  forth  below. 

3.  In  $  232.2,  the  definition  of 
discharge  of  fill  material  is  revised  to 
read  as  set  forth  below. 

4.  In  $  232.2,  the  definition  of  waters 
of  the  United  States  is  amended  by 
adding  two  new  sentences  of 
concluding  text  at  the  end  of  the 
definition  to  read  as  set  forth  below. 

$232.2  Definitions. 
***** 

Discharge  of  dredged  material.  (1) 
Except  as  provided  below  in  paragraph 
(2),  the  term  discharge  of  dredged 
material  means  any  addition  of  dredged 
material  into,  including  any  redeposit  of 
dredged  materiel  within,  the  waters  of 
the  United  States.  The  term  includes, 
but  is  not  limited  to,  the  following: 

(1)  The  addition  of  dredged  material  to 
a  specified  discharge  site  located  in 
waters  of  the  Untied  States; 

(ii)  The  runoff  or  overflow,  associated 
with  a  dredging  operation,  finm  a 
contained  land  or  water  disposal  area; 
and 

(iii)  Any  addition,  including  any 
redeposit,  of  dredged  material, 
including  excavated  material,  into 
waters  of  the  United  States  which  is 
incidental  to  any  activity,  including 
mechanized  landclearing,  ditching, 
channelization,  or  other  excavation. 

(2)  The  term  discharge  of  dredged 
material  does  not  include  the  following: 

(i)  Discharges  of  pollutants  into 
waters  of  the  United  States  resulting 
from  the  onshore  subsequent  processing 
of  dredged  material  that  is  extracted  for 
any  commercial  use  (other  than  fill). 
These  discharges  are  subject  to  section 
402  of  the  Clean  Water  Act  even  though 
tlie  extraction  and  deposit  of  such 
material  may  require  a  permit  from  the 
Corps  or  applicable  state. 

(ii)  Activities  that  involve  only  the 
cutting  or  removing  of  vegetation  above 
the  ground  (e  g.,  mowing,  rotary  cutting, 
and  chainsawir.g)  where  the  activity 
neither  substantially  disturbs  the  root 
system  nor  involves  mechanized 
pushing,  dragging,  or  other  similar 
activities  that  redeposit  excavated  soil 
material. 

(3)  Section  404  authorization  is  not 
required  for  the  following: 

(i)  Any  incidental  addition,  including 
redeposit,  of  dredged  material 
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associated  with  any  activity  that  does 
not  hava  or  would  not  have  the  ^ect  of 
destroying  or  degrading  an  area  of 
waters  of  the  U.S.  as  defined  in 
paragraphs  (4)  and  (5)  of  this  definition; 
however,  this  exception  does  not  apply 
to  any  person  preparing  to  undeituur 
mechanized  landcleaiing,  ditching, 
channelization  and  other  excavation 
activity  in  a  water  of  the  United  States, 
which  would  result  in  a  ledepoeit  of 
dredged  material,  unless  the  parson 
demonstrates  to  the  satisfaction  of  the 
Corps,  or  EPA  as  i^ropriata,  prior  to 
commencing  the  activity  involving  the 
discharge,  that  the  activity  would  not 
have  the  efiect  of  destroying  or 
degrading  any  area  of  waters  of  the 
United  States,  as  defined  in  paragraphs 
(4)  and  (5)  of  this  definition.  The  parson 

{iroposing  to  undertake  mechanized 
andclearing.  ditching,  channelization 
or  other  e3a:ava!tion  activity  beers  the 
burden  of  demonstrating  tl^  such 
activity  would  not  destroy  or  degrade 
any  area  of  waters  of  the  United  States. 

(ill  bicidantal  movement  of  dredged 
mataiiet  occurring  during  normal 
dredging  operations,  defined  as 
(hedging  for  navigation  in  navigable 
waters  of  the  UnHed  States,  as  that  term 
is  delink  in  33  CFR  part  329.  with 
proper  authorization  hom  the  Ccmgress 
or  the  Corps  pursuant  to  33  CFR  part 
322;  howevw,  this  exception  is  not 
applicable  to  dredging  activities  in 
wetlands,  as  that  term  is  defined  at 
§  232.2(r)  of  this  Chaptw. 

(iii)  Those  discharges  of  dredged  , 
material  associated  with  ditching, 
channelization  or  other  excavation 
activities  in  waters  of  the  United  States, 
including  wetlands,  for  which  Section 
404  authorization  was  not  previously 
required,  as  determined  by  the  Corps 
district  in  whhh  he  activity  occurs  or 
would  ocewr,  provided  that  prior  to 
August  25, 1993,  the  excavaticm  activity 
(X)mmenced  or  was  under  contract  to 
commence  work  and  that  the  activity 
will  be  (X)mpleted  no  latw  that  August 
25, 1994.  This  provision  does  not  apply 
to  discharges  asscKdated  with 
mechaniz^  landcJearing.  For  those 
excavation  activities  that  occur  on  an 
ongoing  basis  (either  cxmtinuously  or 
periodiully),  e.g.,  mining  operations, 
the  Corps  retains  the  authority  to  grant, 
on  a  case-by-case  basis,  an  extension  of 
this  12-inonth  grandfather  provision 
provided  that  the  discharger  has 
submitted  to  the  Corps  within  the  12- 
month  period  an  individual  permit 
tpplication  seeking  Section  404 
autborizatian  for  such  excavation 
activity.  In  no  evmit  can  the  grandfstha 


pieriod  under  this  paragraph  extend 
beyond  Au^st  25, 1996. 

liv)  Certain  discharges,  8U(di  as  those 
associated  with  normal  farming, 
silvicrulture,  and  ranching  activities,  are 
not  prohibited  by  or  otherwise  subject  to 
regulation  under  S^tion  404.  See  40 
CFR  232.3  for  discharges  that  do  not 
require  pemits. 

(4)  For  purposes  of  this  section,  an 
activity  associated  with  a  discJiarge  of 
dredg^  matarial  destroys  an  area  of 
waters  of  the  United  States  if  it  alters 
the  area  in  such  a  way  that  it  would  no 
longer  be  a  water  of  tne  United  States. 

Note:  Ucauthorized  discharges  into  waters 
of  the  United  Sates  do  not  elimmate  Cleaxi 
Water  Act  jurisdictum.  even  where  such 
unauthorized  discharges  have  the  effect  of 
destroying  waters  of  the  United  States. 

(5J  For  purposes  of  this  section,  an 
activity  associated  with  a  discharge  of 
dredged  material  degrades  an  area  of 
waters  of  the  United  States  if  it  has  more 
than  a  de  minimis  (i.e.,  inconsequential) 
effect  cm  the  area  by  causing  an 
identifiable  individual  or  cumulative 
adverse  effect  on  any  acpiatic  function. 

Discharge  of  fill  material.  (1)  The  term 
discharge  of  fill  material  means  the 
addition  of  fill  material  into  waters  of 
the  United  States.  The  term  generally 
includes,  without  Umitation,  the 
following  activities:  Placement  of  fill 
that  is  necessary  for  the  construction  of 
any  structure  in  a  water  of  the  United 
States;  the  building  of  any  structure  or 
impoundment  requiring  nxdc,  sand,  (hrt. 
or  other  material  for  its  construct!  on; 
site-development  fills  for  recreational, 
industrial,  commercial,  residential,  and 
other  uses;  causeways  of  road  fills; 
dams  and  dikes;  artificial  islanck; 
property  protection  and/or  rackunaUon 
devices  sucdi  as  riprap,  grains,  seawalls, 
breakwaters,  and  revetments;  beech 
nourishment;  levees;  fill  for  structures 
sucdi  as  sewage  treatment  facilities; 
intake  and  oi^U  pipes  associated  with 
powOT  plants  and  subaqueous  utility 
lines;  and  artificial  reefs. 

(2)  In  additicm,  placement  of  pilings 
in  waters  of  the  United  States 
constitutes  a  discJiarge  of  fill  material 
and  requires  a  Section  404  pwmit  when 
such  placement  has  or  would  have  the 
effeci  of  a  discharge  of  fill  material. 
Examples  of  such  activities  that  have 
the  effeci  of  a  discharge  of  fill  material 
include,  but  are  not  limited  to.  the 
following;  Projeds  where  the  pilings  are 
so  closely  spiaced  that  sedimentation 
rates  would  be  increased;  projects  in 
whicii  the  pilings  themselves  effectively 
would  replace  the  bottom  of  a 
waterbody;  prepcts  involving  the 
placement  of  pilings  that  would  reduce 


the  reacdi  or  impair  the  flow  or 
carculation  of  waters  of  the  United 
States;  and  projects  involving  the 
pldCKnent  of  pilings  which  would  result 
in  the  adverse  altaration  or  elimination 
of  aquatic  functions. 

(i)  Placement  of  pilings  in  waters  of 
the  United  States  that  does  not  have  or 
would  not  have  the  effect  of  a  discharge 
of  fill  material  shall  not  require  a 
Section  404  permit.  Placement  of  pilings 
for  linear  projects,  such  as  bridges, 
elevated  walkways,  and  powerline 
structures,  generally  does  not  have  the 
effect  of  a  discharge  of  fill  material. 
Furthermore,  placement  of  pilings  in 
waters  of  the  United  States  for  piers, 
wharves,  and  an  individual  house  on 
stilts  generally  does  not  have  the  effect 
of  8  discharge  of  fill  material.  All 
pilings,  however,  placed  in  the 
navigable  waters  of  the  United  States,  as 
that  term  is  defined  in  33  CFR  part  329, 
require  authorization  under  section  10 
of  the  Rivers  and  HarbcH-s  Act  of  1899 
{see  33  GFR  part  322). 

(ii)  [Reserved! 

Wafers  of  the  United  States.  *  *  ' 
Waters  of  the  United  States  do  not 
include  prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  status  as  prior  converted 
cropland  by  any  other  federal  agency, 
for  the  purposes  of  the  Clean  Water  Act, 
the  final  authority  regarding  Clean 
W^er  Act  jurisdiction  remains  with 
EPA. 


PART  401— EFFLUENT  GUIDELINES 
AND  STANDARDS 

1.  The  authority  cntation  for  part  401 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1251  etseq. 

2.  Section  401.11(1),  definition  of 
navigable  waters,  is  amended  by  adding 
two  new  sentences  at  the  end  of  the 
definiticm  to  read  as  follows; 

§401.11  General  (iefiniticins. 

#  * 

(1)  *  •  Navigable  waters  do  not 

inchide  prior  converted  cropland. 
Notwithstanding  the  detennination  of 
an  area’s  status  as  prior  eonvmled 
cropland  by  any  other  federal  agency, 
for  the  purposes  of  the  Gean  Water  Act  , 
the  final  authority  regarding  Gean 
Water  Act  jurisdiction  remains  with 
EPA. 

*  *  1r  ■  H  * 
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523-5230 

523-6230 

The  United  States  Government  Manual 

General  information 

Other  Servicee 

523-5230 

Data  base  and  machine  readable  specifications 
Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 

523-3447 

523-3187 

523-4534 

523-3187 

523-6641 

523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  BuUetin  Board  service  for  Public 
Law  numbers.  Federal  .Register  finding  aids,  and 
a  list  of  Clinton  Administration  officials. 

202-275-1538, 
or  275-0920 

FEDERAL  REGISTER  PAGES  AND  DATES, 

AUGUST 

4102^-41170 . 2 

41171-41418 . 3 

41419-41620 .  4 

41621^1980 . 5 

41981-42186 . 6 

42187-42482 . 9 

4240^-42636 . 10 

42537-42838 . 11 

42839-43064 . 12 

43065-43238 . 13 

43239-43490 . 16 

43491-43784 . 17 

43785-44100 . 18 

44101-44254 . 19 

44255-44434 . 20 

44435-44604 . 23 

41605-44742 . 24 

44748-45038 . 25 


CFR  PARTS  AFFECTED  DURING  AUGUST 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affectad  (LSA),  which 
lists  parts  arid  sectkxw  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3CFR 

AdmMatrative  Orders: 
Presidential 
Determination 
93-30  of  July  2. 


1993 . 

..43785 

Executive  Ofdare: 

12856 . 

...41981 

1?liS7 . , 

...42181 

12858 . . . 

...42185 

12859 . 

...44101 

4257  (Revoked  in  part 

by  PLO  6992) . 

...42246 

Pfodametione: 

6352  (See  USTR 

notice  of  Aug.  20) . . 

...44389 

6583 . 

...41169 

6585 . 

...43239 

6586 . 

...44433 

5  CFR 

Ch.  XL . 

...41989 

Ch.  XLVI . 

...42839 

307 . 

...44743 

550 . 

...41623 

831..., . 

...43491 

838 . 

...43491 

841 . 

...43491 

842 . 

...43491 

843 . 

...43491 

Proposed  Rules: 

Ch.  21 . 

...41193 

351 . 

...44778 

7  CFR 

2 . 

...42841 

28 . 

....41991 

29 . 

....424C3 

52 . 

....42408 

55 . 

....42408 

58 . 

....42408 

59 . 

....42408 

61 . 

....42408 

70 . 

....42408 

90-159 . 

....42408 

180 . 

....42408 

210 . 

....42433 

235 . 

....42483 

245 . 

....42483 

301 . 

....42489 

319 . 41124,  43493,  44743 

905 . 

....43241 

911 . 

....42137 

915 . 

....42187 

917 . 

....43499 

920 . 

....43243 

923... . . . 

....43246 

925 . 

....44103 

926 . 

....43241 

927 . 

,...42491 

928 . 

....43065 

929 . 

....42493 

944 . . 44104 


981 . 

. 43500 

985 . 

. 43241 

998 . 

. 43066 

1007 . 

. 43067 

1033 . 

. 43504 

1036 . 

. 43504 

1049 . 

. 43504 

1099 . 

. 43518 

1211 . 

. . . 41023 

1427 . 

. 41994,  42841 

1435 . 

. 41995 

1446 . 

. 41625 

1728 . 

_ _ _ _ 41394 

1755 . 

. 41394 

1809 . 

. 44748 

1823 . 

. 44748 

1901 . 

. 42637 

1910 . 

. . 44255,  44745 

1922 . 

. 44748 

1930 . . 

. 44255 

1940 . 

. 42637 

1941 . 

. 44745,  44748 

1943 . 

. ...44745,  44748 

1944. _ 

..42637,  44255,  44748 

1945 . 

. 44748 

1951 . 

. 42637,  44748 

1955 . 

. 44748 

1956 . 

. 42637 

1965 . 

. 44740 

1980 . 

..41171,44745.44748 

2003 . 

. 42637 

3015...... 

. 41410 

3051 . 

. 41410 

4284 . 

. . 42637 

Proposed  Rules: 

300 . 

. 42504 

319 . 

. 42504,  44779 

735 . 

. 43298 

800 . 

. . . 41439 

801 . 

. 42257 

981  . 

. 43565 

945 . 

. . . 42696 

966 . 

. 44760 

1004 . 

. . 42881,-43572 

1030 . 

. 42258 

1211 . 

. 41203 

1413 . 

. 41641 

1446 . 

. 42832 

1710 . 

. 44288 

8  CFR 

101 . 

. 42343 

103 . 

. 42843,  44606 

204 . 

. 42043,  44606 

205 . 

. 42843 

212 . 

. 43438 

245 . 

. 42843 

381 . 

...42188,  43478,  43787 

820 . 

. 43680 

Proposed  Rules: 

77 . 

. . . 43086 
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78 . 

. 43068 

82 . 

. 41048 

91 . 

. 43301 

92 . 

..41204,  41623 

94 . 

. 41623 

317 . 42188,  43478,  43787 

320 . 

..41138,  43787 

9CFR 

PropoMd  RuIm; 
145 . 

. 44782 

147 . 

. 44782 

318 . 

. 44236 

381 . 

. 44236 

391 . 

. 44236 

10CFR 

2 . 

. 44610 

11 . 

. 44435 

20 . 

. 44610 

25 . 

. 44435 

140 . . . 

. 42851 

766 . 

. 41160 

820 . 

. 43680 

PropoMd  RuIm: 
Ch.  1 . 

. 42032 

2 . 

. 44620 

12 . 

. 41061 

20 . 

...42882,  44620 

. 44466 

430 . 

. 44538 

765 . 

. 42450 

766 . 

...41164,  43573 

11  CFR 

102 . 

110 . . . 

PropoMd  RuIm 

107 . 

114 . 

9008 . 

12CFR 

34 . 

225 . 

323 . 

360 . 

506 . 

516 . 

564 . 

575 . 

703 . 

722 . 

931  . 

932  . 

933  . 

PropoMd  RuIm 

3 . 

25 . 

228 . 

345 . 

563e . 

612 . 

701 . 

13CFR 


101 . 44436 

PropoMd  RuIm; 

107 . . . 41852.  41882 

121 . 44620,  44793 

14CFR 

23 . 42136 

39 . 41172,  41174,  41175, 


.42640 

.42640 

.42640 

.43069 

.44105 

.44105 

.42640 

.44105 

.41419 

.42640 

.43522 

.43522 

.43522 


.43822 

.44138 

.44138 

.44138 

.44138 

.44139 

.42698 


.42172 

.42172 

.43046 

.43046 

.43046 


41177,41179, 41419,41421, 
42190, 42192, 42194, 42196, 
42197, 42642, 43547, 43550, 
43552, 43789, 44437. 44439, 

'  AAAA4 


44441 

71 . 41181.  43070,  44125, 

44126,44273 

73 . 42001 

91 . 42643,  43553 

97 . 43071.  44274.  44275 

170 . 42814 

1204 . 43554 

PropoMd  RuIm: 

Ch.  1 . 42698 

25 . 44291 

39 . 41066,  41210,  41441, 


41442, 41444, 41645, 42032, 
42034, 42259, 42261 , 42262, 
42361, 42513, 42699, 42700, 
42702, 42705, 43301. 43303, 
43304, 43306. 44149, 44150, 


44466, 44468. 44621 . 44795 

71 . 41211,41212,42037, 

42038, 42623, 43412, 43573. 
43575, 43576, 43826, 44469 

73 . 41214 

255 . 41068 

15CFR 

30 . 41422 

PropoMd  RuIm: 

295 . 41069 

500 . 41215 

935  . 44634 

936  . 44634 

942 . 44634 

944 . 44634 

16CFR 

306 . 41356 

308 . 42364 

PropoMd  RuIm: 

500 . 43726 

17CFR 

4 . 43791 

1 . 42361,  42643 

240 . 43555 

PropOMd  RuIm: 

1  . 43087,  44470 

12 . 44623 

228  . 42882 

229  . 42882 

240 . 42882,  44310 

18CFR 

2  . 41626 

101 . 42494 

PropoMd  RuIm: 

36 . 41074 

284 . 41647 

19CFR 

4 . 41422,44127,  44128 

10 . 44128 

12 . 44128 

101 . 41633 

122 . 41422,  44128,44443 

128 . 44128 

141 . 44128 

148 . 44128 

152 . 44128 

162 . 44128 

PropoMd  RuIm: 

133 . 44476 


20  CFR 

AAAAA 

885  . 

886  . 

. 44968 

. 44968 

416 . .-. . 41181 

614 . 43782 

PropoMd  RuIm: 

336 . 43577 

416 . 42514 

21  CFR 

5 . . . 41634,  42495,  44033 

14 . 41635 

73 . 41024.41182,  41183 

74.„ . 41183 

101 . 44020.  44033.  44036. 

44039, 44059, 44063 

109  ddnSQ 

889 . 44968 

904  . 44968 

905  . 44968 

•906 . 44968 

960 . 44968 

25  CFR 

517 . 44445 

26  CFR 

1 . 42199,43797,  44451 

602 . 42199 

PropoMd  RuIm: 

1 . 42263.  43827.  43828 

105 . 

. 44033 

130 . 

. 44033 

27  CFR 

210 . 

. 41348 

9 . 

. 44131 

211 . 

. 41348 

PropoMd  RuIm: 

510 . 

. 44611 

4 . 

.42517,  44629 

520 . 

.41024,  42852,  42853, 

5 . 

.42517,  44629 

43793,44611 

7 . 

. 42517 

522 . 

. 42852,  43794 

9 . 

.  44152 

524 . 

. . 41024 

31 . 

. 44628 

556 . 

. . 42853,  43794 

706 

44139  44133 

558 . 

. 43560 

821 . 

. 43442,  43451 

28  CFR 

1308....:. 

. 43795,  44611 

16 . 

. 41038 

PropoMd  RuIm: 

503 . 

. 44428 

Ch.  1 . 

. 43579 

101 . 

. 44091 

29  CFR 

103 . 

. 41612 

102 . 

. 42234 

166 . 

. 43580 

697...... . 

. 43561 

1308 . 

. 44311 

2606 . 

. 44738 

1313 . 

. 42894 

9617 

44736 

2676 . 

. 43079 

22  CFR 

41 . 

. 43438 

30  CFR 

PropoMd  RuIm: 

250 . 

. 44762 

502 . 

. 42896 

718 . 

. 41936 

720 . 

. 41936 

23  CFR 

735 . 

. 41936 

1200 . 

. 41025 

914 . 

..41039,  43248 

-1204 . 

. 41025 

917 . 

. 42001 

1205.. .. 

. 41025 

935 . 

. 43261 

1215 . 

. 44754 

950 . 

. 44453 

PropoMd  RuIm: 

24  CFR 

216 . 

. 43582 

50 . 

. 41328 

218 . 43582,  43583,  43588 

200 . 

. 41328 

253 . 

. 44797 

201 . 

. . . 44760 

701 . 

. 44630 

203 . 

...41328,  52645,  44760 

773 . 

. 44630 

204 . 

. 41328 

778 . 

. 44630 

207 . 

. 43072 

784 . 

. 44630 

213 . 

. 42645,  43072 

840 . 

. 43594 

220 . 

. 43072 

842 . 

. 43594 

221 . 

. 43072 

843 . 

. 43594 

231 . 

. 43072 

904 . 

. 44477 

232 . 

. 43072 

914 . 

. 41669 

234 . 

....42645,  43072,  44760 

926 . 

. 44479 

242 . 

. 43072 

936 . 

. 42900 

244 . 

. 43072 

943 . 

...42901,43308 

290 . 

. 43708 

948 . 

. 42903 

791 . 

. 41426 

950 . 

. 44480 

886 . 

. 43708 

PropM«d  RuIm: 

31  CFR 

200 . 

. 41445 

PropoMd  RuIm: 

291 . 

. 42707 

1 . 

...43312,  44481 

570 . 

. 43764 

206 . 

. 41902 

880 . 

. 44968 

209 . 

. 41449 

881 . 

. 44968 

882 . 

. 44968 

32  CFR 

883 . 

. 44968 

156 . 

. 42855 

884 . 

. 44968 

619 . 

. 44404 
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iii 


706 . .,44132.  44133,  44455 

Pfopo— d  RuIm: 

Ch.  V . 42518 

246 . 41671 

296 . 41679 

33CFR 

100 . 41428 


1  I  f  . 

44612,44613 

165  . 43264,44614,  44615 

175 . 41602 

181.: . 41602 

334 . 42237 

PropoMd  RuIm: 

100 . 41449 

117.. .. . 44155 

162 . 42913 

166  . 44634 

167  . 44634 

34CFR 

5b . 44422 

323 . 45008 

328 . 45008 

81 . 43472 

381 . 43018 

614 . 42626 

631  . 42651 

632  . 42651 

633  . 42651 

634  . 42651 

635  . 42651 

636  . 42662 

649 . 42860 

653  . 42824 

654  . 42665 

698 . 43265 

PropoMd  RuIm: 

Ch.  VI . 43608 

76 . 44736 

80 . 44736 

99 . 42836 

361 . 44638 

36  CFR 

PropoMd  Ru)m; 

222 . 43202 

37  CFR 

1.. ., . 44277 

38  CFR 

3 . 41635,  42623 

21 . 41636 

PropoMd  RuIm: 

17 . 44313 

21 . 41325 

39  CFR 

111  . 42012 

3000  . 42873 

40  CFR 

52 . 41430,  42671,  43080, 

43083,  43084, 43798, 44456 

55 . 44616 

69 . 43042 

110 . 45008 

112  . 45008 

116  . 45008 

117  . 45008 

122 . 45008 

141 . 41344 


165  4.3904 

180 . 4^72,  42673  ^282, 

44764. 44766 

186 . 41430,  42673 

228 . 42496 

230 . 45008 

232 . 45008 

261 . 42238.  42466 

401 . 45008 

716 . 42675 

PropoMd  RuIm: 

Ch.  1 . 42518,  42711,  44799 

52 . 41218,  41451,  42914, 

43609, 44799, 44802 

60  . 42760 

61  . 42760 

63 . 42760,  43028 

73 . j 44482 

78 . 44482 

81 . 43609,  44639,  44641 

88 . 42266 

122  . 42266 

123  . 42266 

131  . 42266 

132  . ; . 42266 

152 . 42711 

180 . 41452.  43828,  43830. 

44992 

228 . 43090 

280 . 43770 

300 . 42519,  42916,  44804 

41  CFR 

101-26 . 41637 

105 . 43270 

128-1 . 42875 

42  CFR 

433 . 43156.  44536 

435... . 44457 

436 . 44457 

440  . 44457 

447 . 43156 

PropoMd  RuIm: 

63  . : . 42039 

405 . 43832 

413  . 43832 

414  . 43832 

424 . 43832 

431 . 43832 

435  . 42041 

436  . 42041 

441  . 42041 

447 . 43832 

43  CFR 

3730 . ....41184 

3820 . 41184 

3830 . 41184 

3833 . 41325 

3850 . 41184 

PropoMd  RuIm: 

4 . 43208 

12 . 42918 

1780 . 43208 

4100 . 43208 

Public  Land  Ordwa: 

6990  . 42245.  44536 

6991  . 42245 

6992  . 42246 

6993  . 438C0 

6994  . 43801 

44  CFR 

64  . 43801 


65 . 43803,  43805 

67 . 43806 

Propoaad  RuIm: 

67  . 43847 

351 . 41154 

45  CFR 

301 . 41432 

303 . 41432 

Pfopoaad  RuIm: 

57a . 42270 

46  CFR 

160 . 41602 

315 . 44283 

331 . 44283 

586 . 44286 

Propoaad  RuUa: 

502 . 42273 

47  CFR 

0 . 41042,  43816 

1  . 42247,  44767.  44892 

2  . 42681,  44892 

15 . 44892 

18 . 44892 

21  . 42013,  42247,  44892 

22  . 44892 

23  . 44892 

25 . 42247,  44892 

36 . 44892 

43.. .. . 44457 

61 . 44457,  44892 

63  . 44460,  44892 

64  . 44769 

68  . 44892 

69  . 44892 

73  . 44892 

74  . 44892 

76 . 448,92 

78 . 44892 

80 . 44892 

87 . 44892 

90 . 44892 

94 . 44892 

300 . 044134 

61 . 42251.  42253 

64 . 42253 

69 . 41184.  42253 

73  . 41045.  41046,  41638, 

42013, 42020, 42247, 42502, 

42686, 42878 

74  . 42020,  42247 

76 . 41042,  42013,  42247, 

43816 

97 . 43071 

99.. . . 42681 

100.. . . 42247 

300 . 44134 

Propoaad  RuIm: 

1 . 43091 

21 . 42047 

43 . 42922 

61.. .. . 44157 

73  . 41680,  41681,  42520. 

42521 . 42522, 42713, 42714, 
4271 5. 42923, 44483, 44484 

74  . 42522 

76 . 42047,  42275,  43853 

48  CFR 

249 . 43285 

252 . 43285 

709 . 42254 


726 . 42254 

737 . 42254 

752 . 42254 

925 . .T.„1.....42688 

952 . 42688,  43287 

970 . 43287 

1819 . -.42878 

1833 . 44462 

1837 . 44463 

1852 . 44463 

Propoaad  RuIm: 

503 . 42715 

515 . 42715 

552 . 42715 

1805 . 43854 

1819 . 42878 

1839 . 43854 

1852 . 43854 

49  CFR 

218 . 43287 

390 . 44463 

541 . 44775 

571 . 41638 

671 . 42690 

1000 . 41989 

1002 . 43294 

1019 . 42026 

1039 . 43817 

1102 . 42026 

1105 . 44619 

Propoaad  RuIm: 

393 . 44485 

531 . 41228 

552 . 41077 

571 . 41078,  42924 

594 . 41681 

1002., . -...42276 

1035 . 43092 


I  I  & . I  r  • 

44318 

50  CFR 

17 . 41378.  41384,  43818, 

44734 

20 . 44576 

32 . 42879 

215  . 42027 

216  . 42030 

227 . 43820 

285 . 44776 

625 . 41191 

630 . 42880 

646 . 41438 

661 . 42030,  43562,  44776 

672 . 41438,  41191,41640, 

42255, 42256, 42503. 42694, 
42758, 43412, 44287, 44889 

675 . 41325,  42031,  42695, 

441 36. 44465. 42758. 43297 

Propoaad  Rulaa: 

15 . 42926 

17 . 41231,  41237,41684, 

41688, 41690, 41696, 41700, 
42'7i7, 43856, 43857, 43660, 
44643 

20 . 43192.  44590 

226 . 41454 

625 . .44318 

650 . 42522 

672 . 44643 

675 . 44643 
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Nela:  No  puUc  bMs  wNch 
have  baooma  law  wars 


raoaivad  by  tha  OMoa  o(  ttw 
Fadaial  RagMar  lor  indualon 
In  toda/a  Ual  of  PubHe 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected 
$21.00  per  year 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$19.00  per  year. 

A  finding  aid  is  included  in  each  publication  *ihich  lists 
federal  Register  page  numbers  with  the  date  of  pubhcat'or 
in  the  federal  Register 


Superintendent  of  Documents  Subscriptions  Order  Form 


Ooe<  Processing  Code 

*5351 


□  YES,  please  send  me  the  following  indicated  subscriptions; 

lZI  LSA  •  List  of  CFR  Sections  Affected— one  year  as  issued— $21.00  (LCS) 
im  Federal  Register  Index-one  year  as  issued-Sl9.00  (FRSU) 


Charge  your  order. 

It’s  easy! 


Charge  orders  may  be  tetephoned  to  the  GPO  order 
desk  at  (202)  783-3238  from  8:00  a  m.  to  4  00  p  m 
eastern  time.  Monday-Fnday  (except  holidays) 


1.  The  total  cost  of  my  order  is  $ _ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 

Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account  I  1  I  I  I  I  I  l~l  I 
EH  VISA  or  MasterCard  Account 


(Street  address) 


I  I  I  I  I  I  I 


(City.  State.  ZIP  Code)  _  Thank  you  for  your  order! 

^  ^  (Credit  card  expiration  date) 

(Daytime  phone  including  area  code) _ 

(Signature)  (Rev.  10/92) 

4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9371 


Document 

Drafting 

Handbook 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  forniat,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *<^133  ^  Charge  your  order. 

I  please  send  me  the  following  indicated  publications:  fo  lax  your  orders  and  inquiries -(202)  512-2230 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


□ 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2 


(Company  or  personal  name) 

(Additional  address 'atteiitioD  line) 

(,Street  address) 

(City,  State,  ZIP  Code) 

(  ) 

(Oiiyiiine  phone  including  ai>$a  code) 


3.  Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

Q  GPO  Dqxisit  Account  1  1  1  I  I  1  1  I  “ Q 

I  I  VISA  or  MasterCard  Account 

I  I  I  I  I  !  i  1  I  M  I  I  I  I  I  I  I  I  1 

Thatik  you  for  your  order! 


(Credit  card  expiration  date) 


(Signature) 

4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  FA  15250-7954 


(Dev  12/91) 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION  .  ^ 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows; 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE  — With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITH212J  DEC  92  R. 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


4 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 


GUIDE:  Revised  January  1.  1992 
SUPPLEMENT;  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  usehil  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  bow  long  th^  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CX)DE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Oder  Form 

P3 

Charge  your  order. 

ft’s  Easy! 

lb  fax  your  orders  (202)  512-2250 

copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  LN  THE  CFR  ' 

S/N  069-000-00(M6-1  at  $15.00  each. 

_ copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 

The  lota]  cost  of  my  order  is  $ _ International  cummers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  arc  subject  to  change. 


□  YES  ,  please  send  me  the  following: 


Please  Choose  Method  of  Payment: 

CH  Check  Piyable  to  the  Superintendent  of  Document.s 

n  GPO  Deposit  Account  I  I  I  I  I  I  I  l~r 

□  VISA  or  MasterCard  Account 


Thank  you  for 
your  order! 


(Credit  card  expiration  date) 


(Authofizng  Signaiare) 


(Purchase  Order  Noi) 

YES  NO 

May  we  make  your  aame/addms  available  to  other  mailers?  [HI  O 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Company  or  Personal  Name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  State.  ZIP  Code) 

(Daytime  phone  including  area  code) 

Printed  on  recycled  paper 


.  tr 


t 


